
City Council Workshop

City of Killeen

Agenda

Killeen City Hall

Main Conference Room

101 N. College Street

Killeen, Texas 76541

3:00 PMTuesday, December 6, 2016

SPECIAL CITY COUNCIL WORKSHOP

DISCUSSION ITEMS NOT COMPLETED BY 5:00 P.M. WILL RESUME IN THE MAIN 

CONFERENCE ROOM  FOLLOWING THE REGULAR CITY COUNCIL MEETING

Items for Discussion at Workshop

DS-16-180 Discuss Agenda Items for the Regular City Council Meeting of December 

13, 2016

DS-16-181 Discuss Status of City Manager Search

DS-16-182 Discuss Evaluation Committee's Review of Solid Waste Outsourcing RFQ 

Responses, and Committee's Recommendation

DS-16-183 Discuss Rideshare Companies and Taxi Services

DS-16-184 Discuss Budget, to Include Transferring Unallocated Solid Waste Funds to 

the General Fund

DS-16-185 Briefing - Fire Station #9 Update

DS-16-186 Receive Report from Audit Advisory Committee Regarding Scope of 

Forensic Audit and Status of Contract Negotiations

Items for Regular City Council Meeting of December 13, 2016

Minutes

MN-16-032 Consider Minutes of Regular City Council Meeting of December 6, 2016.

MinutesAttachments:

Resolutions

RS-16-147 Consider a memorandum/resolution approving the appointment of a City 

Auditor.

Council Memorandum

Resumé

Attachments:
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December 6, 2016City Council Workshop Agenda

RS-16-148 Consider a memorandum/resolution approving the appointment of an 

Executive Director of Public Works.

Council Memorandum

Resumé

Attachments:

RS-16-149 Consider a memorandum/resolution authorizing the award of Bid No. 

17-01 for a construction contract to Battery Warehouse for the construction 

of Stewart Neighborhood Project Phase 3- Sidewalk Reconstruction.

Council Memorandum

Bid Analysis

Cost Estimate

Certificate of Interested Parties

Attachments:

RS-16-150 Consider a memorandum/resolution authorizing the City Manager to enter 

into a professional services agreement with Mitchell and Associates, Inc. 

for the design of the Rosewood Drive Extension project.

Council Memorandum

Advance Funding Agreement

Professional Services Agreement

Certificate of Interested Parties

Attachments:

RS-16-151 Consider a memorandum/resolution authorizing the City Manager to 

execute an advance funding agreement with the Texas Department of 

Transportation (TxDOT) to construct Heritage Oaks Hike and Bike Trail 

Segment 3A.

Council Memorandum

Advance Funding Agreement

Attachments:

RS-16-152 Consider a memorandum/resolution authorizing Change Order No. 9 to 

RM Rodriguez Construction, LP for the Killeen Fort Hood Regional Trail, 

Segment 3 project.

Council Memorandum

Change Order

Change Order Tracking Form

Certificate of Interested Parties

Attachments:

RS-16-153 Consider a memorandum/resolution authorizing the filing of interventions 

for the foreclosure of abatement liens, in conjunction with delinquent tax 

collection lawsuits filed by Bell County.

Council MemorandumAttachments:

RS-16-154 Consider a memorandum/resolution to authorize participation in the Texas 

Water Development Board Grant for the Nolan Creek Regional Flood 

Protection Master Plan project.
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December 6, 2016City Council Workshop Agenda

Council Memorandum

TWDB Notice of Award

In-Kind Breakdown

Nolan Creek Flood Protection Plan

Attachments:

Public Hearings

PH-16-048A Consider a memorandum/resolution authorizing the execution of a 

professional services contract amendment with CG Environmental - 

Cleaning Guys, LLC. for the August 12, 2016, emergency environmental 

response.

Council Memorandum

Invoice

Gas Fire Containment Map

Situation Summary

Certificate of Interested Parties

Attachments:

PH-16-048B HOLD a public hearing and consider an ordinance amending the FY2017 

Annual Budget and Plan of Municipal Services of the City of Killeen to 

increase an expense account for an emergency environmental response.

Council Memorandum

Ordinance

Attachments:

PH-16-049 HOLD a public hearing and consider an ordinance requested by Christian 

House of Prayer, Inc. (Case #Z16-22) to rezone Lot 1, Block 1, Christian 

House of Prayer Addition and Lot 1, Block 1, Christian House of Prayer 

Addition Phase 3, from “B-3” (Local Business District) to “B-4” (Business 

District).  The property is located on the southwest corner of E. Stan 

Schlueter Loop (FM 3470) and Cunningham Road.

Council Memorandum

Attachment to CCMO

Minutes

Ordinance

Application

Location map

Buffer map

Exhibit

Considerations

Attachments:

Ordinances

OR-16-024 Consider an ordinance amending Chapter 30, Article IV, Division 1, 

Sections 30-102 & 103 water meter and tap fees.
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December 6, 2016City Council Workshop Agenda

Council Memorandum

Ordinance

Water Tap Cost Analysis

Attachments:

OR-16-025 Consider an ordinance granting an electric franchise to Bartlett Electric 

Cooperative, Inc. (1st of 3 Readings)

Council Memorandum

Ordinance

Attachments:

Adjournment

I certify that the above notice of meeting was posted on the Internet and on the bulletin 

boards at Killeen City Hall and at the Killeen Police Department on or before 5:00 p.m. 

on December 2, 2016.

_______________________________

Dianna Barker, City Secretary                                                                        

                                           

The public is hereby informed that notices for City of Killeen meetings will no longer 

distinguish between matters to be discussed in open or closed session of a meeting.  

This practice is in accordance with rulings by the Texas Attorney General that, under the 

Texas Open Meetings Act, the City Council may convene a closed session to discuss 

any matter listed on the agenda, without prior or further notice, if the matter is one that 

the Open Meetings Act allows to be discussed in a closed session..

This meeting is being conducted in accordance with the Texas Open Meetings Law 

[V.T.C.A., Government Code, § 551.001 et seq.]. This meeting is being conducted in 

accordance with the Americans with Disabilities Act [42 USC 12101 (1991)].  The facility 

is wheelchair accessible and handicap parking is available.  Requests for sign 

interpretive services are available upon requests received at least 48 hours prior to the 

meeting.  To make arrangements for those services, please call 254-501-7700, City 

Manager's Office, or TDD 1-800-734-2989.

Notice of Meetings

The Mayor and/or City Council have been invited to attend and/or participate in the 

following meetings/conferences/events.  Although a quorum of the members of the City 

Council may or may not be available to attend this meeting, this notice is being posted 

to meet the requirements of the Texas Open Meetings Act and subsequent opinions of 

the Texas Attorney General's Office. No official action will be taken by Council.

Dedicated Service -- Every Day, for Everyone!
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City of Killeen 
Regular City Council Meeting 

Killeen City Hall 
December 6, 2016 at 5:00 p.m. 

 
 

The Minutes of the Regular City Council 
Meeting of December 6, 2016 will be 

provided in City Council packets December 
9, 2016. 
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CITY COUNCIL MEMORANDUM  

 
 
 

AGENDA ITEM                                            Appointment of City Auditor 

  
ORIGINATING DEPARTMENT                            Human Resources  

  
BACKGROUND INFORMATION 
  
The position of City Auditor was approved in the FY 16-17 Budget.  Section 40 of the City 
Charter authorizes the City Council to appoint a City Auditor.  

DISCUSSION/CONCLUSION 
  
The City Auditor position has been vacant since September 30, 2016.  The vacancy was 
advertised on the City of Killeen website, Texas Municipal League Career Center, and 
Government Finance Officers Association of Texas websites. We received twenty-three (23) 
applications.  The most highly qualified candidates, a total of three, were screened to interview, 
and two qualified applicants were interviewed by the City Council.   

Of the candidates, Matthew Grady was selected to serve as City Auditor; his resume’ is 
attached.  If approved, Mr. Grady’s first day of employment with the City of Killeen will be 
Tuesday, January 17, 2017.  

FISCAL IMPACT 
  
Sufficient funds are available in the City Manager’s Department for this position. 
  
RECOMMENDATION 
  
That the City Council approve the selection of Matthew Grady as City Auditor.  
  
 



Matthew Patrick Grady, CPA 
1713 Mill Springs Common, #109 

Livermore, California 94550 
 

 
General Information: 

 
Education:  
San Jose State University, San Jose, CA – B.S. Accounting  
 
Certifications: 
California Certified Public Accountant: License No. #82817, issued March 2002 
Certified Forensic Accountant: No. 120115761, issued July 2013 

 
Employment Record: 

 
  Berkeley City Auditor/Performance Audit Division 
  2180 Milvia Street, 3rd Floor, Berkeley, CA 94704 
  Supervisor: Claudette Biemeret (510) 981-6750 
 
  Title: Senior Auditor (May 2015 – Present) 
  Duties: 

 Conduct and manage performance audits of programs and activities in the city 
departments, in accordance with U.S. Comptroller General Government Auditing 
Standards (Yellow Book).  

 Provide training and assistance to junior auditors. 
 Assist City Auditor in development of the annual audit work plan, training 

materials, and other projects. 
 
Accomplishments: 
 Contributed significantly to office’s productivity by writing reports for three audits 

that were in progress when I came on onboard in May 2015. 
 Conducted and managed audit of Berkeley’s General Fund Reserve, which was 

well received and will be submitted for the Knighton Award competition for 2016. 
 
  Clark County Auditor’s Office/Audit Services Group 
  1300 Franklin Street, 5th Floor, Vancouver, WA 98666 
  Supervisor: Mark Gassaway (360) 396-2310, Ext 4960 
 
  Title: Audit Manager (January 2014 – April 2015) 
  Duties: 

 Supervise audit staff in planning and execution of performance audits of County 
programs and activities, in accordance with the Yellow Book. 

 Review/Edit audit reports. 
 Conduct annual performance evaluations on audit staff. 
 Perform risk assessment of county operations for biennial audit work plan. 

 
Accomplishments: 
 ALGA 2014 Knighton Award for Exemplary Audit for Small Audit Shop 
 ALGA 2015 Knighton Award for Exemplary Audit for Small Audit Shop1 

                                    
1 Managed audit through the fieldwork phase before accepting position with Berkeley City Auditor. 



 
American Samoa Government/Treasury Dept, Finance Division 
Executive Office Bldg., Pago Pago, American Samoa 96799 
Supervisor: Ueli Tanumapeia, Treasurer (684) 633-4155 

 
  Title: Comptroller (March 2011 – January 2014) 
  Duties:  

 Oversight over day-to-day financial management of approximately $150 million in 
federal grants from multiple federal agencies for multiple local departments. 

 Review, analyze and respond to reports issued by Territorial Audit Office, Federal 
audit groups, including Offices of the Inspector General. 

 Develop policies and procedures over grants management to strengthen internal 
controls over the expenditure, tracking and reporting of grant expenditures. 

 
Accomplishments: 
 Worked with Deputy Director, Criminal Justice Planning Agency (CJPA) and U.S. 

Department of Justice to remove CJPA grant program from high-risk status. 
 Worked with external CPA’s to resolve disclaimer issues for American Samoa’s FY 

2013 Single Audit. 
 

Department of Justice/Office of the Inspector General, Audit  
90 7th Street, Suite 3-100 
Immediate Supervisor: David Gaschke (415) 436-9627 

 
Title: Assistant Regional Audit Manager (January 2001 – January 2011) 
Duties: 
 Immediate supervisor to 6-8 audit staff, ranging from entry level clerical staff to 

senior staff auditors. 
 Supervise national and regional scope performance audits of the Departmental 

components including, the Federal Bureau of Investigations, the United States 
Marshals Service, the Office of Justice Programs, the Bureau of Prisons, and the 
Drug Enforcement Agency, in accordance with the Yellow Book. 

 Review working papers and manage audit in TeamMate audit software 
environment. 

 Review, edit, and issue audit reports. 
 Develop individual training plans for audit staff. 

 
Awards/Accomplishments: 

 
 Identified $7 million in questioned costs for medical payments in excess of 

allowable rates in review of the USMS) Prisoner Medical Care Program. 
 Identified violations in Federal Acquisition Regulation in the USMS’ procurement 

process that resulted in the awarding of multi-million dollar security guard 
contracts to a vendor with a history of both criminal and civil fraud convictions. 

 Identified $3.6 million in overpayments to the Government of Guam in a review of 
Interagency Agreement with the Government of Guam for bed space for federal 
prisoners. 
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CITY COUNCIL MEMORANDUM  

 
 
 

AGENDA ITEM APPOINTMENT OF PUBLIC WORKS 
DIRECTOR 

 
ORIGINATING DEPARTMENT CITY MANAGER 
 
BACKGROUND INFORMATION 
 
Scott Osburn served as Executive Director of Public Works from October 2013 through 
September 2016, leaving the Executive Director of Public Works vacant.   
 
The City Charter authorizes the City Manager to appoint department heads with the approval of 
the City Council. 
 
DISCUSSION/CONCLUSION 
 
The position of Executive Director of Public Works was advertised in a variety of outlets, to 
include the City of Killeen website, the Texas Public Works Association website, and the Texas 
Municipal League Career Center website.  The City received fourteen (14) applications.  The top 
three (3) candidates were interviewed. 
 
Of the candidates, David Olson was selected. 
 
FISCAL IMPACT 
 
Sufficient funds are available in the Public Works department budget. 
 
RECOMMENDATION 
 
That the City Council approve the appointment of David Olson as Executive Director of Public 
Works. 
 



 

 David A. Olson, P.E., CFM 
1315 Yellow Rose 
Salado, TX 76571 

Phone: 512.639.0303 
E-mail: david.olson@aggienetwork.com 

Website: www.linkedin.com/in/davidolsonpe  

 
 

 Objectives 
Seeking a full-time position as the Executive Director of Public Works for the City of Killeen in an effort 
to use my knowledge and background in public and private sector public works improvement and 
administration to aid the City in providing dedicated service every day for everyone. 

Education 
B.S. in Agricultural Engineering (2006) 
 Focus in Water Resources 
 
Experience 
Director of Transportation (Jan. 2016 –Present) 
City of Killeen (Killeen, Texas) 
Manage budget for Transportation, Streets, and Traffic Divisions. Plan and Implement Capital 
Improvements Program projects for Transportation, Environmental Services, and Water and Sewer. 
Prepare and implement programs to ensure compliance with local, state, and federal programs. Prepare 
and implement internal policies and procedures. Act as the City's liaison for outside agencies associated 
with federal, state, and local transportation programs. Attend city council meetings to provide staff input 
on various items. Currently serving as the Interim Executive Director of Public Works. 
 
Project Manager (Apr. 2015 –Jan. 2016) 
Halff Associates, Inc. (Austin, Texas) 
Plan, schedule, and design infrastructure for land development and capital improvement projects across 
the Central Texas region. Prepare project proposals, cost estimates, and statements of qualification as 
required. Administer project budgets to ensure timely delivery of quality projects in a cost effective 
manner. Coordinate with public works and development staff at multiple cities to comply with federal, 
state, and local regulations. 

Project Manager (Aug. 2014 –Apr. 2015) 
Baker-Aicklen & Associates, Inc. (Round Rock, TX) 
Plan, schedule, and design infrastructure for land development and capital improvement projects across 
the Central Texas region. Prepare project proposals, cost estimates, and statements of qualification as 
required. Administer project budgets to ensure timely delivery of quality projects in a cost effective 
manner. Coordinate with public works and development staff at multiple cities to comply with federal, 

 



 Resume: David A. Olson, P.E., CFM 
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state, and local regulations. 

Project Manager (Apr. 2013 –Aug. 2014) 
Mitchell & Associates, Inc. (Killeen, TX) 
Manage daily activities. Plan, schedule, and prepare subdivision plats across the Greater Central Texas 
Area. Perform grading, drainage, street and utility design and analysis for commercial and residential land 
development projects. Prepare project proposals, cost estimates, and statements of qualification as 
required. Administer project budgets to ensure timely delivery of quality projects in a cost effective 
manner. Coordinate with public works and development staff at multiple cities to comply with federal, 
state, and local regulations. 

Engineering Department Manager (Jul. 2011 –Apr. 2013) 
Killeen Engineering & Surveying, Ltd. (Killeen, TX) 
Manage daily activities and assign projects to engineering staff. Perform grading, drainage, street and utility 
design and analysis for commercial and residential land development and public works infrastructure 
projects. Prepare project proposals, cost estimates, and statements of qualification as required. 
Administer project budgets to ensure timely delivery of quality projects in a cost effective manner. 
Coordinate with public works and development staff at multiple cities to comply with federal, state, and 
local regulations. 

Project Engineer (Sept. 2008 –Jul. 2011) 
McClure & Browne Engineering/Surveying, Inc. (College Station, TX) 
Perform grading, drainage, and utility design for commercial site plans and residential subdivisions. 

Engineering Associate (Apr. 2007 –Sept. 2008) 
Baker-Aicklen & Associates, Inc. (Georgetown, TX) 
Design and permit commercial land development projects. Perform grading, drainage, and utility design. 

Skills 
 Professional Engineer, State of Texas (Lic. No. 108794) 
 Certified Floodplain Manager (No. 2280-12N) 
 AutoCAD Civil 3D Style and Template Development, Hydraflow and HEC Drainage Modeling 

Software, MS Office Suite, KY Pipes, EPANet 
 Residential/Commercial Subdivision/Site Development Planning & Design 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           Consider a memorandum/resolution 
authorizing the award of a construction 
contract (Bid #17-01) to Battery Warehouse 
for the construction of Stewart 
Neighborhood Project Phase 3- Sidewalk 
Reconstruction. 

  
ORIGINATING DEPARTMENT                         Public Works Street Services Division, 

Community Development 

  
BACKGROUND INFORMATION 
  
During the FY 2016-17 budget process, the Public Works Environmental Services and Street 
Services Division was allocated $148,130.00 of Community Development Block Grant (CDBG) 
(Ord. 16-036) funds to be used for sidewalk reconstruction in the Stewart Neighborhood (Street 
Services) and a natural walking trail with park benches, pet waste stations, environmental 
educational signage, plantings, and lighting (Environmental Services). The sidewalk 
improvements include demolition and installation of concrete sidewalks and tree/root removal 
on Alexander Street, Gray Drive, Culp Avenue, Carol Way, and Franz Drive, North of Rancier 
Avenue and East of Stewart Street. This project enhances the Stewart Neighborhood pedestrian 
connectivity between East Ward Elementary School, Stewart-Lions Park (in the final stage of 
improvements; FY2015 CDBG), Stewart Sidewalk Reconstruction (currently underway; FY2015 
CDBG), and the coming Stewart Neighborhood Nature/Education Trail, funded with Community 
Development Block Grant (CDBG) for enhancements in the Stewart Neighborhood. 
  
DISCUSSION/CONCLUSION 
  
The current project includes sidewalk reconstruction in the Stewart Neighborhood along Culp 
Avenue, Gray Drive, Carol Way, and Franz Way. On October 20, 2016, bids were open and read 
aloud. One (1) bidder submitted a bid for this section of improvement and is as follows: Battery 
Warehouse, McAllen, TX, concrete and tree/root removal - $248,730, plus $29,847.60 for 
mobilization. Upon the completion of a bid analysis, it was determined that funding was 
available to award a contract for line items 1 - 24 plus 12% mobilization totaling $150,405.92.  
  
FISCAL IMPACT 
  
The City of Killeen Public Works Department - Environmental Services and Street Services was 
allocated $148,130.00 of Community Development Block Grant (CDBG) funds during the 2016-
2017 budget process. Of that amount, $120,000.00 is for the Stewart Neighborhood Project 
Phase 3 -Sidewalk Reconstruction. Funding in the amount of $119,625.90 is available in 
account# 228-0067-495.51-82 after paying project advertising expenses . Additional funding in 
the amount of $40,000.00 is available from FY 2014-2015 CDBG funds in account# 228-0065-
495.51-80. The combined amount available for the project is $159,625.90, which allows 
$9,219.98 for contingencies.  



  
RECOMMENDATION 
  
City staff recommends the City Council award a construction contract for sidewalk 
reconstruction and tree root removal associated with Stewart Neighborhood Project, Phase 3 - 
Sidewalk Reconstruction to the lowest responsive and responsible bidder for line item one (1) 
through line item twenty-four (24) to Battery Warehouse, McAllen, Texas, in the amount of 
$150,405.92. Additionally, staff recommends that City Council authorize the City Manager to 
execute all necessary contract documents along with all change orders or supplemental 
agreements for the project within the amounts set by state and local law. 
 



 

BID ANALYSIS 
 

BID NO. 17-01 – Stewart Neighborhood Project – Phase 3 (Sidewalk Reconstruction) 
#16.04/B-16-MC-48-0020    OPENING OCTOBER 20, 2016 AT 3:30 P.M. 

 

Page 1 of 9 

PROJECT INFORMATION:  concrete demolition and installation, tree/root removal associated with residential 
sidewalks in the Stewart Neighborhood (Culp Avenue, Gray Drive, Carol Way, Franz Drive). 
 
This project is for work consisting of: 
Removal of existing damaged sidewalks including tree and root removal to 1’-0” below finished grade and 
installation of new concrete sidewalks, driveway approaches, accessibility ramps along certain sections of Gray 
Drive, Culp Avenue, Carol Way, and Franz Drive) in the Stewart Neighborhood area and the remaining West 
side of Alexander Street North of Rancier Avenue.   

This project is part of the final phase of the Stewart Neighborhood Project with revitalizing the neighborhood 
with connecting pedestrian walkways within the neighborhood and renovations to the Stewart-Lions Park, 
phase 2 of the Stewart Neighborhood Project.  
 
City Staff from Community Development, Public Works-Engineering and Transportation-Streets Division 
worked together to produce a bid packet with residential address sections consisting of Sidewalks, 
Approaches, ADA Accessibility ramps, and Tree/Root removal.  The objective was to achieve complete sections 
(concrete demo/installation and tree/root removal) adding each line item to ensure a contract award can be 
made within the available budget. The bid form contained line items for sidewalks, driveway approaches, 
accessibility ramps and tree/root removal. This methodology allows for one or more “sections” of the project 
to be completed with the available funding. Line item sections will be subtracted to arrive at a bid amount 
within the available budget; mobilization for the contractor will included prior to any line item section 
deductions. 
 
As a requirement of the Department of Housing and Urban Development (HUD) Community Development 
Block Grant (CDBG) funding – the bidder is required to complete a contractor certification to affirm eligibility of 
receipt of federal contracts or be previously certified under this process.   
 
 
DRAWINGS and SPECIFICATIONS: 
 
The drawings and specifications consisted of 116 pages defining the scope of work and conditions to complete 
the project, as well as the standard requirement for the use of Federal Wage Rates for TX160016 01/08/2016 
TX16 for Heavy and Highway Projects (excluding tunnels, dams, work on sewage or water treatment plants or 
lift/pump stations) in Bell, Coryell, McLennan and Williamson Counties, Texas. 
Street services Staff requested a minimum of six percent (6%) be held available for potential unknown factors 
that may trigger a change order to the approved contract award. 
 
 
PROJECT FUNDING SOURCE (Development and Application):     
 
City of Killeen Community Development Block Grant Program funding – FY 2016-17(account #228 0067 495.51-
82) $120,000.00. An additional $40,000.00 from Community Development Block Grant FY14-15 Stewart 
Neighborhood Project account 228 0065 495.51-80 are also available for this project.  
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COMPETITIVE BIDDING PROCESS:  
 
The Invitation to Bid was placed on the City’s purchasing web page via Demand Star, the Electronic State 
Business Daily, and seven (7) Plans Rooms also received notice of the bid invitation on September 25, 2016. 
 
The Advertisement for Bids was published September 25 and October 2, 2016 in the Killeen Daily Herald. 
Questions and clarifications were due to the Purchasing Division, in writing, by 2:00 p.m., October 6, 2016. The 
bid closed at 3:30 pm October 20, 2016 and all sealed bids received at the Purchasing Division were taken to 
Killeen City Hall Council Chambers and opened and read aloud at 3:45 p.m. 
 
A required pre-bid conference was conducted for this project at 10:00 a.m. October 4, 2016 in the Community 
Development Training Room, Killeen Arts & Activities Center, Building E.  Streets Division and Community 
Development Staff conducted the meeting for seven (7) attending bidders.  

Written requests for clarification and questions were received by the October 6, 2016 2:00 p.m. due date – Two 
(2) Addenda were issued for this project.  Addendum #1 provided answers to questions posed by interested 
bidders during the pre-bid meeting and via electronic transmission (email); clarification that bidders may bid on 
every trade item or either concrete only or tree/root removal only with anticipation that separate bids would be 
submitted for either concrete or tree/root removal; Addenda #2 extended the bid due date from the originally 
scheduled date due to final calculations of available funds from the FY2014-15 Stewart Neighborhood project 
fund.  The Addenda were posted on the Purchasing “city bids” page; all known plan holders were sent - a copy of 
the addenda - via email.  
 
 
BID PACKET REQUESTS:  
 
Bid packets were made available via the City’s Purchasing web page (City Bids) with a printed set of the 
specifications, bid forms and conditions available at the Community Development Department Office located 
at 802 N. 2nd Street, Building E, Killeen Arts & Activities Center, Killeen, Texas - Monday through Friday, 8:00 
a.m. until 5:00 p.m. The electronically formatted documents were also made available at the Electronic State 
Business Daily (ESBD) and to the Central Texas Chapter of Associated General Contractors (Centex AGC, AGC 
Austin, and AGS of America), the AMTEK Information Services (Amtekusa), and Construction Data Company 
(CDCnews), Bidders’ Resource Inc. Construction Software Technologies, Inc.  (iSqFt), Dodge Data & Analytics, 
and CMD – Construction Management Data (formerly Reed Elsvier, Inc.-Reed Business Information). All plan 
sets and bid packets were available at no charge.  
 
The following is a list of known plan holders for this bid: 
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BIDDER QUALIFICATION SUMMARY: Each bidder is required by federal regulation, to be certified through the 
Community Development Department formal Certified Contractor Application Process (CCAP).  
 
Two (2) plan holders were previously certified through the Community Development Department – Myers 
Concrete and Battery Warehouse.  
 
 
BID CLOSING/OPENING:  
Sealed bids were received by the Purchasing Division by October 20, 2016, 3:30 p.m. bid closing date and time, 
which were then opened at 3:45 p.m. at Killeen City Hall Council Chambers. 
 
Attendees at the bid opening included:  John Morales-Texas Concrete; Henry Morales-Battery Warehouse; 
Sophonia Price, Purchasing Office and Cinda Hayward, CD Programs Manager – both of the City of Killeen. 
 
The bid tabulation is as follows: 
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The following bid was received for the project:  
Concrete and Tree/Root Removal – Battery Warehouse - $248,730.00, plus Mobilization at $29,847.60. 
 
The contractor understands his calculations are not equal to those calculated by the analysis form and will honor 
the amount(s) bid on the bid form submitted. (See attached letter from contractor) 
 
 
Line item sections were deducted from the amounts submitted allowing for twenty-four (24) of the forty-six (46) 
line item sections to be completed. Mobilization equal to 12% of the cumulative line item bid is included in the 
Cumulative Total to ensure an adequate amount for mobilization of the contractor and necessary equipment. 
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BID 
#17-01

Item
Total Bid 

Item
Total Bid 

Mob 28,854.48$      Mob 29,847.60$        

Total Bid 
per line item

DESCRIPTION Total Bid 
per line item

ITEM

Unit Identification-
General Location

 (Address)

Estimated 
Cost $67 SY  

Estimated 
Cost $ 72 SY 

 
Estimated 

Cost
 $1,425 per

Estimated 
Cost

 $1,700 per  Amount
 

ITEM

Unit Identification-
/General Location

 (Address) Est. SY
Unit Price

Bid @ $81. per  Est. SY
Unit Price Bid 

@ $93 per
ADA 

Ramp
Unit Price

Bid @ $1,300 per Each

Unit Price
 Bid @ $1,200 

per Amount

1 1207  $       4,489.00  $      1,008.00  $      1,425.00  $      1,700.00     $        8,622.00  $        9,656.64 1 22-1207 67  $    5,427.00 14  $    1,302.00 N/A 0  $         6,729.00 7,536.48$        
2 1205  $       4,355.00  $      1,080.00     $        5,435.00  $      15,743.84 2 23-1205 65  $    5,265.00 15  $    1,395.00 N/A 0  $         6,660.00 14,995.68$      
3 1203  $       6,499.00  $      1,224.00     $        7,723.00  $      24,393.60 3 24-1203 97  $    7,857.00 17  $    1,581.00 N/A 0  $         9,438.00 25,566.24$      
4 1201  $       5,561.00     $      5,100.00  $      10,661.00  $      36,333.92 4 25-1201 83  $    6,723.00 0  $               -   N/A 3  $    3,600.00  $       10,323.00 37,128.00$      
5 1105  $       5,494.00  $      1,080.00  $      1,700.00  $        8,274.00  $      45,600.80 5 26-1105 82  $    6,642.00 15  $    1,395.00 N/A 1  $    1,200.00  $         7,842.00 45,911.04$      Amount entered by Contractor 7,842.00$     

6 1103  $       4,422.00  $      1,080.00     $        5,502.00  $      51,763.04 6 27-1103 66  $    5,346.00 15  $    1,395.00 N/A 0  $               -    $         6,741.00 53,460.96$      actual $9,237 (1,395.00)$  

7 1101  $       4,489.00  $      1,080.00     $        5,569.00  $      58,000.32 7 28-1101 67  $    5,427.00 15  $    1,395.00 N/A 0  $               -    $         6,822.00 61,101.60$      
8 1009  $       4,355.00  $      1,080.00  $      1,700.00  $        7,135.00  $      65,991.52 8 29-1009 65  $    5,265.00 15  $    1,395.00 N/A 1  $    1,200.00  $         7,860.00 69,904.80$      
9 1007  $       4,489.00  $      1,080.00     $        5,569.00  $      72,228.80 9 30-1007 67  $    5,427.00 15  $    1,395.00 N/A 0  $               -    $         6,822.00 77,545.44$      
10 1005  $       4,422.00        $        4,422.00  $      77,181.44 10 31-1005 66  $    5,346.00 0  $               -   N/A 0  $               -    $         5,346.00 83,532.96$      
11 1003  $       4,422.00  $      1,152.00  $      1,700.00  $        7,274.00  $      85,328.32 11 32-1003 66  $    5,346.00 16  $    1,488.00 N/A 1  $    1,200.00  $         8,034.00 92,531.04$      
12 1001  $       3,015.00  $      1,152.00  $      1,425.00  $      1,700.00  $        7,292.00  $      93,495.36 12 33-1001 45  $    3,645.00 16  $    1,488.00 TYPE 7  $      1,300.00 1  $    1,200.00  $         7,633.00 101,080.00$    

13
City Park at Gray 

Drive     1,425.00$             $        1,425.00  $      95,091.36 13
2-15-City Park at 

Gray Drive 0  $               -   0  $               -   TYPE 7  $      1,300.00 0  $               -    $         1,300.00 102,536.00$    

14
City Park at
 Culp Ave.     1,425.00$             $        1,425.00  $      96,687.36 14

3-16-City Park at 
Culp Ave. 0  $               -   0  $               -   TYPE 7  $      1,300.00 0  $               -    $         1,300.00 103,992.00$    

0  $                -    $                -    $                  -    $      96,687.36  $               -    $               -    $                 -    $               -    $                    -   103,992.00$    
15 1305  $       1,072.00  $      1,080.00  $      1,700.00  $        3,852.00  $    101,001.60 15 1-1305 16  $    1,296.00 15  $    1,395.00 N/A  $                 -   1  $    1,200.00  $         3,891.00 108,349.92$    
16 1303  $       1,943.00  $      1,152.00     $        3,095.00  $    104,468.00 16 2-1303 29  $    2,349.00 16  $    1,488.00 N/A  $                 -   0  $               -    $         3,837.00 112,647.36$    
17 1301  $       1,943.00  $      1,152.00  $      1,700.00  $        4,795.00  $    109,838.40 17 3-1301 29  $    2,349.00 16  $    1,488.00 N/A  $                 -   1  $    1,200.00  $         5,037.00 118,288.80$    
18 1209  $       2,010.00  $      1,152.00  $      1,700.00  $        4,862.00  $    115,283.84 18 4-1209 30  $    2,430.00 16  $    1,488.00 N/A  $                 -   1  $    1,200.00  $         5,118.00 124,020.96$    
19 1117  $       1,206.00        $        1,206.00  $    116,634.56 19 5-1117 18  $    1,458.00 0  $               -   N/A  $                 -   0  $               -    $         1,458.00 125,653.92$    
20 1113  $          938.00     $      1,700.00  $        2,638.00  $    119,589.12 20 6-1113 14  $    1,134.00 0  $               -   N/A  $                 -   1  $    1,200.00  $         2,334.00 128,268.00$    
21 1109  $       2,345.00  $      1,512.00  $      1,700.00  $        5,557.00  $    125,812.96 21 7-1109 35  $    2,835.00 21  $    1,953.00 N/A  $                 -   1  $    1,200.00  $         5,988.00 134,974.56$    
22 1103       1,425.00$             $        1,425.00  $    127,408.96 22 8-1103 0  $               -   0  $               -   TYPE 7  $      1,300.00 0  $               -    $         1,300.00 136,430.56$    
23 1201  $       3,015.00  $      1,440.00 1,425.00$             $        5,880.00  $    133,994.56 23 9-1201 45  $    3,645.00 20  $    1,860.00 TYPE 7  $      1,300.00 0  $               -    $         6,805.00 144,052.16$    
24 1104  $       2,546.00  $      1,080.00  $      1,700.00  $        5,326.00  $    139,959.68 24 10-1104 38  $    3,078.00 15  $    1,395.00 N/A  $                 -   1  $    1,200.00  $         5,673.00 150,405.92$    
25 1112  $       4,556.00  $      1,296.00  $      3,400.00  $        9,252.00  $    150,321.92 25 11-1112 68  $    5,508.00 18  $    1,674.00 N/A  $                 -   2  $    2,400.00  $         9,582.00 161,137.76$    
26 1202  $       1,474.00    1,425.00$             $        2,899.00  $    153,568.80 26 12-1202 22  $    1,782.00 0  $               -   TYPE 7  $      1,300.00 0  $               -    $         3,082.00 164,589.60$    
27 1206  $       2,613.00  $      1,656.00 1,425.00$          $      1,700.00  $        7,394.00  $    161,850.08 27 13-1206 39  $    3,159.00 23  $    2,139.00 TYPE 7  $      1,300.00 1  $    1,200.00  $         7,798.00 173,323.36$    
28 Gray /Carol  $       3,350.00    1,425.00$          $      1,700.00  $        6,475.00  $    169,102.08 28 14-Gray /Carol 50  $    4,050.00 0  $               -   TYPE 7  $      1,300.00 1  $    1,200.00  $         6,550.00 180,659.36$    

Cumulative 
Total with Mob

1-ALEXANDER STREET

4-GRAY DRIVE

STEWART NEIGHBORHOOD PROJECT- PHASE 3 (Sidewalk Reconstruction)

DESCRIPTION

Cumulative 
Total

with Mob

Probable Cost Estimate for Project BATTERY WAREHOUSE, McALLEN, TX 

ADA Ramp
demo/remove/repl

ace
TYPE 7

Tree
tree & root removal  
1'-0" below finish 

grade  

DESCRIPTION

Mobilization                        (12% of running bid abmount)

Sidewalk 
demo/remove/replace 

Driveway

Approach
demo/remove/replace 

ADA Ramp
demo/remove/replace

Tree
tree & root removal  

1'-0" below finish grade  

DESCRIPTION

Mobilization  (12% of running bid amount)

ALEXANDER STREET

GRAY DRIVE

Driveway
Approach

demo/remove/repl
ace 

Sidewalk 
demo/remove 

/replace 

  



 

BID ANALYSIS 
 

BID NO. 17-01 – Stewart Neighborhood Project – Phase 3 (Sidewalk Reconstruction) 
#16.04/B-16-MC-48-0020    OPENING OCTOBER 20, 2016 AT 3:30 P.M. 

 

Page 8 of 9 

 
0  $                -    $                -    $                  -    $    169,102.08  $                    -   180,659.36$    *** Bid Sidewalk @ $70 per beginning this point forward

29 1306  $       2,412.00  $      2,232.00     $        4,644.00  $    174,303.36 29 24-1306*** 36  $    2,520.00 31  $    2,883.00 N/A  $                 -   0  $               -    $         5,403.00 186,710.72$    
32 1302  $       1,273.00        $        1,273.00  $    175,729.12 32 23-1302 19  $    1,330.00 0  $               -   N/A  $                 -   0  $               -    $         1,330.00 188,200.32$    
33 1206  $       1,876.00  $      2,232.00     $        4,108.00  $    180,330.08 33 22-1206 28  $    1,960.00 31  $    2,883.00 N/A  $                 -   0  $               -    $         1,330.00 189,689.92$    Amount entered by Contractor 1,330.00$   

34 Culp/Carol  $       2,412.00    1,425.00$          $      3,400.00  $        7,237.00  $    188,435.52 34 17-Culp/Carol 36  $    2,520.00 0  $               -   TYPE 7  $      1,300.00 2  $    2,400.00  $         6,220.00 196,656.32$    actual $4,843 (3,513.00)$  

35 Culp/Carol  $       4,355.00    1,425.00$          $      3,400.00  $        9,180.00  $    198,717.12 35 18-Culp/Carol 65  $    4,550.00 0  $               -   TYPE 7  $      1,300.00 2  $    2,400.00  $         8,250.00 205,896.32$    
36 1206  $       1,876.00  $      2,232.00     $        4,108.00  $    203,318.08 36 22-1206 28  $    1,960.00 31  $    2,883.00 N/A  $                 -   0  $               -    $         4,843.00 211,320.48$    
37 1108  $       2,077.00  $      1,800.00     $        3,877.00  $    207,660.32 37 21-1108 31  $    2,170.00 25  $    2,325.00 N/A  $                 -   0  $               -    $         4,285.00 216,119.68$    Amount entered by Contractor $4,285.00

38 1106     $      2,520.00     $        2,520.00  $    210,482.72 38 20-1106 0  $               -   35  $    3,255.00 N/A  $                 -   0  $               -    $         3,255.00 219,765.28$    actual  $4,495 ($210.00)

39 1102  $       5,025.00  $      1,872.00 1,425.00$          $      5,100.00  $      13,422.00  $    225,515.36 39 19-1102 75  $    5,250.00 26  $    2,418.00 TYPE 7  $      1,300.00 3  $    3,600.00  $       12,568.00 233,841.44$    
0  $                -    $                -    $                  -    $    225,515.36  $               -    $               -    $                 -    $               -    $                    -   233,841.44$    

40 Franz/Culp  $       2,948.00    1,425.00$             $        4,373.00  $    230,413.12 40 30-Franz/Culp 44  $    3,080.00 0  $               -   TYPE 7  $      1,300.00 0  $               -    $         4,380.00 238,747.04$    
41 Franz/Culp*       1,425.00$             $        1,425.00  $    232,009.12 41 31-Franz/Culp 0  $               -   0  $               -   TYPE 7  $      1,300.00 0  $               -    $         1,300.00 240,203.04$    
42 Franz to 18th  $       5,762.00  $      5,112.00 1,425.00$          $      1,700.00  $      13,999.00  $    247,688.00 42 32-Franz to 18th 86  $    6,020.00 71  $    6,603.00 TYPE 7  $      1,300.00 1  $    1,200.00  $       15,123.00 257,140.80$    
43 18th to Franz  $       3,216.00    1,425.00$             $        4,641.00  $    252,885.92 43 33-18th to Franz 48  $    3,360.00 0  $               -   TYPE 7  $      1,300.00 0  $               -    $         4,660.00 262,360.00$    
44 1008  $       3,350.00  $      1,224.00  $      1,700.00  $        6,274.00  $    259,912.80 44 34-1008 50  $    3,500.00 17  $    1,581.00 N/A  $                 -   1  $    1,200.00  $         6,281.00 269,394.72$    
45 1014  $          938.00  $      1,296.00     $        2,234.00  $    262,414.88 45 35-1014 14  $       980.00 18  $    1,674.00 N/A  $                 -   0  $               -    $         2,654.00 272,367.20$    
46 1016  $       1,675.00  $      1,080.00  $      3,400.00  $        6,155.00  $    269,308.48 46 36-1016 25  $    1,750.00 15  $    1,395.00 N/A  $                 -   2  $    2,400.00  $         5,545.00 278,577.60$    

($5,118.00)

Est Cost 269,308.48$         124,218.00$    44,136.00$    22,800.00$    49,300.00$     $    240,454.00 283,695.60$         1854 ########## 613 57,009.00$   22 19,500.00$    28 33,600.00$  248,730.00$      
Mobilization  12% of total bid = all line items as shown above at line 3

6-FRANZ DRIVE

Contractor 
Bid  

Mobilization  12% of total bid = all line items as shown above at line 3

CULP AVENUECULP AVENUE

FRANZ DRIVE

 
 
 
CONCLUSION: 
The total amount bid exceeds the available budget for the project. Line item sections 25-46 are deducted resulting in twenty-four sections to be 
including mobilization for a total of $150, 405.92 and six percent excess ($9,024.36) for potential change orders for the project.  
 
Funding for the Stewart Neighborhood Project Phase 3 (Sidewalk Reconstruction) PW- Environmental Services and Street Services, was allocated 
$148,130.00, with $120,000 available for the sidewalk reconstruction portion of the project, from the FY 2016 Community Development Block 
Grant (CDBG) during the annual budget process under Ordinance #16-036. After advertising costs are deducted, remaining CDBG funds from the 
FY2016 sidewalk reconstruction portion total $119,625.90. An additional $40,000.00 is also available from the Stewart Neighborhood Project 
FY2014 project for a total combined funding of $159,625.90. 
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Staff recommends City Council award bid #17-01 to Battery Warehouse of McAllen, Texas in the amount of $150,405.92.  
 
 
 
 
Bids reviewed by: Cinda Hayward, CD Program Manager; Celeste Sierra, CD Specialist.  
 
 
 
Prepared by: Cinda Hayward, CD Programs Manager, Community Development Department  
 
 



Killeen Public Works 11/28/2016

PROJECT: Stewart Neighborhood Project Phase 3 Sidewal Reconstruction 1 Bid # 17-01

BID 
#17-01

Item
Total Bid 

Item
Total Bid 

Mob 28,854.48$          Mob 29,847.60$           

Total Bid 
per line item

DESCRIPTION Total Bid 
per line item

ITEM

Unit Identification-
General Location

 (Address)

Estimated 
Cost $67 SY

t
 
Estimated Cost 

$ 72 SY 

 

t

Estimated 
Cost

 $1,425 per
Estimated Cost

 $1,700 per t Amount
 

ITEM

Unit Identification-
/General Location

 (Address) Est. SY
Unit Price

Bid @ $81. per  Est. SY
Unit Price Bid @ 

$93 per
ADA 

Ramp
Unit Price

Bid @ $1,300 per Each
Unit Price

 Bid @ $1,200 per Amount

1 1207  $       4,489.00  $        1,008.00  $     1,425.00  $         1,700.00     $           8,622.00  $           9,656.64 1 22-1207 67  $       5,427.00 14  $       1,302.00 N/A 0  $            6,729.00 7,536.48$               
2 1205  $       4,355.00  $        1,080.00     $           5,435.00  $         15,743.84 2 23-1205 65  $       5,265.00 15  $       1,395.00 N/A 0  $            6,660.00 14,995.68$             
3 1203  $       6,499.00  $        1,224.00     $           7,723.00  $         24,393.60 3 24-1203 97  $       7,857.00 17  $       1,581.00 N/A 0  $            9,438.00 25,566.24$             
4 1201  $       5,561.00     $         5,100.00  $         10,661.00  $         36,333.92 4 25-1201 83  $       6,723.00 0  $                 -   N/A 3  $         3,600.00  $          10,323.00 37,128.00$             
5 1105  $       5,494.00  $        1,080.00  $         1,700.00  $           8,274.00  $         45,600.80 5 26-1105 82  $       6,642.00 15  $       1,395.00 N/A 1  $         1,200.00  $            7,842.00 45,911.04$             Amount entered by Contractor 7,842.00$     

6 1103  $       4,422.00  $        1,080.00     $           5,502.00  $         51,763.04 6 27-1103 66  $       5,346.00 15  $       1,395.00 N/A 0  $                    -    $            6,741.00 53,460.96$             actual $9,237 (1,395.00)$  

7 1101  $       4,489.00  $        1,080.00     $           5,569.00  $         58,000.32 7 28-1101 67  $       5,427.00 15  $       1,395.00 N/A 0  $                    -    $            6,822.00 61,101.60$             
8 1009  $       4,355.00  $        1,080.00  $         1,700.00  $           7,135.00  $         65,991.52 8 29-1009 65  $       5,265.00 15  $       1,395.00 N/A 1  $         1,200.00  $            7,860.00 69,904.80$             
9 1007  $       4,489.00  $        1,080.00     $           5,569.00  $         72,228.80 9 30-1007 67  $       5,427.00 15  $       1,395.00 N/A 0  $                    -    $            6,822.00 77,545.44$             
10 1005  $       4,422.00        $           4,422.00  $         77,181.44 10 31-1005 66  $       5,346.00 0  $                 -   N/A 0  $                    -    $            5,346.00 83,532.96$             
11 1003  $       4,422.00  $        1,152.00  $         1,700.00  $           7,274.00  $         85,328.32 11 32-1003 66  $       5,346.00 16  $       1,488.00 N/A 1  $         1,200.00  $            8,034.00 92,531.04$             
12 1001  $       3,015.00  $        1,152.00  $     1,425.00  $         1,700.00  $           7,292.00  $         93,495.36 12 33-1001 45  $       3,645.00 16  $       1,488.00 TYPE 7  $     1,300.00 1  $         1,200.00  $            7,633.00 101,080.00$           

13
City Park at Gray 

Drive     1,425.00$            $           1,425.00  $         95,091.36 13
2-15-City Park at 

Gray Drive 0  $                  -   0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            1,300.00 102,536.00$           

14
City Park at
 Culp Ave.     1,425.00$            $           1,425.00  $         96,687.36 14

3-16-City Park at 
Culp Ave. 0  $                  -   0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            1,300.00 103,992.00$           

0  $                   -    $                   -    $                      -    $         96,687.36  $                  -    $                 -    $                -    $                    -    $                       -   103,992.00$           
15 1305  $       1,072.00  $        1,080.00  $         1,700.00  $           3,852.00  $       101,001.60 15 1-1305 16  $       1,296.00 15  $       1,395.00 N/A  $                -   1  $         1,200.00  $            3,891.00 108,349.92$           
16 1303  $       1,943.00  $        1,152.00     $           3,095.00  $       104,468.00 16 2-1303 29  $       2,349.00 16  $       1,488.00 N/A  $                -   0  $                    -    $            3,837.00 112,647.36$           
17 1301  $       1,943.00  $        1,152.00  $         1,700.00  $           4,795.00  $       109,838.40 17 3-1301 29  $       2,349.00 16  $       1,488.00 N/A  $                -   1  $         1,200.00  $            5,037.00 118,288.80$           
18 1209  $       2,010.00  $        1,152.00  $         1,700.00  $           4,862.00  $       115,283.84 18 4-1209 30  $       2,430.00 16  $       1,488.00 N/A  $                -   1  $         1,200.00  $            5,118.00 124,020.96$           
19 1117  $       1,206.00        $           1,206.00  $       116,634.56 19 5-1117 18  $       1,458.00 0  $                 -   N/A  $                -   0  $                    -    $            1,458.00 125,653.92$           
20 1113  $          938.00     $         1,700.00  $           2,638.00  $       119,589.12 20 6-1113 14  $       1,134.00 0  $                 -   N/A  $                -   1  $         1,200.00  $            2,334.00 128,268.00$           
21 1109  $       2,345.00  $        1,512.00  $         1,700.00  $           5,557.00  $       125,812.96 21 7-1109 35  $       2,835.00 21  $       1,953.00 N/A  $                -   1  $         1,200.00  $            5,988.00 134,974.56$           
22 1103       1,425.00$            $           1,425.00  $       127,408.96 22 8-1103 0  $                  -   0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            1,300.00 136,430.56$           
23 1201  $       3,015.00  $        1,440.00 1,425.00$            $           5,880.00  $       133,994.56 23 9-1201 45  $       3,645.00 20  $       1,860.00 TYPE 7  $     1,300.00 0  $                    -    $            6,805.00 144,052.16$           
24 1104  $       2,546.00  $        1,080.00  $         1,700.00  $           5,326.00  $       139,959.68 24 10-1104 38  $       3,078.00 15  $       1,395.00 N/A  $                -   1  $         1,200.00  $            5,673.00 150,405.92$           
25 1112  $       4,556.00  $        1,296.00  $         3,400.00  $           9,252.00  $       150,321.92 25 11-1112 68  $       5,508.00 18  $       1,674.00 N/A  $                -   2  $         2,400.00  $            9,582.00 161,137.76$           
26 1202  $       1,474.00    1,425.00$            $           2,899.00  $       153,568.80 26 12-1202 22  $       1,782.00 0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            3,082.00 164,589.60$           
27 1206  $       2,613.00  $        1,656.00 1,425.00$         $         1,700.00  $           7,394.00  $       161,850.08 27 13-1206 39  $       3,159.00 23  $       2,139.00 TYPE 7  $     1,300.00 1  $         1,200.00  $            7,798.00 173,323.36$           
28 Gray /Carol  $       3,350.00    1,425.00$         $         1,700.00  $           6,475.00  $       169,102.08 28 14-Gray /Carol 50  $       4,050.00 0  $                 -   TYPE 7  $     1,300.00 1  $         1,200.00  $            6,550.00 180,659.36$           

Running Total with 
Mob

GRAY DRIVE 4-GRAY DRIVE

Sidewalk 
demo/remove/replace 

Driveway

Approach
demo/remove/replace 

ADA Ramp
demo/remove/replace

Tree
tree & root removal  

1'-0" below finish grade  

Mobilization  (12% of running bid amount) Mobilization                        (12% of running bid abmount)

ALEXANDER STREET 1-ALEXANDER STREET

DESCRIPTION
Sidewalk 

demo/remove 
/replace 

Driveway
Approach

demo/remove/replac
e 

ADA Ramp
demo/remove/repl

ace
TYPE 7

Tree
tree & root removal  

1'-0" below finish grade  

Running Total
with Mob

STEWART NEIGHBORHOOD PROJECT- PHASE 3 (Sidewalk Reconstruction)

Probable Cost Estimate for Project
BATTERY WAREHOUSE, McALLEN, TX 

DESCRIPTION DESCRIPTION



Killeen Public Works 11/28/2016

PROJECT: Stewart Neighborhood Project Phase 3 Sidewal Reconstruction 2 Bid # 17-01

BID 
#17-01

Item
Total Bid 

Item
Total Bid 

                                  

Probable Cost Estimate for Project
BATTERY WAREHOUSE, McALLEN, TX 

DESCRIPTION DESCRIPTION

0  $                   -    $                   -    $                      -    $       169,102.08  $                       -   180,659.36$           *** Bid Sidewalk @ $70 per beginning this point forward

29 1306  $       2,412.00  $        2,232.00     $           4,644.00  $       174,303.36 29 24-1306*** 36  $       2,520.00 31  $       2,883.00 N/A  $                -   0  $                    -    $            5,403.00 186,710.72$           
32 1302  $       1,273.00        $           1,273.00  $       175,729.12 32 23-1302 19  $       1,330.00 0  $                 -   N/A  $                -   0  $                    -    $            1,330.00 188,200.32$           
33 1206  $       1,876.00  $        2,232.00     $           4,108.00  $       180,330.08 33 22-1206 28  $       1,960.00 31  $       2,883.00 N/A  $                -   0  $                    -    $            1,330.00 189,689.92$           Amount entered by Contractor 1,330.00$   

34 Culp/Carol  $       2,412.00    1,425.00$         $         3,400.00  $           7,237.00  $       188,435.52 34 17-Culp/Carol 36  $       2,520.00 0  $                 -   TYPE 7  $     1,300.00 2  $         2,400.00  $            6,220.00 196,656.32$           actual $4,843 (3,513.00)$  

35 Culp/Carol  $       4,355.00    1,425.00$         $         3,400.00  $           9,180.00  $       198,717.12 35 18-Culp/Carol 65  $       4,550.00 0  $                 -   TYPE 7  $     1,300.00 2  $         2,400.00  $            8,250.00 205,896.32$           
36 1206  $       1,876.00  $        2,232.00     $           4,108.00  $       203,318.08 36 22-1206 28  $       1,960.00 31  $       2,883.00 N/A  $                -   0  $                    -    $            4,843.00 211,320.48$           
37 1108  $       2,077.00  $        1,800.00     $           3,877.00  $       207,660.32 37 21-1108 31  $       2,170.00 25  $       2,325.00 N/A  $                -   0  $                    -    $            4,285.00 216,119.68$           Amount entered by Contractor $4,285.00

38 1106     $        2,520.00     $           2,520.00  $       210,482.72 38 20-1106 0  $                  -   35  $       3,255.00 N/A  $                -   0  $                    -    $            3,255.00 219,765.28$           actual  $4,495 ($210.00)

39 1102  $       5,025.00  $        1,872.00 1,425.00$         $         5,100.00  $         13,422.00  $       225,515.36 39 19-1102 75  $       5,250.00 26  $       2,418.00 TYPE 7  $     1,300.00 3  $         3,600.00  $          12,568.00 233,841.44$           
0  $                   -    $                   -    $                      -    $       225,515.36  $                  -    $                 -    $                -    $                    -    $                       -   233,841.44$           

40 Franz/Culp  $       2,948.00    1,425.00$            $           4,373.00  $       230,413.12 40 30-Franz/Culp 44  $       3,080.00 0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            4,380.00 238,747.04$           
41 Franz/Culp*       1,425.00$            $           1,425.00  $       232,009.12 41 31-Franz/Culp 0  $                  -   0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            1,300.00 240,203.04$           
42 Franz to 18th  $       5,762.00  $        5,112.00 1,425.00$         $         1,700.00  $         13,999.00  $       247,688.00 42 32-Franz to 18th 86  $       6,020.00 71  $       6,603.00 TYPE 7  $     1,300.00 1  $         1,200.00  $          15,123.00 257,140.80$           
43 18th to Franz  $       3,216.00    1,425.00$            $           4,641.00  $       252,885.92 43 33-18th to Franz 48  $       3,360.00 0  $                 -   TYPE 7  $     1,300.00 0  $                    -    $            4,660.00 262,360.00$           
44 1008  $       3,350.00  $        1,224.00  $         1,700.00  $           6,274.00  $       259,912.80 44 34-1008 50  $       3,500.00 17  $       1,581.00 N/A  $                -   1  $         1,200.00  $            6,281.00 269,394.72$           
45 1014  $          938.00  $        1,296.00     $           2,234.00  $       262,414.88 45 35-1014 14  $          980.00 18  $       1,674.00 N/A  $                -   0  $                    -    $            2,654.00 272,367.20$           
46 1016  $       1,675.00  $        1,080.00  $         3,400.00  $           6,155.00  $       269,308.48 46 36-1016 25  $       1,750.00 15  $       1,395.00 N/A  $                -   2  $         2,400.00  $            5,545.00 278,577.60$           

($5,118.00)

Est Cost 269,308.48$         124,218.00$    44,136.00$       22,800.00$    49,300.00$        $       240,454.00 283,695.60$         1854 143,739.00$   613 57,009.00$     22 19,500.00$    28 33,600.00$        248,730.00$         
(278,577.60)$       

5,118.00$             
248,730.00$      
29,847.60$        

278,577.60$      

Mobilization  12% of total bid = all line items as shown above at line 3
Contractor 

Bid  

Mobilization  12% of total bid = all line items as shown above at line 3

CULP AVENUE CULP AVENUE

FRANZ DRIVE 6-FRANZ DRIVE
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           CONSIDER A MEMORANDUM/RESOLUTION 
AUTHORIZING THE CITY MANAGER TO 
ENTER INTO A PROFESSIONAL SERVICES 
AGREEMENT WITH MITCHELL AND 
ASSOCIATES, INC. FOR THE DESIGN OF THE 
ROSEWOOD DRIVE EXTENSION PROJECT 

  
ORIGINATING DEPARTMENT                       Public Works - Transportation/CIP Division 

  
BACKGROUND INFORMATION 
  
On September 25, 2015, the Killeen-Temple Metropolitan Planning Organization (KTMPO), in 
cooperation with the Federal Highway Administration, issued a call for project nominations for 
the Surface Transportation Program Metropolitan Mobility (STPMM) funding. Under the 
program, 80% of eligible projects costs can be reimbursed with the nominating entity providing 
at least 20% of the projects allowable costs. 
  
On October 27, 2015, the City Council authorized the City Manager to submit a STPMM 
application for the extension of Rosewood Drive and Heritage Oaks Hike and Bike Trail, 
Segment 3, hereinafter called Rosewood Drive Extension (CCM/R 15-123R).  On November 10, 
2015, the City of Killeen submitted an application to KTMPO requesting $6,000,000 for the 2015 
STPMM call for projects.  The City was awarded a total amount of $5,003,585 for the Rosewood 
Drive Extension project. 
  
On February 9, 2016, the City Council authorized the City Manager to submit a Transportation 
Alternatives Program (TAP) application for the Heritage Oaks Hike and Bike Trail, Segment 3A 
(CCM/R 16-013R). On February 22, 2016, the City of Killeen submitted an application to KTMPO 
requesting $600,000 for the 2016 TAP call for projects.  The City was awarded a total amount 
of $600,000 for the Rosewood Drive Extension project design. The advanced funding 
agreement (AFA) is forthcoming. 
  
It is also the City staff’s intent to compete for an additional $356,415 in FY ’18 Category 7 funds 
through KTMPO once funds are identified and a call for projects is issued (estimated to be in 
January 2017).  If successful in securing the additional funds, the City’s cost participation will be 
$2,755,000 and the federal reimbursement amount will be $6,000,000. 
  
On March 22, 2016, City Council authorized entering into an AFA with the Texas Department of 
Transportation (TxDOT) for Rosewood Drive Extension and the Heritage Oaks Hike and Bike 
Trail, Segment 3 project; accepting the STPMM funds; and committing to the design and 
construction of the project (CCM/R 16-032R). 
 
 
 
  



DISCUSSION/CONCLUSION 
  
The proposed project entails constructing a five (5)-lane roadway, including a bridge over 
Trimmier Creek and extending the existing Rosewood Drive south to Chaparral Road.  The 
proposal also includes the continuation of Heritage Oaks Hike and Bike Trail, Segment 3, which 
will connect the existing trail along Rosewood Drive, to Harker Heights Purser Family Park and 
to the Heritage Oaks Park area and the recently-awarded Heritage Oaks Hike and Bike Trail, 
Segment 4. 
  
In accordance with City Council’s previous direction, City staff proposes entering into a 
professional services agreement with Mitchell & Associates, Inc. that conforms to the 
requirements and deadlines associated with the AFA entered into between the City and TxDOT 
and provides for engineering design, surveying, and environmental clearance services for the 
Rosewood Drive Extension and Heritage Oaks Hike and Bike Trail, Segment 3 project. 
  
FISCAL IMPACT 
  
The total fiscal impact associated with this agreement is $741,623. Funding in the amount of 
$750,000 is available in account 351-3446-434.66-02. 
  
 



STATE OF TEXAS 

COUNTY OF TRAVIS 

§ 

§ 

CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

ORIGINAL 
LOCAL TRANSPORTATION PROJECT 

ADVANCE FUNDING AGREEMENT 
FOR AN OFF-SYSTEM 

SURFACE TRANSPORTATION PROGRAM- METROPOLITAN MOBILITY PROJECT 

THIS Local Project Advance Funding Agreement (LPAFA) is made by and between the State of 
Texas, acting by and through the Texas Department of Transportation, called the "State", and the City 
of Killeen, acting by and through its duly authorized officials, called the "Local Government." 

WITNESSETH 

WHEREAS, a Master Agreement between the Local Government and the State has been adopted 
and states the general terms and conditions for transportation projects developed through this 
LPAFA; and, 

WHEREAS, the Texas Transportation Commission passed Minute Order Number 114417 that 
provides for the development of, and funding for, the Project described herein; and, 

WHEREAS, the Governing Body of the Local Government has approved entering into this LPAFA by 
resolution or ordinance dated March 22, 2016, which is attached to and made a part of this 
agreement as Attachment A for the development of the Project. A map showing the Project location 
appears in Attachment B, which is attached to and made a part of this agreement. 

NOW, THEREFORE, in consideration of the premises and of the mutual covenants and agreements 
of the parties, to be by them respectively kept and performed as hereinafter set forth, it is agreed as 
follows: 

AGREEMENT 

1. Period of the Agreement 
The period of this LPAFA is as stated in the Master Agreement, without exception. 

2. Termination of this LPAFA 
Termination of this LPAFA shall be under the conditions as stated in the Master Agreement. This 
LPAFA may be terminated by the State if the Project is inactive for thirty-six (36) months or longer 
and no expenditures have been charged against federal funds. 

3. Amendments 
Amendments to this LPAFA shall be made as described in the Master Agreement, without 
exception. 

4. Scope of Work 
The scope of work for this LPAFA is described as constructing a four-lane roadway with center 
median and off-system bridge over Trimmier Creek. 
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5. Right of Way and Real Property 

CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

Right of way and real property shall be the responsibility of the Local Government as stated in the 
Master Agreement, without exception. 

6. Utilities 
Adjustment of utilities will be provided by the Local Government as required and as stated in the 
Master Agreement, without exception. 

7. Environmental Assessment and Mitigation 
Environmental assessment and mitigation will be carried out as stated in the Master Agreement. 
Additionally, before the advertisement for bids, the Local Government shall provide to the State 
written documentation from the appropriate regulatory agency or agencies that all environmental 
clearances have been obtained. 

8. Compliance with Texas Accessibility Standards and ADA 
Compliance with Texas Accessibility Standards and the Americans with Disabilities Act (ADA) will 
be as stated in the Master Agreement, without exception. 

9. Architectural and Engineering Services 
Architectural and engineering services will be provided by the Local Government. The Local 
Government is responsible for performance of any required architectural or preliminary 
engineering work. For projects on the state highway system, the design shall, at a minimum 
conform to applicable State manuals. For projects not on the state highway system, the design 
shall, at a minimum, conform to applicable American Association of State Highway and 
Transportation Officials design standards. The State shall review and may approve on the work 
as required to accomplish the public purposes of the Local Government. The State will cooperate 
fully with the Local Government in accomplishing local public purposes to the degree permitted by 
State and Federal law. 

10. Construction Responsibilities 
Construction responsibilities will be carried out by the Local Government as stated in the Master 
Agreement. 

11. Project Maintenance 
Project maintenance will be undertaken as provided for in the Master Agreement, without 
exception. 

12. Local Project Sources and Uses of Funds 
A. A Project Budget Estimate is provided in Attachment C. The State and the Federal 

Government will not reimburse the Local Government for any work performed before the 
federal spending authority is formally obligated to the Project by the Federal Highway 
Administration. After federal funds have been obligated, the State will send to the Local 
Government a copy of the formal documentation showing the obligation of funds including 
federal award information. The Local Government is responsible for one hundred percent 
( 1 00%) of the cost of any work performed under its direction or control before the Federal 
spending authority is formally obligated. 
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CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

B. If the Local Government will perform any work under this contract for which reimbursement will 
be provided by or through the State, the Local Government must complete training before 
federal spending authority is obligated. Training is complete when at least one individual who 
is working actively and directly on the Project successfully completes and receives a certificate 
for the course entitled Local Government Project Procedures and Qualification for the Texas 
Department of Transportation. The Local Government shall provide the certificate of 
qualification to the State. The individual who receives the training certificate may be an 
employee of the Local Government or an employee of a firm that has been contracted by the 
Local Government to perform oversight of the Project. The State in its discretion may deny 
reimbursement if the Local Government has not designated a qualified individual to oversee 
the Project. 

C. A Source of Funds estimate based on the Transportation Improvement Program (TIP) is also 
provided in Attachment C. Attachment C shows the percentage and estimated dollar amount 
to be contributed to the project by federal, state, and local sources. The parties agree that the 
LPAFA may be amended from time to time as required to meet the funding commitments 
based on revisions to the TIP, Federal Project Authorization and Agreement (FPAA), or other 
federal document. 

D. The Local Government is responsible for all non-federal and non-state funding, unless 
otherwise provided for in this agreement or through amendment of this agreement. Where 
Special Approval has been granted by the State, the Local Government shall only in that 
instance be responsible for overruns in excess of the amount to be paid by the Local 
Government. 

E. Prior to the performance of any engineering review work by the State, the Local Government 
will pay to the State the amount specified in Attachment C. At a minimum, this amount shall 
equal the Local Government's funding share for the estimated cost of preliminary engineering 
for the project. At least sixty (60) days prior to the date set for receipt of the construction bids, 
the Local Government shall remit its remaining financial share for the State's estimated 
construction oversight and construction costs. 

F. Whenever funds are paid by the Local Government to the State under this Agreement, the 
Local Government shall remit a check or warrant made payable to the "Texas Department of 
Transportation." The check or warrant shall be deposited by the State and managed by the 
State. Funds may only be applied by the State to the Project. If after final Project accounting 
any excess funds remain, those funds may be applied by the State to the Local Government's 
contractual obligations to the State under another advance funding agreement with approval 
by appropriate personnel of the Local Government. 

G. If any existing or future local ordinances, commissioners court orders, rules, policies, or other 
directives, including but not limited to outdoor advertising billboards and storm water drainage 
facility requirements, are more restrictive than State or Federal Regulations, or if any other 
locally proposed changes, including but not limited to plats or replats, result in increased costs, 
then any increased costs associated with the ordinances or changes will be paid by the Local 
Government. The cost of providing right of way acquired by the State shall mean the total 
expenses in acquiring the property interests either through negotiations or eminent domain 
proceedings, including but not limited to expenses related to relocation, removal, and 
adjustment of eligible utilities. 
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CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

H. When Special Approval has been granted by the State so that the Local Government bears the 
responsibility for paying cost overruns, the Local Government shall make payment to the State 
within thirty (30) days from receipt of the State's written notification of those amounts. 

I. The state auditor may conduct an audit or investigation of any entity receiving funds from the 
State directly under this contract or indirectly through a subcontract under this contract. 
Acceptance of funds directly under this contract or indirectly through a subcontract under this 
contract acts as acceptance of the authority of the state auditor, under the direction of the 
legislative audit committee, to conduct an audit or investigation in connection with those funds. 
Any entity that is the subject of an audit or investigation must provide the state auditor with 
access to any information the state auditor considers relevant to the investigation or audit. 

J. Payment under this contract beyond the end of the current fiscal biennium is subject to 
availability of appropriated funds. If funds are not appropriated, this contract shall be 
terminated immediately with no liability to either party. 

K. The Local Government is authorized to submit requests for reimbursement by submitting the 
original of an itemized invoice in a form and containing all items required by the State no more 
frequently than monthly and no later than ninety (90) days after costs are incurred. If the Local 
Government submits invoices more than ninety (90) days after the costs are incurred, and if 
federal funding is reduced as a result, the State shall have no responsibility to reimburse the 
Local Government for those costs. 

13. Document and Information Exchange 
The Local Government agrees to electronically deliver to the State all general notes, 
specifications, contract provision requirements, and related documentation in a Microsoft® Word 
or similar document. If requested by the State, the Local Government will use the State's 
document template. The Local Government shall also provide a detailed construction time 
estimate including types of activities and month in the format required by the State. This 
requirement applies whether the Local Government creates the documents with its own forces or 
by hiring a consultant or professional provider. At the request of the State, the Local Government 
shall submit any information required by the State in the format directed by the State. 

14. Incorporation of Master Agreement Provisions 
This LPAFA incorporates all of the governing provisions of the Master Agreement in effect on the 
date of final execution of this LPAFA, unless an exception has been made in this agreement. 

15. Insurance 
If this Agreement authorizes the Local Government or its contractor to perform any work on State 
right of way, before beginning work the entity performing the work shall provide the State with a 
fully executed copy of the State's Form 1560 Certificate of Insurance verifying the existence of 
coverage in the amounts and types specified on the Certificate of Insurance for all persons and 
entities working on State right of way. This coverage shall be maintained until all work on the 
State right of way is complete. If coverage is not maintained, all work on State right of way shall 
cease immediately, and the State may recover damages and all costs of completing the work. 

16. Debarment Certification 
The parties are prohibited from making any award at any tier to any party that is debarred or 
suspended or otherwise excluded from or ineligible for participation in Federal Assistance 
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Programs under Executive Order 12549, "Debarment and Suspension." By executing this 
Agreement, the Local Government certifies that it and its principals are not currently debarred, 
suspended, or otherwise excluded from or ineligible for participation in Federal Assistance 
Programs under Executive Order 12549 and further certifies that it will not do business with any 
party, to include principals, that is currently debarred, suspended, or otherwise excluded from or 
ineligible for participation in Federal Assistance Programs under Executive Order 12549. The 
parties to this contract shall require any party to a subcontract or purchase order awarded under 
this contract to certify its eligibility to receive federal funds and, when requested by the State, to 
furnish a copy of the certification. 

17. Cost Principles and Office of Management and Budget (OMB) Audit Requirements 
In order to be reimbursed with federal funds, the parties shall comply with the Cost Principles 
established in 2 CFR 200 that specify that all reimbursed costs are allowable, reasonable, and 
allocable to the Project. 

18. Notices 
All notices to either party shall be delivered personally or sent by certified or U.S. mail, postage 
prepaid, addressed to that party at the following address: 

Local Government: 

City Manager 
City of Killeen 
101 North College Street 
Killeen, Texas 76541 

State: 

Director of Contract Services 
Texas Department of Transportation 
125 E. 11th Street 
Austin, Texas 78701 

All notices shall be deemed given on the date delivered in person or deposited in the mail, unless 
otherwise provided by this agreement. Either party may change the above address by sending 
written notice of the change to the other party. Either party may request in writing that notices 
shall be delivered personally or by certified U.S. mail, and that request shall be carried out by the 
other party. 

19. Civil Rights Compliance 
A. Compliance with Regulations: The Local Government will comply with the Acts and the 

Regulations relative to Nondiscrimination in Federally-assisted programs of the U.S. 
Department of Transportation, the Federal Highway Administration, as they may be amended 
from time to time. 
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B. Nondiscrimination: The Local Government, with regard to the work performed by it during the 
contract, shall not discriminate on the grounds of race, color, sex, or national origin in the 
selection and retention of subcontractors, including procurement of materials and leases of 
equipment. The Local Government will not participate directly or indirectly in the discrimination 
prohibited by the Acts and the Regulations, including employment practices when the contract 
covers any activity, project, or program set forth in Appendix B of 45 CFR Part 21. 

C. Solicitations for Subcontracts. Including Procurement of Materials and Equipment: In all 
solicitations either by competitive bidding or negotiation made by the Local Government for 
work to be performed under a subcontract, including procurement of materials or leases of 
equipment, each potential subcontractor or supplier shall be notified by the Local Government 
of the Local Government's obligations under this contract and the Acts and Regulations 
relative to Nondiscrimination on the grounds of race, color, or national origin. 

D. Information and Reports: The Local Government shall provide all information and reports 
required by the Acts, the Regulations, and directives issued pursuant thereto, and will permit 
access to its books, records, accounts, other sources of information, and facilities as may be 
determined by the State or the Federal Highway Administration to be pertinent to ascertain 
compliance with such Acts, Regulations or directives. Where any information required of the 
Local Government is in the exclusive possession of another who fails or refuses to furnish this 
information, the Local Government will so certify to the State or the Federal Highway 
Administration, as appropriate, and shall set forth what efforts it has made to obtain the 
information. 

E. Sanctions for Noncompliance: In the event of the Local Government's noncompliance with the 
Nondiscrimination provisions of this contract, the State will impose such contract sanctions as 
it or the Federal Highway Administration may determine to be appropriate, including, but not 
limited to: 

a. withholding of payments to the Local Government under the contract until the Local 
Government complies and/or 

b. cancellation, termination, or suspension of the contract, in whole or in part. 
F. Incorporation of Provisions: The Local Government will include the provisions of paragraphs 

(A) through (E) in every subcontract, including procurement of materials and leases of 
equipment, unless exempt by the Acts, the Regulations and directives issued pursuant thereto. 
The Local Government will take such action with respect to any subcontract or procurement as 
the State or the Federal Highway Administration may direct as a means of enforcing such 
provisions including sanctions for noncompliance provided, however, that in the event an Local 
Government becomes involved in, or is threatened with, litigation with a subcontractor or 
supplier as a result of such direction, the Local Government may request the Texas 
Department of Transportation to enter into such litigation to protect the interests of the State; 
and, in addition, the Local Government may request the United States to enter into such 
litigation to protect the interests of the United States. 

20. Disadvantaged Business Enterprise (DBE) Program Requirements 
A. The parties shall comply with the Disadvantaged Business Enterprise Program requirements 

established in 49 CFR Part 26. 
B. The Local Government shall adopt, in its totality, the State's federally approved DBE program. 
c. The Local Government shall set an appropriate DBE goal consistent with the State's DBE 

guidelines and in consideration of the local market, project size, and nature of the goods or 
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services to be acquired. The Local Government shall have final decision-making authority 
regarding the DBE goal and shall be responsible for documenting its actions. 

D. The Local Government shall follow all other parts of the State's DBE program referenced in 
TxDOT Form 2395, Memorandum of Understanding Regarding the Adoption of the Texas 
Department of Transportation's Federally-Approved Disadvantaged Business Enterprise by 
Entity, and attachments found at web address 
http://ftp.dot.state.tx.us/pub/txdot-info/bop/dbe/mou/mou attachments.pdf. 

E. The Local Government shall not discriminate on the basis of race, color, national origin, or sex 
in the award and performance of any U.S. Department of Transportation (DOT)-assisted 
contract or in the administration of its DBE program or the requirements of 49 CFR Part 26. 
The Local Government shall take all necessary and reasonable steps under 49 CFR Part 26 to 
ensure non-discrimination in award and administration of DOT-assisted contracts. The State's 
DBE program, as required by 49 CFR Part 26 and as approved by DOT, is incorporated by 
reference in this agreement. Implementation of this program is a legal obligation and failure to 
carry out its terms shall be treated as a violation of this agreement. Upon notification to the 
Local Government of its failure to carry out its approved program, the State may impose 
sanctions as provided for under 49 CFR Part 26 and may, in appropriate cases, refer the 
matter for enforcement under 18 U.S.C. 1001 and the Program Fraud Civil Remedies Act of 
1986 (31 U.S.C. 3801 et seq.). 

F. Each contract the Local Government signs with a contractor (and each subcontract the prime 
contractor signs with a sub-contractor) must include the following assurance: The contractor, 
sub-recipient, or sub-contractor shall not discriminate on the basis of race, color, national 
origin, or sex in the performance of this contract. The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. 
Failure by the contractor to carry out these requirements is a material breach of this 
agreement, which may result in the termination of this agreement or such other remedy as the 
recipient deems appropriate. 

21. Federal Funding Accountability and Transparency Act Requirements 
A. Any recipient of funds under this Agreement agrees to comply with the Federal Funding 

Accountability and Transparency Act (FFATA) and implementing regulations at 2 CFR Part 
170, including Appendix A. This agreement is subject to the following award terms: 
http://www.gpo.gov/fdsys/pkg/FR-201 0-09-14/pdf/201 0-22705.pdf and 
http://www.gpo.gov/fdsys/pkg/FR-201 0-09-14/pdf/201 0-22706.pdf 

B. The Local Government agrees that it shall: 
1. Obtain and provide to the State a System for Award Management (SAM) number (Federal 

Acquisition Regulation, Part 4, Sub-part 4.11) if this award provides more than $25,000 in 
Federal funding. The SAM number may be obtained by visiting the SAM website whose 
address is: https://www.sam.gov/portal/public/SAM/ 
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2. Obtain and provide to the State a Data Universal Numbering System (DUNS) number, a 
unique nine-character number that allows the Federal government to track the distribution 
of federal money. The DUNS number may be requested free of charge for all businesses 
and entities required to do so by visiting the Dun & Bradstreet (D&B) on-line registration 
website http://fedgov.dnb.com/webform; and 

3. Report the total compensation and names of its top five (5) executives to the State if: 
i. More than 80% of annual gross revenues are from the Federal government, and those 

revenues are greater than $25,000,000; and 
ii. The compensation information is not already available through reporting to the 

U.S. Securities and Exchange Commission. 

22. Single Audit Report 
A. The parties shall comply with the requirements of the Single Audit Act of 1984, P.L. 98-502, 

ensuring that the single audit report includes the coverage stipulated in 2 CFR 200. 
B. If threshold expenditures are met during the Local Government's fiscal year, the Local 

Government must submit a Single Audit Report and Management Letter (if applicable) to 
TxDOT's Audit Office, 125 E. 11th Street, Austin, TX 78701 or contact TxDOT's Audit Office at 
http://www.txdot.gov/inside-txdot/office/audit/contact.html. If threshold expenditures of 
$750,000 or more are met during the fiscal year, the Local Government must submit a Single 
Audit Report and Management Letter (if applicable) to TxDOT's Audit Office, 125 East 11th 
Street, Austin, TX 78701 or contact TxDOT's Audit Office at http://www.txdot.gov/inside­
txdot/office/audit/contact. html. 

C. If expenditures are less than the threshold during the Local Government's fiscal year, the Local 
Government must submit a statement to TxDOT's Audit Office as follows: "We did not meet the 
$ expenditure threshold and therefore, are not required to have a single audit 
performed for FY " 

D. For each year the project remains open for federal funding expenditures, the Local 
Government will be responsible for filing a report or statement as described above. The 
required annual filing shall extend throughout the life of the agreement, unless otherwise 
amended or the project has been formally closed out and no charges have been incurred 
within the current fiscal year. 

23. Non-Discrimination Provisions 
A. Relocation Assistance: The Uniform Relocation Assistance and Real Property Acquisition 

Policies Act of 1970, (42 U.S.C. § 4601 ), prohibits unfair treatment of persons displaced or 
whose property has been acquired because of Federal or Federal-aid programs and projects. 

B. Disability: 
a. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et. Seq.), as amended, 

prohibits discrimination on the basis of disability; and 49 CFR Part 27. 
b. Titles II and Ill of the Americans with Disabilities Act, which prohibit discrimination on 

the basis of disability in the operation of public entities, public and private transportation 
systems, places of public accommodation, and certain testing entities (42 U.S. C. §§ 
12131-12189) as implemented by the Department of Transportation regulations at 49 
C.F.R. parts 37 and 38. 
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C. Age: The Age Discrimination Act of 1974, as amended, (42 U.S.C. § 6101 et. Seq.), prohibits 
discrimination on the basis of age. 

D. Race. Creed. Color. National Origin. or Sex: 
a. The Airport and Airway Improvement Act of 1982 (49 U.S.C. § 4. 71, Section 4. 7123), as 

amended, prohibits discrimination based on race, creed, color, national origin, or sex. 
b. The Federal Aviation Administration's Nondiscrimination state (4 U.S.C. § 47123) 

prohibits discrimination on the basis of race, color, national origin, and sex. 
c. Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et. seq.), prohibits discrimination on 

the basis of sex. 
d. Title IX of the Education Amendments of 1972, as amended, prohibits discrimination 

because of sex in education program or activities (20 U.S.C. 1681 et. seq.). 
E. Civil Rights Restoration Act: The Civil Rights Restoration Act of 1987 (PL 1 00-209), Broadened 

the scope, coverage and applicability of Title VI of the Civil Rights Act of 1964, The Age 
Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by expanding the 
definition of the terms "programs and activities" to include all of the programs or activities of the 
Federal-aid recipients, subrecipients and contractors, whether such programs or activities are 
Federally funded or not. 

F. Minority Populations: Executive Order 12898, Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations, which ensures non-discrimination 
against minority and low-income populations by discouraging programs, policies, and activities 
with disproportionately high and adverse human health or environmental effects on minority 
and low-income populations. 

G. Limited English Proficiency: Executive Order 13166, Improving Access to Services for Persons 
with Limited English Proficiency, and resulting agency guidance, national origin discrimination 
includes discrimination because of limited English proficiency (LEP). To ensure compliance 
with Title VI, the Engineer must take reasonable steps to ensure that LEP persons have 
meaningful access to its programs (70 Fed. Reg. at 7 4087 to 7 41 00). 
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24. Signatory Warranty 

CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

Each signatory warrants that the signatory has necessary authority to execute this agreement on 
behalf of the entity represented. 

THIS AGREEMENT IS EXECUTED by the State and the Local Government in duplicate. 

THELOCALGOVERNMENT 

~~ 
Lillian Ann Farris 
Interim City Manager 
City of Killeen, Texas 

Date 

Kenneth Stewa 
Director of Contract Services 
Texas Department of Transportation 

tY1&g $ 
Date 7 

AFA-LPAFA_ShortGen.doc Page 10 of 10 Revised 04/29/2016 



CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

ATTACHMENT A 
RESOLUTION OR ORDINANCE 

Regular 03 22 1() 
Item :t RS 16~03:? 

CCM/R 

CITY COUNCIL MEMORANDUM FOR RESOLUTION 

AGENDA ITEt-1 

ORIGINATING DEPARTMENT 

BACKGROUND INFORI'-1ATION 

' I ' 

;I,! 

11' t J! 

DISCUSSION I CONCLUSION 

't I ·r·' 
,, t_; • • ,. \. , H_; tl-· 

,', t' '' 

lt_·r! 

AUTHORIZE THE CITY MANAGER TO l:NH:R 
INTO AN ADVANCE FUNDING AGREEMENT 
WITH THE TEXAS DEPARTMENT OF 
TRANSPORTATION TO DESIGN AND 
CONSTRUCT AN EXTENSION 10 ROSEWOOD 
DRIVE AND HERITAGE OAKS ti!KE AND BIKE 
TRAIL SEGMENT 3 

Public Works TransportJtion Div1sion 

.. , ' '": " I·· :1" -· .• '·-· 

.•r .;: ,-, .. • ·r-· '·I".·: 
I ! ,i • c: 

'u.'IIC: c1 Llr··_ 
!Jr 

! t tl~· > I' j' • ! r I : '!) t 
1 

f' •' '-

,· 1 

AFA-LPAFA ShortGen.doc Page 1 of 3 Attachment A 



CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

: I' F l t ., .:Jf 
;! •! I ;! •_) ! . ~ .. 

·nn (·::_r l(,. • • :.:r ... :·.1·~ 1 .• r • : ~' 

.-· 1 11. . ,.1'.: '·)~~c~.. t:, . t, 'lt I '~~ :i ' :1 (. 1. 
··' .. 

: '· ~ •. ! ~····-•:..:C·~~: en.: .:J··.:i ··1:: 
-- r ,-. ·r I I · .::H;: .• wd 1 ·: ',ltj '1l · · f t· ,1 · r t ; I lr "-,' i r: : : : l .1 ·, ,• !_ !_ . 

. ·d h ~-17,1 ·:,: th d c 'Jn:rn: -~·:c""~ tc· ~i· t~ • .':. .,, 
', t.ri1 fL.~l.' t..' :J 

'1'; 

'·· ... ,_.~,t 3. tc<Jir J:J!JrC' .rnJtc , -~ i 1" · : • 

i ; ' ' I I , c.H' d d II',' ( C! 1 1 '1 t .. ;. . t I I :.; : r <1: I • : : 

I ·cl . _me.;, '.'vtt!l .: ~-~1 . 1 :1C: A l ~ :.-.!' I! ,,_., r' 

' •• f 
I" i • ' 

.f!' 1. '! · .·1; :r~ ·l':~.d ru~·t:.l'::., :11~__ C1ry ~ !_!_)~,·. ;;dr'l( .lrlt 1 ·:.·d: t~> 'l,l 
'-- :._, 

r·· _ r-lt \'/ Je 'S-t~~ UL11 . .1, 

FISCAL IMPACT 

,· '.1 

.111 d 

RECOMMENDATION 

'. 
;..\ ;i _., _ _.-· ' t! : 1__: > c ':. [' .' ~;,_j tlflll' I' t l!' ] ' ,; . I '• p L'. : . ; I I: :•. 1 ' : - 'L 

~ r:: .· d'l; ·.•, . . i ' ' I :· .. ~ L ,. ; l ~I~ 't d r-... (1 r '~J r ~ t·~ t, ~ f (F 'tl ' r, < 't: ;l' t:·:. C ~- \ · r · 1 c1 · -~ 1 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF KILLEEN: 

•.• f ·: ' .1, .. · t: ,JI • 

AFA-LPAFA_ShortGen.doc Page 2 of 3 Attachment A 



PASSED AND APPROVED d!. d 'c~··~vd " · .. ·::11 

1,_. •. ,., t: I' , , 

' I ,. I ·:. ,! I • 

APPROVED AS TO FORM: 

;C:\ 1 d~ J 
r' r.,, 

CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

I'' 

APPROVED 
I 

ATIEST: 

: ! • i · J ~) :' t, I 'r 

AFA-LPAFA_ShortGen.doc Page 3 of 3 Attachment A 



AFA-LPAFA ShortGen.doc 

CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

ATTACHMENT B 
PROJECT LOCATION MAP 

Page 1 of 1 Attachment B 



.. . . . CSJ # 0909-36-156 
District# Waco (09) 
Code Chart 64 # 22300 
Project: Rosewood Extension 
Federal Highway Administration 
CFDA Title: Highway Planning & Construction 
CFDA No.:20.205 
Not Research and Development 

ATTACHMENT C 
PROJECT BUDGET ESTIMATE AND SOURCE OF FUNDS 

Costs will be allocated based on 80% Federal funding and 20% Local Government funding until the 
federal funding reaches the maximum obligated amount. The Local Government will then be 
responsible for 1 00% of the costs. 

Description Total Estimated Federal State Local 
Cost Participation Participation Participation 

% Cost % Cost % 
Environmental (by Local $5,000 0% $0 0% $0 100% 
Government) 
Engineering (by Local $750,000 80% $600,000 0% $0 20% 
Government) 
Construction (by Local $5,265,981 80% $4,212,785 0% $0 20% 
Government) 
Construction (by Local $1,695,519 0% $0 0% $0 100% 
Government) 
Subtotal $7,716,500 $4,812,785 $0 

Environmental Direct State $7,155 80% $5,724 0% $0 20% 
Costs 
Right of Way Direct State $7,155 80% $5,724 0% $0 20% 
Costs 
Engineering Direct State $50,085 80% $40,068 0% $0 20% 
Costs 
Utility Direct State Costs $7,155 80% $5,724 0% $0 20% 

Construction Direct State $166,950 80% $133,560 0% $0 20% 
Costs 
Indirect State Costs $8,000 0% $0 100% $8,000 0% 

TOTAL $7,963,000 $5,003,585 $8,000 

Initial payment by the Local Government to the State: $14,256 
Payment by the Local Government to the State before construction: $33,390 

Estimated total payment by the Local Government to the State $47,646 

Cost 
$5,000 

$150,000 

$1,053,196 

1,695,519 

$2,903,715 

$1 ,413 

$1,413 

$10,017 

$1,413 

$33,390 

$0 

$2,951,415 

This is an estimate. The final amount of Local Government participation will be based on actual costs. 
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This document has important legal consequences; consultation with an attorney is encouraged with respect to 
its use or modification. This document should be adapted to the particular circumstances of the contemplated 
Project and the Controlling Law. 

STANDARD FORM OF AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR 
PROFESSIONAL SERVICES 

Prepared by 

ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE 

and 

Issued and Published Jointly By 

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 
a practice division of the 

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 

AMERICAN CONSULTING ENGINEERS COUNCIL 

AMERICAN SOCIETY OF CIVIL ENGINEERS 

This Agreement has been prepared for use with the Standard General Conditions of the Construction Contract 
(No. 1910-8, 1996 Edition) of the Engineers Joint Contract Documents Committee. Their provisions are 
interrelated, and a change in one may necessitate a change in the other. For guidance in the preparation of 
Supplementary Conditions, see Guide to the Preparation of Supplementary Conditions (No. 191 0-17) (1996 
Edition). For guidance on the completion and use of this Agreement, see EJCDC Users Guide, No. 1910-50. 

EJCDC No. 1910-1 (1996 Edition) 
Revised by City of Killeen 3/03/04 
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Copyright ©1996 National Society of Professional Engineers 
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1015 15th Street N.W., Washington, DC 20005 
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STANDARD FORM OF AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR 
PROFESSIONAL SERVICES 

THIS IS AN AGREEMENT effective as of ____________ ("Effective Date") between 

----------------"T-"'h"'-e -""C"-'it'-'-y-"o-"-f""'K~il~le'""'en~,'-'T,_,e"'x"""as"--_------------- ("OWNER") 

and ---------------"M=itc=h=e=ll->=&~A,ss=o=ct=·a=te=s,_,I=n=c·'-------------- ("ENGINEER"). 

OWNER intends to provide surveying and engineering to develop PS&E for the extension of Rosewood Drive to 

Chaparral Drive. The improvements include pavement, sidewalk, drainage, and a bridge crossing of Trimmier Creek. 

("Project). 

OWNER and ENGINEER in consideration of their mutual covenants as set forth herein agree as follows: 

Standard Form of Agreement 
Between Owner and Engineer for Professional Services 

Page 1 of 12 



ARTICLE 1 -SERVICES OF ENGINEER 

1.01 Scope 

A. ENGINEER shall provide the Basic 
Additional Services set forth herein and in Exhibit A. 

and 

B. Upon this Agreement becoming effective, 
ENGINEER is authorized to begin Basic Services as set 
forth in Exhibit A. 

C. If authorized by OWNER, ENGINEER shall 
furnish Resident Project Representative(s) with duties, 
responsibilities and limitations of authority as set forth in 
Exhibit D. 

ARTICLE 2 - OWNER'S RESPONSIBILITIES 

2.01 General 

A. OWNER shall have the responsibilities set forth 
herein and in Exhibit B. 

ARTICLE 3 -TIMES FOR RENDERING SERVICES 

3.01 General 

A. ENGINEER's services and compensation under 
this Agreement have been agreed to in anticipation of the 
orderly and continuous progress of the Project through 
completion. Unless specific periods of time or specific 
dates for providing services are specified in this Agreement, 
ENGINEER's obligation to render services hereunder will 
be for a period which may reasonably be required for the 
completion of said services. 

B. If in this Agreement specific periods of time for 
rendering services are set forth or specific dates by which 
services are to be completed are provided, and if such 
periods of time or dates are changed through no fault of 
ENGINEER, the rates and amounts of compensation 
provided for herein shall be subject to equitable adjustment. 
If OWNER has requested changes in the scope, extent, or 

character of the Project, the time of performance of 
ENGINEER's services shall be adjusted equitably. 

C. For purposes of this Agreement the term "day" 
means a calendar day of 24 hours. 

3.02 Suspension 

A. If OWNER fails to give prompt written 
authorization to proceed with any phase of services after 
completion of the immediately preceding phase, or if 
ENGINEER's services are delayed through no fault of 
ENGINEER, ENGINEER may, after giving seven days 
written notice to OWNER, suspend services under this 
Agreement. 

B. If ENGINEER's services are delayed or 
suspended in whole or in part by OWNER, or if 
ENGINEER's services are extended by Contractor's actions 
or inactions for more than 90 days through no fault of 
ENGINEER, ENGINEER shall be entitled to equitable 
adjustment of rates and amounts of compensation provided 
for elsewhere in this Agreement to reflect, reasonable costs 
incurred by ENGINEER in connection with, among other 
things, such delay or suspension and reactivation and the 
fact that the time for performance under this Agreement has 
been revised. 

ARTICLE 4- PAYMENTS TO ENGINEER 

4.01 Methods of Payment for Services and 
Reimbursable Expenses of ENGINEER 

A. For Basic Services. OWNER shall pay 
ENGINEER for Basic Services performed or furnished 
under Exhibit A, Part 1, as set forth in Exhibit C. 

B. For Additional Services. OWNER shall pay 
ENGINEER for Additional Services performed or furnished 
under Exhibit A, Part 2, as set forth in Exhibit C. 

C. For Reimbursable Expenses. In addition to 
payments provided for in paragraphs 4.01.A and 4.01.B, 
OWNER shall pay ENGINEER for Reimbursable Expenses 
incurred by ENGINEER and ENGINEER's Consultants as 
set forth in Exhibit C. 

4.02 Other Provisions Concerning Payments 

A. Preparation of Invoices. Invoices will be prepared 
in accordance with ENGINEER's standard invoicing 
practices and will be submitted to OWNER by 
ENGINEER, unless otherwise agreed. The amount billed in 
each invoice will be calculated as set forth in Exhibit C. 

B. Payment of Invoices. Invoices are due and 
payable within 30 days of receipt. If OWNER fails to make 
any payment due ENGINEER for services and expenses 
within 30 days after receipt of ENGINEER's invoice 
therefor, the amounts due ENGINEER will be increased at 
the rate of 1. 0% per month (or the maximum rate of interest 
permitted by law, if less) from said thirtieth day. In 
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addition, ENGINEER may, after giving seven days written 
notice to OWNER, suspend services under this Agreement 
until ENGINEER has been paid in full all amounts due for 
services, expenses, and other related charges. Payments 
will be credited first to interest and then to principal. 

C. Disputed Invoices. In the event of a disputed or 
contested invoice, only that portion so contested may be 
withheld from payment, and the undisputed portion will be 
paid. 

D. Payments Upon Termination. 

1. In the event of any termination under 
paragraph 6.06, ENGINEER will be entitled to 
invoice OWNER and will be paid in accordance with 
Exhibit C for all services performed or furnished and 
all Reimbursable Expenses incurred through the 
effective date of termination. 

2. In the event of termination by OWNER for 
convenience or by ENGINEER for cause, ENGINEER, 
in addition to invoicing for those items identified in 
subparagraph 4.02.D.l, shall be entitled to invoice 
OWNER and shall be paid a reasonable amount for 
services and expenses directly attributable to 
termination, both before and after the effective date of 
termination, such as reassigmnent of personnel, costs of 
terminating contracts with ENGINEER's Consultants, 
and other related close-out costs, using methods and 
rates for Additional Services as set forth in Exhibit C. 
Engineer shall not incur additional expenses after 
receipt of notice of termination, and shall make 
reasonable efforts to minimize costs. 

E. Records of ENGINEER's Costs. Records of 
ENGINEER's costs pertinent to ENGINEER's 
compensation under this Agreement shall be kept in 
accordance with generally accepted accounting practices. 
To the extent necessary to verify ENGINEER's charges and 
upon OWNER's timely request, copies of such records will 
be made available to OWNER at cost. 

F. Legislative Actions. In the event of legislative 
actions after the Effective Date of the Agreement by any 
level of government that impose taxes, fees, or costs on 
ENGINEER's services or other costs in connection with 
this Project or compensation therefor, such new taxes, fees, 
or costs shall be invoiced to and paid by OWNER as a 
Reimbursable Expense to which a Factor of 1.0 shall be 
applied. Should such taxes, fees, or costs be imposed, they 
shall be in addition to ENGINEER's estimated total 
compensation. 

ARTICLE 5 - OPINIONS OF COST 

5.01 Opinions of Probable Construction Cost 

A. ENGINEER's opinions of probable Construction 
Cost provided for herein are to be made on the basis of 
ENGINEER's experience and qualifications and represent 
ENGINEER's best judgment as an experienced and 
qualified professional generally familiar with the industry. 
However, since ENGINEER has no control over the cost of 
labor, materials, equipment, or services furnished by others, 
or over the Contractor's methods of determining prices, or 
over competitive bidding or market conditions, ENGINEER 
cannot and does not guarantee that proposals, bids, or actual 
Construction Cost will not vary from opinions of probable 
Construction Cost prepared by ENGINEER. If OWNER 
wishes greater assurance as to probable Construction Cost, 
OWNER shall employ an independent cost estimator as 
provided in Exhibit B. 

5.02 Designing to Construction Cost Limit 

A. If a Construction Cost limit is established between 
OWNER and ENGINEER, such Construction Cost limit 
and a statement of ENGINEER's rights and responsibilities 
with respect thereto will be specifically set forth in 
Exhibit F, "Construction Cost Limit," to this Agreement. 

5.03 Opinions of Total Project Costs 

A. ENGINEER assumes no responsibility for the 
accuracy of opinions of Total Project Costs. 

ARTICLE 6- GENERAL CONSIDERATIONS 

6.01 Standards of Performance 

A. The standard of care for all professional 
engineering and related services performed or furnished by 
ENGINEER under this Agreement will be the care and skill 
ordinarily used by members of ENGINEER's profession 
practicing under similar circumstances at the same time and 
in the same locality. ENGINEER makes no warranties, 
express or implied, under this Agreement or otherwise, in 
connection with ENGINEER's services. 

B. ENGINEER shall be responsible for the technical 
accuracy of its services and documents resulting therefrom, 
and OWNER shall not be responsible for discovering 
deficiencies therein. ENGINEER shall correct such 
deficiencies without additional compensation except to the 
extent such action is directly attributable to deficiencies in 
OWNER-furnished information. 
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C. ENGINEER shall perfonn or furnish professional 
engineering and related services in all phases of the Project 
to which this Agreement applies. ENGINEER shall serve 
as OWNER's prime professional for the Project. 
ENGINEER may employ such ENGINEER's Consultants 
as ENGINEER deems necessary to assist in the 
perfonnance or furnishing of the services. ENGINEER 
shall not be required to employ any ENGINEER's 
Consultant unacceptable to ENGINEER. 

D. ENGINEER and OWNER shall comply with 
applicable Laws or Regulations and OWNER-mandated 
standards. This Agreement is based on these requirements 
as of its Effective Date. Changes to these requirements after 
the Effective Date of this Agreement may be the basis for 
modifications to OWNER's responsibilities or to 
ENGINEER's scope of services, times of perfonnance, or 
compensation. 

E. OWNER shall be responsible for, and 
ENGINEER may rely upon, the accuracy and completeness 
of all requirements, programs, instructions, reports, data, 
and other infonnation furnished by OWNER to 
ENGINEER pursuant to this Agreement. ENGINEER may 
use such requirements, reports, data, and infonnation in 
performing or furnishing services under this Agreement. 

F. OWNER shall make decisions and carry out its 
other responsibilities in a timely manner and shall bear all 
costs incident thereto so as not to delay the services of 
ENGINEER. 

G. Prior to the commencement of the Construction 
Phase, OWNER shall notify ENGINEER of any variations 
from the language indicated in Exhibit E, "Notice of 
Acceptability of Work," or of any other notice or 
certification that ENGINEER will be requested to provide 
to OWNER or third parties in connection with the Project. 
OWNER and ENGINEER shall reach agreement on the 
terms of any such requested notice or certification, and 
OWNER shall authorize such Additional Services as are 
necessary to enable ENGINEER to provide the notices or 
certifications requested. 

H. ENGINEER shall not be required to sign any 
documents, no matter by whom requested, that would result 
in the ENGINEER's having to certify, guarantee or warrant 
the existence of conditions whose existence the ENGINEER 
cannot ascertain. OWNER agrees not to make resolution of 
any dispute with the ENGINEER or payment of any amount 
due to the ENGINEER in any way contingent upon the 
ENGINEER's signing any such certification. 

I. During the Construction Phase, ENGINEER shall 
not supervise, direct, or have control over Contractor's 
work, nor shall ENGINEER have authority over or 
responsibility for the means, methods, techniques, 
sequences, or procedures of construction selected by 
Contractor, for safety precautions and programs incident to 
the Contractor's work in progress, nor for any failure of 
Contractor to comply with Laws and Regulations applicable 
to Contractor's furnishing and performing the Work. 

J. ENGINEER neither guarantees the perfonnance of 
any Contractor nor assumes responsibility for any 
Contractor's failure to furnish and perfonn the Work in 
accordance with the Contract Documents. 

K. ENGINEER shall not be responsible for the acts or 
omissions of any Contractor(s), subcontractor or supplier, or 
of any of the Contractor's agents or employees or any other 
persons (except ENGINEER's own employees) at the Site 
or otherwise furnishing or performing any of the 
Contractor's work; or for any decision made on 
interpretations or clarifications of the Contract Documents 
given by OWNER without consultation and advice of 
ENGINEER. 

L. The General Conditions for any construction 
contract documents prepared hereunder are to be the 
"Standard General Conditions of the Construction Contract" 
as prepared by the Engineers Joint Contract Documents 
Committee (Document No. 1910-8, 1996 Edition) unless 
both parties mutually agree to use other General Conditions 
as specifically referenced in Exhibit H. 

6.02 Authorized Project Representatives 

A. Contemporaneous with the execution of this 
Agreement, ENGINEER and OWNER shall designate 
specific individuals to act as ENGINEER's and OWNER's 
representatives with respect to the services to be perfonned 
or furnished by ENGINEER and responsibilities of 
OWNER under this Agreement. Such individuals shall 
have authority to transmit instructions, receive infonnation, 
and render decisions relative to the Project on behalf of 
each respective party. 

6.03 Design without Construction Phase Services 

A. Should OWNER provide Construction Phase 
services with either OWNER's representatives or a third 
party, ENGINEER's Basic Services under this Agreement 
will be considered to be completed upon completion of the 
Final Design Phase or Bidding or Negotiating Phase as 
outlined in Exhibit A. 
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B. It is understood and agreed that if ENGINEER's 
Basic Services under this Agreement do not include Project 
observation, or review of the Contractor's performance, or 
any other Construction Phase services, and that such 
services will be provided by OWNER, then OWNER 
assumes all responsibility for interpretation of the Contract 
Documents and for construction observation or review and 
waives any claims against the ENGINEER that may be in 
any way connected thereto. 

6.04 Use of Documents 

A. All Documents are instruments of service in respect 
to this Project, and ENGINEER shall retain an ownership 
and property interest therein (including the right of reuse at 
the discretion of the ENGINEER) whether or not the 
Project is completed. 

B. Copies of OWNER-furnished data that may be 
relied upon by ENGINEER are limited to the printed copies 
(also known as hard copies) that are delivered to the 
ENGINEER pursuant to Exhibit B. Files in electronic 
media format of text, data, graphics, or of other types that 
are furnished by OWNER to ENGINEER are only for 
convenience of ENGINEER. Any conclusion or 
information obtained or derived from such electronic files 
will be at the user's sole risk. 

C. Copies of Documents that may be relied upon by 
OWNER are limited to the printed copies (also known as 
hard copies) that are signed or sealed by the ENGINEER. 
Files in electronic media format of text, data, graphics, or of 
other types that are furnished by ENGINEER to OWNER 
are only for convenience of OWNER. Any conclusion or 
information obtained or derived from such electronic files 
will be at the user's sole risk. 

D. Because data stored in electronic media format can 
deteriorate or be modified inadvertently or otherwise 
without authorization of the data's creator, the party 
receiving electronic files agrees that it will perform 
acceptance tests or procedures within 60 days, after which 
the receiving party shall be deemed to have accepted the 
data thus transferred. Any errors detected within the 60-day 
acceptance period will be corrected by the party delivering 
the electronic files. ENGINEER shall not be responsible to 
maintain documents stored in electronic media format after 
acceptance by OWNER. 

E. When transferring documents in electronic media 
format, ENGINEER makes no representations as to long 
term compatibility, usability, or readability of documents 
resulting from the use of software application packages, 
operating systems, or computer hardware differing from 
those used by ENGINEER at the beginning of this Project. 

F. OWNER may make and retain copies of Documents 
for information and reference in connection with use on the 
Project by OWNER. Such Documents are not intended or 
represented to be suitable for reuse by OWNER or others 
on extensions of the Project or on any other project. Any 
such reuse or modification without written verification or 
adaptation by ENGINEER, as appropriate for the specific 
purpose intended, will be at OWNER's sole risk and 
without liability or legal exposure to ENGINEER or to 
ENGINEER's Consultants. OWNER shall indemnify and 
hold harmless ENGINEER and ENGINEER's Consultants 
from all claims, damages, losses, and expenses, including 
attorneys' fees arising out of or resulting therefrom. 

G. If there is a discrepancy between the electronic files 
and the hard copies, the hard copies govern. 

H. Any verification or adaptation of the Documents 
for extensions of the Project or for any other project will 
entitle ENGINEER to further compensation at rates to be 
agreed upon by OWNER and ENGINEER. 

6.05 Insurance 

A. ENGINEER shall procure and maintain insurance 
as set forth in Exhibit G, "Insurance." 

B. OWNER shall procure and maintain insurance as 
set forth in Exhibit G, "Insurance." OWNER shall cause 
ENGINEER and ENGINEER's Consultants to be listed as 
additional insureds on any general liability or property 
insurance policies carried by OWNER which are applicable 
to the Project. 

C. OWNER shall require Contractor to purchase and 
maintain general liability and other insurance as specified in 
the Contract Documents and to cause ENGINEER and 
ENGINEER's Consultants to be listed as additional 
insureds with respect to such liability and other insurance 
purchased and maintained by Contractor for the Project 

D. OWNER and ENGINEER shall each deliver to the 
other certificates of insurance evidencing the coverages 
indicated in Exhibit G. Such certificates shall be furnished 
prior to commencement of ENGINEER's services and at 
renewals thereafter during the life of the Agreement. 

E. All policies of property insurance shall contain 
provisions to the effect that ENGINEER's and 
ENGINEER's Consultants' interests are covered and that in 
the event of payment of any loss or damage the insurers will 
have no rights of recovery against any of the insureds or 
additional insureds thereunder. 
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F. At any time, OWNER may request that 
ENGINEER, at OWNER's sole expense, provide additional 
insurance coverage, increased limits, or revised deductibles 
that are more protective than those specified in Exhibit G. 
If so requested by OWNER, with the concurrence of 
ENGINEER, and if commercially available, ENGINEER 
shall obtain and shall require ENGINEER's Consultants to 
obtain such additional insurance coverage, different limits, 
or revised deductibles for such periods of time as requested 
by OWNER, and Exhibit G will be supplemented to 
incorporate these requirements. 

6.06 Termination 

A. The obligation to provide further services under 
this Agreement may be terminated: 

1. For cause, 

a. By either party upon 30 days written 
notice in the event of substantial failure by the 
other party to perform in accordance with the 
terms hereof through no fault of the terminating 
party. 

b. By ENGINEER: 

1) upon seven days written notice if 
ENGINEER believes that ENGINEER is 
being requested by OWNER to furnish or 
perform services contrary to ENGINEER's 
responsibilities as a licensed professional; or 

2) upon seven days written notice if the 
ENGINEER's services for the Project are 
delayed or suspended for more than 90 days 
for reasons beyond ENGINEER's control. 

3) ENGINEER shall have no liability 
to OWNER on account of such termination. 

c. Notwithstanding the foregoing, this 
Agreement will not terminate as a result of such 
substantial failure if the party receiving such notice 
begins, within seven days of receipt of such notice, 
to correct its failure to perform and proceeds 
diligently to cure such failure within no more than 
30 days of receipt thereof; provided, however, that 
if and to the extent such substantial failure cannot 
be reasonably cured within such 30 day period, 
and if such party has diligently attempted to cure 
the same and thereafter continues diligently to cure 
the same, then the cure period provided for herein 
shall extend up to, but in no case more than, 60 
days after the date of receipt of the notice. 

2. For convenience, 

a. By OWNER effective upon the receipt of 
notice by ENGINEER. 

B. The terminating party under paragraphs 6.06.A.l 
or 6.06.A.2 may set the effective date of termination at a 
time up to 30 days later than otherwise provided to allow 
ENGINEER to demobilize personnel and equipment from 
the Site, to complete tasks whose value would otherwise be 
lost, to prepare notes as to the status of completed and 
uncompleted tasks, and to assemble Project materials in 
orderly files. 

6.07 Controlling Law 

A. This Agreement is to be governed by the law of 
the state of Texas and venue shall be in Bell County. 

6.08 Successors, Assigns, and Beneficiaries 

A. OWNER and ENGINEER each is hereby bound 
and the partners, successors, executors, administrators and 
legal representatives of OWNER and ENGINEER (and to 
the extent permitted by paragraph 6.08.B the assigns of 
OWNER and ENGINEER) are hereby bound to the other 
party to this Agreement and to the partners, successors, 
executors, administrators and legal representatives (and said 
assigns) of such other party, in respect of all covenants, 
agreements and obligations of this Agreement. 

B. Neither OWNER nor ENGINEER may assign, 
sublet, or transfer any rights under or interest (including, but 
without limitation, moneys that are due or may become due) 
in this Agreement without the written consent of the other, 
except to the extent that any assignment, subletting, or 
transfer is mandated or restricted by law. Unless 
specifically stated to the contrary in any written consent to 
an assignment, no assignment will release or discharge the 
assignor from any duty or responsibility under this 
Agreement. 

C. Unless expressly provided otherwise in this 
Agreement: 

1. Nothing in this Agreement shall be construed 
to create, impose, or give rise to any duty owed by 
OWNER or ENGINEER to any Contractor, 
Contractor's subcontractor, supplier, other individual 
or entity, or to any surety for or employee of any of 
them. 

2. All duties and responsibilities undertaken 
pursuant to this Agreement will be for the sole and 
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exclusive benefit of OWNER and ENGINEER and not 
for the benefit of any other party. The OWNER agrees 
that the substance of the provisions of this paragraph 
6.08.C shall appear in the Contract Documents. 

6.09 Hazardous Environmental Condition 

A OWNER represents to Engineer that to the best of 
its knowledge a Hazardous Environmental Condition does 
not exist. 

B. OWNER has disclosed to the best of its 
knowledge to ENGINEER the existence of all Asbestos, 
PCB's, Petroleum, Hazardous Waste, or Radioactive 
Material located at or near the Site, including type, quantity 
and location. 

C. If a Hazardous Environmental Condition is 
encountered or alleged, ENGINEER shall have the 
obligation to notify OWNER and, to the extent of 
applicable Laws and Regulations, appropriate governmental 
officials. 

D. It is acknowledged by both parties that 
ENGINEER's scope of services does not include any 
services related to a Hazardous Environmental Condition. 
In the event ENGINEER or any other party encounters a 
Hazardous Environmental Condition, ENGINEER may, at 
its option and without liability for consequential or any 
other damages, suspend performance of services on the 
portion of the Project affected thereby until OWNER: (i) 
retains appropriate specialist consultant( s) or contractor( s) 
to identify and, as appropriate, abate, remediate, or remove 
the Hazardous Environmental Condition; and (ii) warrants 
that the Site is in full compliance with applicable Laws and 
Regulations. 

E. OWNER acknowledges that ENGINEER is 
performing professional services for OWNER and that 
ENGINEER is not and shall not be required to become an 
"arranger," "operator," "generator," or "transporter" of 
hazardous substances, as defined in the Comprehensive 
Environmental Response, Compensation, and Liability Act 
of 1990 (CERCLA), which are or may be encountered at or 
near the Site in connection with ENGINEER's activities 
under this Agreement. 

F. If ENGINEER's services under this Agreement 
cannot be performed because of a Hazardous 
Environmental Condition, the existence of the condition 
shall justify ENGINEER's terminating this Agreement for 
cause on 30 days notice. 

6.10 Allocation of Risks 

A Indemnification 

1. To the fullest extent permitted by law, 
ENGINEER shall indemnify and hold harmless 
OWNER, OWNER's officers, directors, partners, and 
employees from and against any and all costs, losses, 
and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other 
professionals, and all court or arbitration or other 
dispute resolution costs) caused solely by the negligent 
acts or omissions of ENGINEER or ENGINEER's 
officers, directors, partners, employees, and 
ENGINEER's Consultants in the performance and 
furnishing of ENGINEER's services under this 
Agreement. 

2. To the fullest extent permitted by law, 
OWNER shall indemnify and hold harmless 
ENGINEER, ENGINEER's officers, directors, 
partners, employees, and ENGINEER's Consultants 
from and against any and all costs, losses, and damages 
(including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals, 
and all court or arbitration or other dispute resolution 
costs) caused solely by the negligent acts or omissions 
of OWNER or OWNER's officers, directors, partners, 
employees, and OWNER's consultants with respect to 
this Agreement or the Project. 

3. In addition to the indemnity provided under 
paragraph 6.10.A.2 of this Agreement, and to the 
fullest extent permitted by law, OWNER shall 
indemnify and hold harmless ENGINEER and its 
officers, directors, partners, employees, and 
ENGINEER's Consultants from and against all costs, 
losses, and damages (including but not limited to all 
fees and charges of engineers, architects, attorneys, and 
other professionals, and all court or arbitration or other 
dispute resolution costs) caused by, arising out of or 
resulting from a Hazardous Environmental Condition, 
provided that (i) any such cost, loss, or damage is 
attributable to bodily injury, sickness, disease, or death, 
or to injury to or destruction of tangible property (other 
than completed Work), including the loss of use 
resulting therefrom, and (ii) nothing in this paragraph 
6.10.A.4. shall obligate OWNER to indemnify any 
individual or entity from and against the consequences 
of that individual's or entity's own negligence or 
willful misconduct. 

4. The indemnification provision of paragraph 
6.10.A.l is subject to and limited by the provisions 
agreed to by OWNER and ENGINEER in Exhibit I, 
"Allocation of Risks," if any. 
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6.11 Notices 

A. Any notice required under this Agreement will be 
in writing, addressed to the appropriate party at its address 
on the signature page and given personally, or by registered 
or certified mail postage prepaid, or by a commercial 
courier service. All notices shall be effective upon the date 
of receipt. 

6.12 Survival 

A. All express representations, indemnifications, or 
limitations of liability included in this Agreement will 
survive its completion or termination for any reason. 

6.13 Severability 

A. Any provision or part of the Agreement held to be 
void or unenforceable under any Laws or Regulations shall 
be deemed stricken, and all remaining provisions shall 
continue to be valid and binding upon OWNER and 
ENGINEER, who agree that the Agreement shall be 
reformed to replace such stricken provision or part thereof 
with a valid and enforceable provision that comes as close 
as possible to expressing the intention of the stricken 
provision. 

6.14 Waiver 

A. Non-enforcement of any provision by either party 
shall not constitute a waiver of that provision, nor shall it 
affect the enforceability of that provision or of the 
remainder of this Agreement. 

6.15 Headings 

A. The headings used in this Agreement are for 
general reference only and do not have special significance. 

ARTICLE 7 - DEFINITIONS 

7.01 Defined Terms 

A. Wherever used in this Agreement (including the 
Exhibits hereto) and printed with initial or all capital 
letters, the terms listed below have the meanings 
indicated, which are applicable to both the singular and 
plural thereof: 

1. Addenda--Written or graphic instruments 
issued prior to the opening of Bids which clarify, 
correct, or change the Bidding Documents. 

2. Additional Services--The services to be 
performed for or furnished to OWNER by ENGINEER 
in accordance with Exhibit A, Part 2 of this Agreement. 

3. Agreement--This "Standard Form of 
Agreement between OWNER and ENGINEER for 
Professional Services," including those Exhibits listed 
in Article 8 hereof. 

4. Application for Payment--The form 
acceptable to ENGINEER which is to be used by 
Contractor in requesting progress or final payments for 
the completion of its Work and which is to be 
accompanied by such supporting documentation as is 
required by the Contract Documents. 

5. Asbestos--Any material that contains more 
than one percent asbestos and is friable or is releasing 
asbestos fibers into the air above current action levels 
established by the United States Occupational Safety 
and Health Administration. 

6. Basic Services--The services to be performed 
for or furnished to OWNER by ENGINEER in 
accordance with Exhibit A, Part 1, of this Agreement. 

7. Bid--The offer or proposal of the bidder 
submitted on the prescribed form setting forth the 
prices for the Work to be performed. 

8. Bidding Documents--The advertisement or 
invitation to Bid, instructions to bidders, the Bid form 
and attachments, the Bid bond, if any, the proposed 
Contract Documents, and all Addenda, if any. 

9. Change Order--A document recommended by 
ENGINEER, which is signed by Contractor and 
OWNER to authorize an addition, deletion or revision 
in the Work, or an adjustment in the Contract Price or 
the Contract Times, issued on or after the Effective 
Date of the Construction Agreement. 

10. Construction Agreement--The written 
instrument which is evidence of the agreement, 
contained in the Contract Documents, between 
OWNER and Contractor covering the Work. 

11. Construction Contract--The entire and 
integrated written agreement between the OWNER and 
Contractor concerning the Work. 

12. Construction Cost--The cost to OWNER of 
those portions of the entire Project designed or 
specified by ENGINEER. Construction Cost does not 
include costs of services of ENGINEER or other 
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design professionals and consultants, cost of land, 
rights-of-way, or compensation for damages to 
properties, or OWNER's costs for legal, accounting, 
insurance counseling or auditing services, or interest 
and fmancing charges incurred in connection with the 
Project, or the cost of other services to be provided by 
others to OWNER pursuant to Exhibit B of this 
Agreement. Construction Cost is one of the items 
comprising Total Project Costs. 

13. Contract Documents--Documents that 
establish the rights and obligations of the parties 
engaged in construction and include the Construction 
Agreement between OWNER and Contractor, 
Addenda (which pertain to the Contract Documents), 
Contractor's Bid (including documentation 
accompanying the Bid and any post-Bid documentation 
submitted prior to the notice of award) when attached 
as an exhibit to the Construction Agreement, the notice 
to proceed, the bonds, appropriate certifications, the 
General Conditions, the Supplementary Conditions, the 
Specifications and the Drawings as the same are more 
specifically identified in the Construction Agreement, 
together with all Written Amendments, Change Orders, 
Work Change Directives, Field Orders, and 
ENGINEER's written interpretations and clarifications 
issued on or after the Effective Date of the 
Construction Agreement. Approved Shop Drawings 
and the reports and drawings of subsurface and 
physical conditions are not Contract Documents. 

14. Contract Price--The moneys payable by 
OWNER to Contractor for completion of the Work in 
accordance with the Contract Documents and as stated 
in the Construction Agreement. 

15. Contract Times--The numbers of days or the 
dates stated in the Construction Agreement to: 
(i) achieve Substantial Completion, and (ii) complete 
the Work so that it is ready for final payment as 
evidenced by ENGINEER's written recommendation 
of fmal payment. 

16. Contractor--An individual or entity with 
whom OWNER enters into a Construction Agreement. 

17. Correction Period--The time after Substantial 
Completion during which Contractor must correct, at 
no cost to OWNER, any Defective Work, normally one 
year after the date of Substantial Completion or such 
longer period of time as may be prescribed by Laws or 
Regulations or by the terms of any applicable special 
guarantee or specific provision of the Contract 
Documents. 

18. Defective--An adjective which, when 
modifying the word Work, refers to Work that is 
unsatisfactory, faulty, or deficient, in that it does not 
conform to the Contract Documents, or does not meet 
the requirements of any inspection, reference standard, 
test, or approval referred to in the Contract Documents, 
or has been damaged prior to ENGINEER's 
recommendation of fmal payment. 

19. Documents--Data, reports, Drawings, 
Specifications, Record Drawings, and other 
deliverables, whether in printed or electronic media 
format, provided or furnished in appropriate phases by 
ENGINEER to OWNER pursuant to this Agreement. 

20. Drawings--That part of the Contract 
Documents prepared or approved by ENGINEER 
which graphically shows the scope, extent, and 
character of the Work to be performed by Contractor. 
Shop Drawings are not Drawings as so defmed. 

21. Effective Date of the Construction 
Agreement--The date indicated in the Construction 
Agreement on which it becomes effective, but if no 
such date is indicated, it means the date on which the 
Construction Agreement is signed and delivered by the 
last of the two parties to sign and deliver. 

22. Effective Date of the Agreement--The date 
indicated in this Agreement on which it becomes 
effective, but if no such date is indicated, it means the 
date on which the Agreement is signed and delivered 
by the last of the two parties to sign and deliver. 

23. ENGINEER's Consultants--Individuals or 
entities having a contract with ENGINEER to furnish 
services with respect to this Project as ENGINEER's 
independent professional associates, consultants, 
subcontractors, or vendors. The term ENGINEER 
includes ENGINEER's Consultants. 

24. Field Order--A written order issued by 
ENGINEER which directs minor changes in the Work 
but which does not involve a change in the Contract 
Price or the Contract Times. 

25. General Conditions-That part of the Contract 
Documents which sets forth terms, conditions, and 
procedures that govern the Work to be performed or 
furnished by Contractor with respect to the Project. 

26. Hazardous Environmental Condition--The 
presence at the Site of Asbestos, PCB's, Petroleum, 
Hazardous Waste, or Radioactive Materials in such 
quantities or circumstances that may present a 
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substantial danger to persons or property exposed 
thereto in connection with the Work. 

27. Hazardous Waste--The term Hazardous 
Waste shall have the meaning provided in Section 1 004 
of the Solid Waste Disposal Act (42 USC Section 
6903) as amended from time to time. 

28. Laws and Regulations; Laws or Regulations-­
Any and all applicable laws, rules, regulations, 
ordinances, codes, standards, and orders of any and all 
governmental bodies, agencies, authorities, and courts 
having jurisdiction. 

29. PCB's--Polychlorinated biphenyls. 

30. Petroleum--Petroleum, including crude oil or 
any fraction thereof which is liquid at standard 
conditions of temperature and pressure (60 degrees 
Fahrenheit and 14.7 pounds per square inch absolute), 
such as oil, petroleum, fuel oil, oil sludge, oil refuse, 
gasoline, kerosene, and oil mixed with other non­
Hazardous Waste and crude oils. 

31. Radioactive Materials--Source, special 
nuclear, or byproduct material as defmed by the 
Atomic Energy Act of 1954 (42 USC Section 2011 et 
seq.) as amended from time to time. 

32. Record Drawings--The Drawings as issued 
for construction on which the ENGINEER, upon 
completion of the Work, has shown changes due to 
Addenda or Change Orders and other information 
which ENGINEER considers significant based on 
record documents furnished by Contractor to 
ENGINEER and which were annotated by Contractor 
to show changes made during construction. 

33. Reimbursable Expenses--The expenses 
incurred directly by ENGINEER in connection with the 
performing or furnishing of Basic and Additional 
Services for the Project for which OWNER shall pay 
ENGINEER as indicated in Exhibit C. 

34. Resident Project Representative--The 
authorized representative of ENGINEER, if any, 
assigned to assist ENGINEER at the Site during the 
Construction Phase. The Resident Project 
Representative will be ENGINEER's agent or 
employee and under ENGINEER's supervision. As 
used herein, the term Resident Project Representative 
includes any assistants of Resident Project 
Representative agreed to by OWNER. The duties and 
responsibilities of the Resident Project Representative 
are as set forth in Exhibit D. 

35. Samples--Physical examples of materials, 
equipment, or workmanship that are representative of 
some portion of the Work and which establish the 
standards by which such portion of the Work will be 
judged. 

36. Shop Drawings--All drawings, diagrams, 
illustrations, schedules, and other data or information 
which are specifically prepared or assembled by or for 
Contractor and submitted by Contractor to ENGINEER 
to illustrate some portion of the Work. 

3 7. Site--Lands or areas indicated in the Contract 
Documents as being furnished by OWNER upon which 
the Work is to be performed, rights-of-way and 
easements for access thereto, and such other lands 
furnished by OWNER which are designated for use of 
Contractor. 

38. Specifications--That part of the Contract 
Documents consisting of written technical descriptions 
of materials, equipment, systems, standards, and 
workmanship as applied to the Work and certain 
administrative details applicable thereto. 

39. Substantial Completion--The time at which 
the Work (or a specified part thereof) has progressed to 
the point where, in the opinion of ENGINEER, the 
Work (or a specified part thereof) is sufficiently 
complete, in accordance with the Contract Documents, 
so that the Work (or a specified part thereof) can be 
utilized for the purposes for which it is intended. The 
terms "substantially complete" and "substantially 
completed" as applied to all or part of the Work refer 
to Substantial Completion thereof. 

40. Supplementary Conditions--That part of the Contract 
Documents which amends or supplements the General 
Conditions. 

41. Total Project Costs--The sum of the Construction Cost, 
allowances for contingencies, the total costs of services of 
ENGINEER or other design professionals and consultants, 
cost of land, rights-of-way, or compensation for damages to 
properties, or OWNER's costs for legal, accounting, 
insurance counseling or auditing services, or interest and 
fmancing charges incurred in connection with the Project, 
or the cost of other services to be provided by others to 
OWNER pursuant to Exhibit B of this Agreement. 

42. Work--The entire completed construction or the 
various separately identifiable parts thereof required to be 
provided under the Contract Documents with respect to this 
Project. Work includes and is the result of performing or 
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furnishing labor, services, and documentation necessary to 
produce such construction and furnishing, installing, and 
incorporating all materials and all equipment into such 
construction, all as required by the Contract Documents. 

43. Work Change Directive--A written directive 
to Contractor issued on or after the Effective Date of 
the Construction Agreement and signed by OWNER 
upon recommendation of the ENGINEER, ordering an 
addition, deletion, or revision in the Work, or 
responding to differing or unforeseen subsurface or 
physical conditions under which the Work is to be 
performed or to emergencies. A Work Change 
Directive will not change the Contract Price or the 
Contract Times but is evidence that the parties expect 
that the change directed or documented by a Work 
Change Directive will be incorporated in a 
subsequently issued Change Order following 
negotiations by the parties as to its effect, if any, on the 
Contract Price or Contract Times. 

44. Written Amendment--A written amendment of 
the Contract Documents signed by OWNER and 
Contractor on or after the Effective Date of the 
Construction Agreement and normally dealing with the 
non-engineering or non-technical rather than strictly 
construction-related aspects of the Contract 
Documents. 

ARTICLE 8 
PROVISIONS 

EXHIBITS AND SPECIAL 

8.01 Exhibits Included 

A. Exhibit A, "ENGINEER's Services" consisting of 
15 pages. 

B. Exhibit B, "OWNER's Responsibilities," 
consisting of 3 pages. 

C. Exhibit C, "Payments to Engineer for Services and 
Reimbursable Expenses," consisting of 1 page. 

D. Ex..'Hbit D, "Daties, ReSfJOesibilities aed 
Limitatioes of Al:lthority of R~sideet Projeet 
R~preseetative," eoesistieg of 4 pages. 

E. Exhibit E, "Notice of Acceptability of Work," 
consisting of 2 pages. 

F. Exhibit F, "Constmetioe Cost Limit," eoesisting of 
+-page, 

G. Exhibit G, "Insurance," consisting of 1 page. 

H. Exhibit H, "Special Provisions," consisting of 3 
pages. 

8.02 Total Agreement 

A. This Agreement (consisting of pages 1 to 12 
inclusive, together with the Exhibits identified above) 
constitutes the entire agreement between OWNER and 
ENGINEER and supersedes all prior written or oral 
understandings. This Agreement may only be amended, 
supplemented, modified, or canceled by a duly executed 
written instrument. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of which is 
indicated on page 1. 

OWNER: CITY OF KILLEEN 

By: Dr. Lillian Anne Farris 

Title: Interim City Manager 

Date Signed: _____________ _ 

Address for giving notices: 

P.O. Box 1329 

Killeen TX 76540-1329 

Designated Representative (paragraph 6.02.A): 

David Olson P.E. 

Title.:...: -""'D""'ir""'e""c""to"'"r-"o'""-f-"'T-"rans=~PO""rta'""""'t""io'""n'---------

Phone Number: 254-616-3180 

Facsimile Number:,___,2=5_,_4-_,6"'"1"""6--"3_..1=82=--------

E-Mail Address: dolson@killeentexas.gov 

ENGINEER: MITCHELL & ASSOCIATES, INC 

By: ~E.,R.P.L.S. 
Title: Vice President 

Date Signed: &'-;::?Y? 

Address for giving notices: 

102 N. College 

P.O. Box 1088 

Killeen Texas 76541 

Designated Representative (paragraph 6.02.A): 

Ben Wilson EIT 

Title: Project Manager 

Phone Number: 254-634-5541 

Facsimile Number:,___,2=5'-'4'-'-6""3'-'4'-'-2=1~4'"""1 _____ _ 

E-Mail Address: bwilson@rnitchellinc.net 
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ENGINEER's Services 

This is EXHffiiT A, consisting of 9 pages, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated ----

Initial: 
OWNER ____ _ 
ENGINEER AAf:' 

Article 1 of the Agreement is amended and supplemented to include the following agreement of the parties. 
ENGINEER shall provide Basic and Additional Services as set forth below. 

PART 1 --BASIC SERVICES 

Al.Ol Study and Report Phase -NOT APPLICABLE 

A. ENGll'lEER shall: 

1. CoBStllt vlith O'NNER to define and olarify OWNER's reqttiremeats for the Projeot and a-vailable da-ta. 

2. i\d>rise 0'N1'1ER as to the aeoessity of OWNER's providing da-ta or servioes of the t)'fleS desoribed in 
Ex.lllbit B villioh are aot part ofENG.ll'lEER's Ba-sio 8ervioes, a-ad assist 0\ll}lER in obtaining 8\iOR da-ta 
and servioes. 

3. Identify, ooBStllt 'mth, a-ad analy'i'ie reqttiremeats ofgovermneatal a-uthorities haviflgjwisdiotioa to frfJprove 
the portioas of the Projeot designed or speoified by ENG.ll'JEER, ineluding but aot linlited to fllitigating 
measures identified in the eavirofllH:efltal assessment. 

4. Identify a-ad evalua-te alterna-te solutioas available to OVll'lER and, after ooasulta-tioa 
vlith OV/NER, reoommead to 0'N1>1ER those solutions whioh in ENGINEER's judgment meet 
0'}/}JER's reqttiremeflts for the Projeot. 

5. Prepare a report (the "Report") vihioh vlill, as appropria-te, ooflta-in sohema-tio layouts, sl<etohes aad 
ooaoeptual desiga oriteria vlith appropriate eKhibits to indioate the agreed to requirements, oonsidera-tions 
mvelved, and those alternate solutioas available to OWNER whioh ENG.ll'JEER reoommeads. This 
Report vlill be aooompanied by ENG.ll'JEER's opinioa of Total Projeot Costs for eaoh solutioa vihioh is so 
reoommeaded for the Projeot ',vith eaoh oompoaent separa-tely itemi2ied, inoluding the follmviflg, whioh 
vlill be separa-tely itemi2ied: opiflioa of probable Construotioa Cost, allmvanoes for oontingeooies and for 
the estimated total oosts of desiga, professional, and rela-ted servioes provided by ENGll'lEER a-ad, oa the 
ba-sis of iflformatioa furnished by O',li}JER, allovranoes for other items and servioes inoluded Vlithin the 
defmitioa of Total Projeot Costs. 

6. Perform or provide the follovf..ng additioaal 8rudy a-ad Report Phase tasks or deliverables: 

7. fwnish re:view oopies of the Report to O'NNER vlithia days of a-uthoriz;atioa to begin 
servioes and reviev>' it with O'.'li}1ER. 

8. Revise the Report in respoase to OWNER's and other parties' oommeats, a-s appropria-te, and furnish 
__ final oopies of the re•1ised Report to the 0\li}1ER Viithin days after oompletioa of revievliflg it 
with OWNER. 

B. ENG.ll'JEER's servioes ooder the Study and Report Phase vlill be ooasidered oomplete oa the date whea the 
fmaloopies of the revised Report have beea delivered to 0'.¥1'1ER. 
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A1.02 Preliminary Design Phase 
1. Consult with OWNER to defme and clarify OWNER's requirements for the Project and available data. 

2. Advise OWNER as to the necessity of OWNER's providing data or services of the types described in 
Exhibit B which are not part of ENGINEER's Basic Services, and assist OWNER in obtaining such data 
and services. 

3. Identify, consult with, and analyze requirements of governmental authorities having jurisdiction to approve 
the portions of the Project designed or specified by ENGINEER 

4. Provide the necessary research and field surveys to accurately locate the existing Right of Way, and 
perform topographic and utility mapping adequate for performance of schematic design for the project. 
Utility mapping will be based upon information obtained from utility owners. 

5. Work collaboratively with the Owner to Identify and evaluate alternate solutions available to OWNER 
and, after consultation with OWNER, recommend to OWNER those solutions which in ENGINEER's 
judgment meet OWNER's requirements for the Project, as described below: 

a. Provide preliminary design of Rosewood Drive based on the Owner's preliminary alignment 
as shown in the attached Exhibit H. 

b. Provide preliminary hydraulic and hydrologic (H & H) design I revised FEMA model as 
shown in Item 9 below. 

c. Provide preliminary bridge layout based on the H & H design. 

6. Upon approval of the schematic concept collaboratively developed and prior to completion of the 
Preliminary Design Phase the Engineer shall be authorized to begin Final Design of the Project. 

7. Complete topographic and utility mapping surveys adequate to complete fmal design of the project. 

8. Based on the information contained in the Preliminary Design Phase documents, submit a revised opinion 
of probable Construction Cost and any adjustments to Total Project Costs known to ENGINEER. 

9. Perform or provide the following additional Preliminary Design Phase tasks or deliverables: 

Hvdrologv and Hvdraulics Studv: 

A. Hydrology and Hydraulic Studies Report 

1. Data Collection 

a. ENGINEER will verify that the FEMA Effective Model and work maps, obtained in 
2013, have not been updated and are appropriate for final design. If updated data is 
available ENGINEER will obtain from FEMA. FEMA usually takes 2 to 6 weeks to 
supply the models and work maps. 

b. We anticipate some field surveys will be necessary for determination of the impacts to 
the existing floodplain. 

c. A site visit will be made to verify I determine hydrologic and hydraulic conditions and 
parameters to allow for updating the hydraulic parameters of the effective model. 

d. OWNER specific requirements will be coordinated. 

e. ENGINEER will provide record drawings, based on as-built information provided by the 
Contractor, of the completed project certified by a Registered Professional Engineer for 
use in LOMR submittals. 

f. OWNER will provide Compaction Certification of all fill placed in the FEMA Effective 
floodplain. This certification must show the fill was compacted to a minimum of95% 
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Standard Proctor Dry Density. 

2. Hydrologic Analyses 

a. Analyses will use the effective hydrologic models obtained from FEMA. 

b. Determine ultimate land use conditions in the watershed by obtaining zoning and land 
use plans from the OWNER. If zoning or land use maps are unavailable, we will 
conduct one meeting with the OWNER planning department to document and prepare 
ultimate land use assumptions for the watersheds. 

c. Update the effective model curve numbers and impervious cover percentages based on 
ultimate land use assumptions. 

d. Develop the ultimate conditions hydrologic model for describing the expected storm 
run- off through the study limits. 

e. Proposed bridge design will be based on the ultimate land use floodplain elevation 
plus OWNER required freeboard. 

f. Approved hydrology completed in previous FEMA models will be used 
without alteration for any existing land use model comparisons. 

3. Corrective Effective Model 

a. Run effective floodplain and floodway models on in-house computer to duplicate 
results published in the FIS. 

b. Evaluate the model for errors within the project limits. These errors will be corrected 
if possible and the resulting corrected effective floodplain and flood way models will be 
compared to the FIS to insure the project models tie into the effective models. 

c. Add sections to FEMA model to adequately describe the existing topography of the 
study area including new sections that will be needed to evaluate the impact of a 
new bridge. 

d. Based on the above data, validate the corrective effective models and include: water 
Surface Profile Plots; Cross Section Plots; Floodplain Delineation; HEC-RAS Computer 
Models for the existing and ultimate land use assumptions. 

4. Proposed Condition Hydraulic Analyses 

a. Modify the corrective effective model to include proposed changes to cross-sections and 
the proposed bridge to develop a proposed hydraulic model of the revised conditions 
through the site. 

b. Develop a proposed condition analysis and compare the results to the ex1stmg 
condition and ultimate condition flood levels and velocities to determine if there are 
any increases in 1 00-year flood levels or erosive velocities. 

c. Where 1 00-year flood levels increase or where erosive conditions ex1stmg 
coordinate with the OWNER and community to determine if these conditions are 
acceptable. 

d. Based on the above data complete: Water Surface Profile Plots; Cross Section Plots; 
Floodplain Delineation; Computer printouts of hydraulic models for the existing land 
use and ultimate land use conditions. 

e. Based on the results of preliminary bridge design, ENGINEER will develop proposed 
channel modifications to meet the goals for floodplain reclamation and/or reshaping. 
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Since it is possible to develop many designs that accomplish the same purpose we 
have included developing one design in the proposal. 

5. Hydrology and Hydraulic Studies Final Report 

ENGINEER will develop proposed channel modifications to meet the goals for floodplain 
reclamation and/or reshaping. Since it is possible to develop many designs that accomplish 
the same purpose we have included developing one design in the proposal. (It is understood 
that the ENGINEER will NOT prepare a submittal request to FEMA in support of a 
Conditional Letter of Map Revision (CLOMR) for approval of the design, but will be the 
responsibility of the City). 

a. Revised Proposed Condition Hydraulic Analyses 

1. Modify the proposed conditions hydraulic model to include proposed changes to 
cross-sections within the study area to achieve floodplain reclamation or reshaping 
goals developed earlier. 

2. Develop a revised proposed condition analysis and compare the results to the 
existing condition and ultimate condition flood levels and velocities to determine 
if there are any increases in 100-year flood levels or erosive velocities. 

3. Where 100-year flood levels increase or where erosive conditions exist 
coordinate with the CITY and community to determine if these conditions re 
acceptable. 

4. Based on the above data complete: Water Surface Profile Plots; Cross 
Section Plots; Floodplain Delineation; Computer printouts of hydraulic 
models for the existing land use and ultimate land use conditions. 

b. Report Preparation 

1. Prepare three (3) copies of the report explaining the methodologies and results of 
the study and containing appropriate charts, graphs, plots, exhibits and printouts 
to describe the study. 

c. Coordination 

1. Provide necessary coordination with the OWNER to provide technical 
information in support of the report. Individual notification of impacted 
property owners is beyond the scope of the basic services. OWNER will 
coordinate and handle any CLOMR I LOMR revisions with FEMA and pay 
submittal and review costs directly. 

Geotechnical Investigations 

A. Select the specific boring locations and provide to OWNER to mark locations. ENGINEER 
will then locate underground utilities using the Texas811 system. 

B. Subcontract with a geotechnical engineering firm to investigate the subsurface soil, rock and 
groundwater conditions along the proposed alignment by drilling test borings utilizing truck­
mounted drilling equipment. It is anticipated that the subcontractor will drill a total of 3 borings to 
a depth of 50 feet for the bridge, and drill 4 additional borings of up to 15 feet along the 
roadway. 

The subcontractor will complete the test borings utilizing air-rotary drilling methods due to 
subsurface lithologies anticipated to exist along the proposed alignment (Walnut Formation). 
During the test boring drilling operations, soil and rock samples will be obtained at 2-foot 
intervals to a depth of approximately 10-feet, and at approximately 5-foot intervals thereafter, or 
until competent limestone rock materials are encountered. Competent limestone samples will be 
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recovered utilizing rock-coring drilling methods. Texas Cone Penetration (TCP) tests will be 
performed at approximately 5-foot intervals within the test borings drilled for the proposed 
bridge crossing Trimmier Creek, in accordance with TxDOT Item 132-E. 

The subcontractor will also measure the in-place strength properties of the subgrade soils by 
performing Dynamic Cone Penetrometer (DCP) tests at two (2) selected boring locations within 
the proposed roadway extension aligmnent. Additionally, a bulk sample of the subgrade soil 
from two (2) boring locations will be obtained in order to perform moisture/density and 
California Bearing Ratio (CBR) testing in the laboratory, as well as lime series curves and 
sulfate determinations. 

Laboratory Testing Services- The laboratory-testing program may consist of the following: 

• Visual soil classification (ASTM D2487) (all samples) 
• Water content (ASTM D2216) (all samples) 
• Atterberg limits (ASTM D4318) (3 per 15-foot test boring, 5 per 50-foot test boring) 
• Percent finer than #200 sieve test (ASTM Dll40) (3 per 15-foot test boring, 5 per 50-

foot test boring) 
• Unconfmed compressive strength tests of cohesive soil (ASTM D2166) (as rock-core 

sample quality allows) 
• Unconfmed compressive strength tests of intact rock core specimens (ASTM D7012) (as 

rock-core sample quality allows) 
• Laboratory California bearing ratio test (CBR) (ASTM Dl883) (2 bulk samples) 
• Standard Proctor test (ASTM D698) (2 bulk samples) 
• Lime series test (TxDOT Method 121-E) (2 bulk samples) 
• Sulfate content determination test (TxDOT Method 620-J) (2 bulk samples) 
• pH test (EPA Methods 9045D) (2 bulk samples) 

The phases of the laboratory-testing program will be performed in general accordance with 
applicable ASTM Specifications and will be performed at ambient room temperature and 
atmospheric pressure. All field and laboratory test results will be included on the boring logs or 
in the completed geotechnical engineering report. 

Geotechnical Engineering Services - In addition to the field and laboratory testing, a 
geotechnical engineering report will be prepared and reviewed by a Professional Engineer 
licensed in the State of Texas. The geotechnical report will include the following: 

• Subsurface soil, rock, and groundwater conditions encountered at the test boring 
locations 

• A discussion oflocal geology based on a review of the Geologic Atlas of Texas 
• DCP results and in-place CBR values 
• Analytical test results 
• Compressive strength of in-tact rock core specimens 
• Rock Quality Designation (RQD) and rock competency of in-tact rock core specimens 
• Existing pavement constituent thicknesses for the paved section of Rosewood Drive 
• Pavement design recommendations for the proposed Rosewood Drive Extension 
• Roadway embankment recommendations 
• Drilled pier foundation and site preparation recommendations for the proposed bridge 

structure 
• Subgrade compaction and stabilization recommendations 
• Fill materials, utility trench backfill placement, and compaction recommendations 
• General excavation considerations 
• General discussion of expected construction related issues 
• Boring location plan 
• Logs of Boring with soil key for symbols used 
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Environmental Evaluation 

The scope outlined below assumes that there is no major opposition in the permitting process 
and that there are no unusual permitting problems. If oppo~ition develops or permitting 
problems occur, the scope and fee limit will be revised and submitted to OWNER for approval. 
The scope of work does not include studies, reports, permit applications, etc. for electrical 
power line or other utility easements. 

A. Site Visit 

1. Prior to making a field visit, ENGINEER will obtain information for the vicinity such as 
soils maps, National Wetland Inventory maps, topographic maps, floodplain maps, and 
other readily available, pertinent data. This information will be evaluated to guide the field 
survey described below. ENGINEER's scientists will conduct a pedestrian survey of the 
proposed area of work associated with the Rosewood Bridge at Trimmier Creek to identify 
environmental issues and document baseline conditions, including delineation of wetlands 
and identification of waters of the U.S. 

B. Section 404 Permitting 

1. Waters of the U. S. are regulated by the USACE and require a permit for activities 
conducted within the jurisdictional boundaries. The presence of jurisdictional waters such 
as ephemeral, intermittent, or perennial streams; wetlands; or other open waters will be 
documented and mapped. ENGINEER will prepare a technical memorandum that will 
include a description of field observations described above; an opinion of whether or not 
jurisdictional waters are present, and if so, the type(s) of waters; an estimate of the area of 
impact to waters of the U.S.; and a discussion of potential USACE 404 permit options. If a 
Letter of Map Revision (LOMR) or Conditional Letter of Map Revision (CLOMR) is 
necessitated by FEMA then coordination with U.S. Fish and Wildlife Services (USFWS) is 
required. 

C. Threatened and Endangered Species 

1. Threatened and Endangered Species. Conduct reconnaissance-level field surveys within 
the area of the proposed pipeline corridor to identify potential habitat and document any 
threatened or endangered (T &E) species encountered. Emphasis will be on federally listed 
species, but the Texas Parks and Wildlife Department T&E species database will be 
reviewed and documented. The results of the T &E species review will be documented in a 
site visit memorandum. 

D. Texas Antiquities Code Compliance 

1. The Antiquities Code ofTexas was passed in 1969.1t requires that the Texas Historical 
Commission staff review any action that has the potential to disturb historic and 
archeological sites on public land. 

2. Additional actions that need review under the Antiquities Code of Texas include any 
construction program that takes place on land owned or controlled by a state agency or a 
state political subdivision, such as a city or a county. 

3. Projects that require review include: 

a. Reservoirs constructed by river authorities and water districts; 

b. Construction of recreational parks or the expansion of existing facilitates by 
city governments; 

c. Energy exploration by private companies on public land; and 

d. Construction by a city or county government that exceeds 5 acres or 5,000 cubic yards, 

Page 6 of 15 Pages 
(Exhibit A- ENGINEER's Services) 



whichever comes first. If the activity occurs inside a designated historic district or affects 
a recorded archeological site, it needs to be reviewed, regardless of project size. 

4. If there is a requirement for a Section 404 permit, compliance with the conditions of the 
National Historic Preservation Act is required. No activity which may affect historic 
properties listed or eligible for listing in the National Register of Historic Places can be 
authorized until the USACE District Engineer has complied with the provisions of33 CFR 
part 325, Appendix C. 

5. ENGINEER will provide coordination with Texas Historic Commission (THC) to 
determine if additional site investigation is required. Subsequent activities, 
potentially including shovel test and/or backhoe trenching, may require the services 
of a qualified archeologist, as an additional service. 

E. Texas Parks and Wildlife- Aquatic Resource Relocation Plans 

1. ENGINEER will provide coordination with Texas Parks and Wildlife and provide a 
relocation plan for fish in the Trimmier Creek that could be impacted by the 
construction. Implementation of the plan and relocation of fish will be conducted by 
the City of Killeen. The plan will cover the following items: 
• Exact location. 
• Purpose of the activity. 
• Notification in advance to develop plan. 
• Method of collecting and moving the aquatic life. 
• Types and sizes of containers to be used. 
• Transportation methods and destination. 
• Documentation and disposal of dead and non-native fishes. 
• The best management practices (BMPs). 
• Estimation of the time expected to complete the fish and mussel removal 

operation. 
• Identify any state or federally threatened or endangered species that may occur. 
• Identify all freshwater mussels that may become stranded due to the operation. 

Explain what methods will be used to protect the mussels. 

10. Furnish the Preliminary Design Phase documents to and review them with OWNER. 

11. Submit to OWNER one final copy of the Preliminary Design Phase documents (Schematic, H & H, 
Preliminary Bridge Layout, and Geotechnical Only; Environmental tasks are excluded from this date as 
coordination efforts can last several months) and revised opinion of probable Construction Cost within 
150 (one-hundred, fifty) days after authorization to proceed with this project. 

B. ENGINEER's services under the Preliminary Design Phase will be considered complete on the date when fmal 
copies of the Preliminary Design Phase documents have been delivered to OWNER. 

Al.03 Final Design Phase 

A. After authorization by the Owner to begin Final Design and in keeping with the Preliminary Design Phase 
documents and revised opinion of probable Construction Cost as determined in the Preliminary Design Phase, 
but subject to any OWNER-directed modifications or changes in the scope, extent, character, or design 
requirements of or for the Project, and upon written authorization from OWNER, ENGINEER shall: 

1. On the basis of the above acceptance, direction, and authorization, prepare fmal Drawings indicating the 
scope, extent, and character of the Work to be performed and furnished by Contractor. Specifications will 
be prepared, utilizing TxDOT Standard Specifications for Construction and Maintenance of Highways, 
Streets, and Bridges 2004 Edition for all roadway materials and activities. For other materials and 
activities specifications shall be in general conformance with the City of Killeen Transportation Details 
and Specifications. 
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2. Provide technical criteria, written descriptions, and design data for OWNER's use in filing applications for 
permits from or approvals of governmental authorities having jurisdiction to review or approve the fmal 
design of the Project and assist OWNER in consultations with appropriate authorities. 

3. Advise OWNER of any adjustments to the opinion of probable Construction Cost and any adjustments to 
Total Project Costs known to ENGINEER. 

4. Perform or provide the following additional Final Design Phase tasks or deliverables: 

a. The Engineer will prepare all necessary drawings required to issue a bid set for construction. 
Drawings will be prepared for reproduction on 11 "x 17" plan sheets. 

b. Coordination and Submittals- The Engineer will coordinate all permits with the City of Killeen. 
Submission of the fmal plans to the City of Killeen will include bid specifications (2 copies), 
opinion of engineer's opinion of probable cost,; and, if applicable, a coordination letter and 
registration number assigned with the Texas Department of Licensing and Regulation (TDLR) 
for ADA compliance. 

c. The general conditions for the bid documents will be the City of Killeen Standard General 
Conditions for Construction Contracts. 

5. Prepare and furnish Bidding Documents for review by Owner, its legal counsel, and other advisors, 
and assist Owner in the preparation of other related documents within 150 (One-Hundred, fifty) 
calendar days of authorization to proceed with this project, and review them with Owner. Within 15 
days of receipt, Owner shall submit to Engineer any comments and, subject to the provisions of 
Paragraph 6.01.G, instructions for revisions. 

6. Revise the Bidding Documents in accordance with comments and instructions from the Owner, as 
appropriate, and submit 3 fmal copies of the Bidding Documents, a revised opinion of probable 
Construction Cost, and any other deliverables to Owner within 30 calendar days after receipt of 

Owner's comments and instructions. 

B. In the event that the Work designed or specified by ENGINEER is to be performed or furnished under more 
than one prime contract, or if ENGINEER's services are to be separately sequenced with the work of one or 
more prime Contractors (such as in the case of fast-tracking), OWNER and ENGINEER shall, prior to 
commencement of the Final Design Phase, develop a schedule for performance of ENGINEER's services 
during the Final Design, Bidding or Negotiating, Construction, and Post-Construction Phases in order to 
sequence and coordinate properly such services as are applicable to the work under such separate prime 
contracts. This schedule is to be prepared and included in or become an amendment to Exhibit A whether or 
not the work under such contracts is to proceed concurrently. 

C. The number of prime contracts for Work designed or specified by ENGINEER upon which the ENGINEER's 
compensation has been established under this Agreement is TWO. 

D. ENGINEER's services under the Final Design Phase will be considered complete on the date when the 
submittals required by paragraph A1.03.A.6 have been delivered to OWNER. 

A1.04 Bidding or Negotiating Phase 

A After acceptance by OWNER of the Bidding Documents and the most recent opinion of probable Construction 
Cost as determined in the Final Design Phase, and upon written authorization by OWNER to proceed, 
ENGINEER shall: 

1. Assist OWNER in advertising for and obtaining bids or negotiating proposals for the Work and, where 
applicable, maintain a record of prospective bidders to whom Bidding Documents have been issued, attend 
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pre-Bid conferences, if any, and receive and process Contractor deposits or charges for the Bidding 
Documents. 

2. Issue Addenda as appropriate to clarify, correct, or change the Bidding Documents. Addenda will require 
submission, review, and approval by the City of Killeen and TxDOT (approval from TxDOT only if the 
project obtains TxDOT funding). 

3. Consult with OWNER as to the acceptability of subcontractors, suppliers, and other individuals and 
entities proposed by Contractor for those portions of the Work as to which such acceptability is required 
by the Bidding Documents. 

4. Perform or provide the following additional Bidding or Negotiating Phase tasks or deliverables: 
a. The ENGINEER will provide technical interpretation of the contract bid documents and will prepare 

proposed responses to all bidders' questions and requests, in the form of addenda. 
b. When substitution prior to award of contracts is allowed in the contract documents, the ENGINEER 

will advise the OWNER as to the acceptability of alternate materials and equipment proposed by 
bidders. 

c. Incorporate all addenda into the contract documents and issue conformed sets. 
ASSUMPTIONS 
a. The project will be bid only once and awarded to one contractor. 
b. OWNER will perform all bid phase services not specifically listed above, including advertising, pre­

bid meeting, bid opening, conformed construction documents, and bid award. 

5. Attend the Bid opening, prepare Bid tabulation sheets, and assist OWNER in evaluating Bids or proposals 
and in assembling and awarding contracts for the Work. 

B. The Bidding or Negotiating Phase will be considered complete upon commencement of the Construction Phase 
or upon cessation of negotiations with prospective Contractors. 

Al.05 Constroction Phase 

A. Upon successful completion of the Bidding and Negotiating Phase, it is intended that the ENGINEER'S 
services are to be complete as it relates to Section 6.03 Design without Construction Phase Services. 
However, the OWNER will engage the ENGINEER for the following items to help owner in performing the 
Construction Phase: 

1. General Adminislralien ef C£Jnstrucli£Jn Gmtract. Cornrult vlith OWl'IER ana aet as O'Nl'IER's 
represeetative as provided in the GeeeFal Conditions. The extent aea limitations of the ffilties, 
responsibilities ae6 amhority ofENGil'IEER as assignee ie said Geeerel Conditions shall eot be modified, 
exeept as ENGINEER may otherwise agree ie vlritieg. All of OWl'IER's instmetions to Coe!i'aetor will 
be isSilea throegh ENGil'IEER, vlho shall have amhority to aet oa behalf of O'Nl'IER ie dealings vlith 
Coae-aetor to the extent pro•riaea in this Agreement aea said Geeerel Coaaitions exeept as othervlise 
provided in vlriting. 

2. Resident Pre:iect Representative (RPR). 

3. Selecting Independent Testing Lahm"8tmy. t'\ssist OV/l'IER in the seleetioe of an inaepeeaeet testing 
labomtory to perform the serv-iees iaeetifiea in paregraph B2.0 1.0. 

4. Pre-Constroction Conference. Participate in a Pre-Construction Conference prior to commencement of 
Work at the Site. 

5. Baselines and Benchmarks. t'\s appropriate, establish baselines ana beeehmarks for loeating the Work 
whleh in ENGINEER's jl:ldgmeet are eeeessary to enable Coae-aetor to proeeea. 
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6. Visits to Site and Observation of Construction. In connection with observations of Contractor's work in 
progress while it is in progress: 
a. Make visits to the Site at intervals appropriate to the various stages of construction, as ENGINEER 
deems necessary, in order to observe as an experienced and qualified design professional the progress of 
the Work. Such visits and observations by ENGINEER are not intended to be exhaustive or to extend to 
every aspect of Contractor's work in progress or to involve detailed inspections of Contractor's work in 
progress beyond the responsibilities specifically assigned to ENGINEER in this Agreement and the 
Contract Documents, but rather are to be limited to general observation of the Work in order to assist in 
preparing the As-Built Documents. It is the intent of this contract that the OWNER will provide 
Construction Management and will engage the Engineer only when needed to answer RFI' s and review 
submittals that require the expertise of the ENGINEER. 

b. The purpose of ENGINEER's visits to the Site, will be to enable ENGINEER to better carry out the 
duties and responsibilities assigned to and undertaken by ENGINEER during the Construction Phase. 
ENGINEER shall not, during such visits or as a result of such observations of Contractor's work in 
progress, supervise, direct, or have control over Contractor's work, nor shall ENGINEER have authority 
over or responsibility for the means, methods, techniques, sequences, or procedures of construction 
selected by Contractor, for safety precautions and programs incident to Contractor's work, or for any 
failure of Contractor to comply with Laws and Regulations applicable to Contractor's furnishing and 
performing the Work. Accordingly, ENGINEER neither guarantees the performance of any Contractor 
nor assumes responsibility for any Contractor's failure to furnish and perform its work in accordance with 
the Contract Documents. 

7. Defoeti;'C W+»"k. Recommesa to OWNER that Coatractor's •,york be aisapproyea ana rejected vihile it is 
in progress if, oa the basis of SHch observations, ENGil>IEER belie•res that SHch work will aot proaHce a 
completed Preject that conforms geaerally to the Coatract DocWReBts or that it •.vill prejHaice the integrity 
of the aesiga coacept of the coHl:)3letea Preject as a fuBetioniBg whole as indicated in the Coatract 
Docl:lllleBts. 

8. CJerifieatiens and lnteFpFCtatiens; Field 0Fders. lsSHe aecessary clarifications ana interpretations of the 
Coatract Docl:lmeBts as appropriate to the orderly COHl:J3letioa of Coatractor's v10rk. SHch clarifications 
ana interpretations 'NiH be consistent ·.vith the inteBt of ana reasooably inferable from the Coatract 
DocHHl:eBts. ENGINEER may isSHe Fiela Orders aHthorizing miser variations from the reEtHiremeBts of 
the Contract DocHHl:ents. 

9. Change Ol'riers and W1'JFk Change DiFCcti;•es. R-ecommesa ChaRge Orders ana Work ChaRge Directives 
to OWNER, as appropriate, and prepare ChaRge Orders ana Werle Change Directives as reEtHirea. 

10. Shep Dnnl'ings and Samples. R-e>liew ana ap)3rO'•'e or take other a)3)3f0)3riate actioa in reS)3eCt to Sho)3 
Drawffigs and SaHl:]3les ana other data which Coatractor is reEtHirea to SHbmit, bHt only fur conformance 
with the infurmation gives in tho Coatract Docl:lments ana coHl:)3atibility with the aesiga coacept of the 
com)3letea Prejeet as a furl:ctiomng whole as indicated in the Coat:Fact DoeHHl:eBts. SHch re•riews ana 
apf!revals or other aetioa will BOt exteaa to means, methods, teehiliqHes, seqHenees or )3rocedHres of 
construction or to safety preeaHtions ana )3rograms incident thereto. ENGil>IEER has an obligatioa to 
meet any Coatractor's SHbmittal sche(Me that has earlier beea acceptable to ENGINEER. 

11. Suhstithltes and "eF eqhlal." EvalHate and aetermiRe the acce)3tability ofSHbstitHte or "or eqwl" materials 
and eqHi)3meat )3F0)30sea by Coatractor, bHt SHbject to the f!FOVisions of flaragFaflh A2.02.A.2 of this 
Exhibit A. 

12. lnspectiens and Tests. ReqHire SHch S)3ecial ins)3ections or tests of Contractor's work as aeemea 
reasonably aecessary, ana receive ana review all certificates of iaS)3ections, tests, and a)3)3ro•,,als reqHirea 
by Laws ana R-egHlations or the Coat:Fact DocHmeBts. H>lGil>IEER's review ofSHch certifieates •.vill be fur 
the )3HF)30Se of aeterminiag that the reSHlts certifies indicate COHl:)3lianee with tho Coatraet DocWBeBts ana 
vlill not constirute an iadependeat e•,raffiatioa that the content or )3rocedHres of SHch ins)3ections, tests, or 
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approvals comply with the requiremeHts of the Coatract Docl:lffieHts. ENGINEER shall be eH!itlea to rely 
on the results of such tests. 

13. Disagreements between OWNER and Contractor. Render formal written decisions on claims of OWNER 
and Contractor relating to the acceptability of Contractor's work or the interpretation of the requirements 
of the Contract Documents pertaining to the execution and progress of Contractor's work when brought to 
the Engineer by OWNER for such purpose. In rendering such decisions, ENGINEER shall be fair and not 
show partiality to OWNER or Contractor and shall not be liable in connection with any decision rendered 
in good faith in such capacity. 

14. Applicatiai'ISferPayment. Based OH E}.~GINEER's observations as aH eKperieooea aaa qualified design: 
professioaal and oa review of Applications for PaymeHt and accompaayffig Siipportffig aoc\HlleHtatioa: 

a. DetenniH:e the amol:lflts that ENGINEER recoll1fHeHds Coatractor be paid. Sj,wh recoffimeflaations of 
paymeHt vlill be in ·.vritffig and vlill constitl:lte E}.~GINEER's represeHtatioa to QW}.ffiR, based oa Siich 
observations aad review, that, to the best of ENGil'ffiER's kao•Nleclge, information and belief, 
CoHtractor' s 'Nerk has progressed to the poiHt illdicatea, the quality of SiiCh werk is geaerally in 
accordance vlith the Coatract Docl:lffieats (slibject to aa evaffiatioa of the Work as a fuactiolling vihole 
prior to or HflOH S~:~bstantial Completioa, to the res~:~lts of aay s~:~bsequeHt tests called for ill the Coatract 
DocmneHts aad to any other qualifications stated in the recoll1fHeHdatioe), and the ceaffitiens precedeHt to 
CoHtracter's beiHg eHtitlea to Siich paymeHt appear to have beea fulfilled ill so far as it is ENGINEER's 
responsibility to observe Coatracter's work. Ia the case of l:lflit price werk, @lGINEER's 
recommeOOations of paymeHt vlill incffide final detennin:ations of quantities and classifications of 
Contractor's werk (slibject to aay Siibseq~:~eHt adjustmeHts allov,red by the CoHtract DecmneHts). The 
responsibilities of~Gil'ffiER coatainea in paragraph Al.05.A.8.a are eKpressly Siibject to the limitations 
set forth ill paragraph Al.05.A.8.b aad other eKpress or geaeral limitations iH this A:greemeHt aaa 
elsewhere. 

b. By recoll1fHeading aay pa;meHt, E}.~Gil'ffiER shall aot thereby be deemed to have represeHtea that 
observations made by @~Gil'ffiER to check the quality or quaatity of Ceatractor' s werk as it is perfurmea 
and furnished have beea exhaustive, eKteaded to every aspect of CeHtracter' s •.verk ill progress, or 
illvelv~d detailed inspections of the Work be~~oo the responsibilities specifically assign:ea to ENGINEER 
ill this 1\:greemeat aad the CoHtract Decmneats. Neither @lGil'ffiER's rev-iew of CeHtractor's work for 
the purposes of recommeooiHg pa;meats aer ~GINEER's recommeadatiea of aay paymeat iHclHdiHg 
final paymeHt vlill im.pese oa ~GINEER responsibility to SH.perv-ise, direct, or coHtrol CoHtracter's ·.verk 
iH progress or for the meaas, methods, techniques, sequeHces, or procedures of eonstructioa or safety 
precat:~tions or programs iHciaeHt thereto, or Contractor's compliaace vlith Lav;s and R-egulations 
applicable to CoHtractor' s furnishing aad perfunning the Work. It vlill also aet im.pose responsibility oa 
ENGINEER to make aay eKamillatioa to ascertaiH how or for what purposes CoHtractor has used the 
moaeys paid ea acceuat of the CoHtract Price, or to determifle that title to aay portiea of the werk iH 
progress, materials, or equipmeHt has passed to O'NNER free and clear of any liens, claims, security 
iHterests, or eool:lffibraaces, or that there may oot be other matters at isSiie betweea O'NNER and 
Coatracter that might affect the ameuHt that should be paid. 

15. Contractor's Completion Documents. 

a. Recei're and reviev1 maiHteHaHce aad eperatiHg instructions, schedules, and guaraHtees. 

b. Recei'•'e beads, certificates, or other evideace of insurance aet previously Sl:lbmitted and required by 
the Coooact Docmneats, certificates of inspectioa, tests ana approwls, Shop Dflf'.vings, Samples aad ether 
data appro'red as prov-ided uader paragraph Al.05.A.10, and the atiDotated record documeHts which are to 
be assembled by CoHtractor in accordaHCe vlith the Coatract DocumeHts to obtain final pa;meHt. The 
eKteHt of Siich ~GINEER' s re'liew vlill be limited as provided in paragraph Al. 05 .A.lO. 

c. @~GINEER shall traasmit these doc\HlleHts to 0\1/l>ffiR. 

Page 11 of 15 Pages 
(Exhibit A- ENGINEER's Services) 



16. Suhstantiel Cempletien. Promptly after aotiee from Colltraetor that Colltraetor eoasiders the entire 1.:Vork 
ready for its intended l:lSe, iR eompany with 0\W.IER and Colltraetor, eoadl:tet an iRS}'leetioa to determine if 
the Work is Substantially Complete. If after eonsideriBg any objeetions of 0\111-lER, ENGJ}IEER 
eoasiders the Work Substantially Cofl'l}'llete, ENGJ}IEER shall deli-ver a eertifieate of Substantial 
Cofl'l}'lletioa to 0\111-IER and Coatraetor. 

17. Additional Tasks. Perform or provide the following additional Construction Phase tasks or deliverables: 
a. The ENGINEER shall prepare record drawings from information submitted by the inspector and/or 

Contractor. 
b. The ENGINEER shall submit a set of sealed conformed Mylar drawings for record storage. 
c. The ENGINEER shall provide an as-built survey of any changes to the riverine environment (for 

use by the OWNER in submitting for a LOMR). As-built information to be provided in Autocad 
and PDF format. 

1 8. Fine! Netice efAceeptahility of the Werk. Conduet a final inspeetioa to detennine if the eompleted Work 
of Colltraetor is aeee}'ltable so that ENGJ}lEER may reeommend, iR v;ritiag, final payment to Colltraetor. 
Aeeompanyiag the reeoffifl'leBdatioa for final paymeat, m-rGJ}lEER shall also provide a aotiee iR the form 
attaehed hereto as Exhibit E (the ''}fotiee of Aeee}'ltability of Work") that the Work is aeee}'ltable (subjeet 
to the proYisioas of paragraph Al.05.A.l4.b) to the best ofm-rGJ}IEER's kaoviledge, iB.formatioa, and 
belief and based oa the extent of the servioes provided by ENGJ}lEER l:Hlder t:llis Agreemeat. 

B. Duration of Construction Phase. The Construction Phase will commence with the execution of the first 
Construction Agreement for the Project or any part thereof and will terminate upon written recommendation by 
OWNER for fmal payment to Contractors. If the Project involves more than one prime contract as indicated in 
paragraph A1.03.C, Construction Phase services may be rendered at different times in respect to the separate 
contracts. 

C. Limitation of Responsibilities. ENGINEER shall not be responsible for the acts or orruss10ns of any 
Contractor, or of any of their subcontractors, suppliers, or of any other individual or entity performing or 
furnishing any of the Work. ENGINEER shall not be responsible for failure of any Contractor to perform or 
furnish the Work in accordance with the Contract Documents. 

Al.06 P-est Censtntctien Phese NOT APPLICABLE 

A. Upon vffittea authomatioa from 0\W.IER, ENGJ}IEER, durillg the Post Constmetioa Phase, shall: 

1. Provide assistaaee in eonneetioa ·.vith the testing and adjusting ofPr~eet eE}Uipmeat or systems. 

2. A-ssist Ovn.IER in training O',W.IER's staff to operate and maiataiR P~eet, equipmeat, and systems. 

3. Assist Ovn.IER iR developiag proeedl:tres for eoatrol of the operation and maiBteBaBOe of, and reeord 
kee}'liag for Pr~eet equipment and systeras. 

4. Together with OWNER, '<<isit the Projeet to observe any appareat defeets iR the Worl<; assist O'NNER in 
eoasultations and diseussions Viith Colltraetor eoaeerniag eorreetioa of any sueh defeets, and make 
reeommeadations as to replaeement or eorreetioa ofDefeetiYe Work, ifpresent. 

5. Perform or proYide the follo•.lfiflg additional Post Coastmetioa Phase tasks or deliYerables: 

6. Ia eompany vfith OW~IER or 0\W.IER's represeatatiYe, pro•fide an ins}'leetioa of the Pr~eet vfithin oae 
month before the ead of the Correetioa Period to asoertaiR whether any portion of the 'Nark is subjeet to 
eorreetioa. 

B. The Post Constmotioa Phase serviees may eoffifl'leaee dHriRg the Coastmetioa Phase and, if aot othervfise 
modified iR this Exhibit l'., vfill terminate at the end of the Correetioa Period. 
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PART 2-- ADDITIONAL SERVICES 

A2.01 Additional Services Requiring OWNER's Authorization in Advance 

A. If authorized in writing by OWNER, ENGINEER shall furnish or obtain from others Additional Services of the 
types listed below. These services will be paid for by 0 WNER as indicated in Article 4 of the Agreement. 

1. Preparation of applications and supporting documents (in addition to those furnished under Basic 
Services) for private or governmental grants, loans or advances in connection with the Project; preparation 
or review of environmental assessments and impact statements; review and evaluation of the effects on the 
design requirements for the Project of any such statements and documents prepared by others; and 
assistance in obtaining approvals of authorities having jurisdiction over the anticipated environmental 
impact of the Project. 

2. Services to make measured drawings of or to investigate existing conditions or facilities, or to verify the 
accuracy of drawings or other information furnished by OWNER. 

3. Services resulting from significant changes in the scope, extent, or character of the portions of the Project 
designed or specified by ENGINEER or its design requirements including, but not limited to, changes in 
size, complexity, OWNER's schedule, character of construction, or method of fmancing; and revising 
previously accepted studies, reports, Drawings, Specifications, or Contract Documents when such 
revisions are required by changes in Laws and Regulations enacted subsequent to the Effective Date of this 
Agreement or are due to any other causes beyond ENGINEER's control. 

4. Services resulting from OWNER's request to evaluate additional alternative solutions beyond that 
identified in the Exhibit H including inclusion of aesthetic treatments (lighting, landscaping, irrigation, 
etc), trail design, water quality features and design. 

5. Services required as a result of OWNER's providing incomplete or incorrect Project information with 
respect to Exhibit B. 

6. Providing renderings or models for OWNER's use. 

7. Undertaking investigations and studies including, but not limited to, detailed consideration of operations, 
maintenance, and overhead expenses; the preparation of feasibility studies, cash flow and economic 
evaluations, rate schedules, and appraisals; assistance in obtaining financing for the Project; evaluating 
processes available for licensing, and assisting OWNER in obtaining process licensing; detailed quantity 
surveys of materials, equipment, and labor; and audits or inventories required in connection with 
construction performed by OWNER. 

8. Furnishing services of ENGINEER's Consultants for other than Basic Services. 

9. Services attributable to more prime construction contracts than specified in paragraph Al.03.C. 

10. Services during out-of-town travel required of ENGINEER other than for visits to the Site or OWNER's 
office. 

11. Preparing for, coordinating with, participating in and responding to structured independent review 
processes, including, but not limited to, construction management, cost estimating, project peer review, 
value engineering, and constructability review requested by OWNER; and performing or furnishing 
services required to revise studies, reports, Drawings, Specifications, or other Bidding Documents as a 
result of such review processes. 

12. Preparing additional Bidding Documents or Contract Documents for alternate bids or prices requested by 
OWNER for the Work or a portion thereof. 
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13. Determining the acceptability of substitute materials and equipment proposed during the Bidding or 
Negotiating Phase when substitution prior to the award of contracts is allowed by the Bidding Documents. 

14. Assistance in connection with Bid protests, rebidding, or renegotiating contracts for construction, 
materials, equipment, or services. 

15. Providing construction surveys and staking to enable Contractor to perform its work other than as required 
under paragraph A1.05.A.5. 

16. Providing Construction Phase services beyond the Contract Times set forth in Exhibit C. 

17. Providing assistance in resolving any Hazardous Environmental Condition in compliance with current 
Laws and Regulations. 

18. Preparing and furnishing to OWNER Record Drawings showing appropriate record information based on 
Project annotated record documents received from Contractor. 

19. Preparation of operation and maintenance manuals. 

20. Preparing to serve or serving as a consultant or witness for OWNER in any litigation, arbitration or other 
dispute resolution process related to the Project. 

21. Providing more extensive services required to enable ENGINEER to issue notices or certifications 
requested by OWNER under paragraph 6.01.G of the Agreement. 

22. Other services performed or furnished by ENGINEER not otherwise provided for in this Agreement. 

23. Arrange for geotechnical sampling and testing for use with the City of Killeen pavement section 
determination methodology, TxDOT FPS-19 pavement design, or AASHTO design methodologies. 

A2.02 Required Additional Services 

A. ENGINEER shall perform or furnish, without requesting or receiving specific advance authorization from 
OWNER, the Additional Services of the types listed below. ENGINEER shall advise OWNER in writing 
promptly after starting any such Additional Services. 

1. Services in connection with Work Change Directives and Change Orders to reflect changes requested by 
OWNER so as to make the compensation commensurate with the extent of the Additional Services 
rendered. 

2. Services in making revisions to Drawings and Specifications occasioned by the acceptance of substitute 
materials or equipment other than "or-equal" items; and services after the award of the Construction 
Agreement in evaluating and determining the acceptability of a substitution which is found to be 
inappropriate for the Project or an excessive number of substitutions. 

3. Services resulting from significant delays, changes, or price increases occurring as a direct or indirect 
result of materials, equipment, or energy shortages. 

4. Additional or extended services during construction made necessary by (1) emergencies or acts of God 
endangering the Work, (2) an occurrence of a Hazardous Environmental Condition, (3) Work damaged by 
fire or other cause during construction, (4) a significant amount of defective, neglected, or delayed work 
by Contractor, (5) acceleration of the progress schedule involving services beyond normal working hours, 
or (6) default by Contractor. 
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5. Services (other than Basic Services during the Post-Construction Phase) in connection with any partial 
utilization of any part of the Work by OWNER prior to Substantial Completion. 

6. Evaluating an unreasonable claim or an excessive number of claims submitted by Contractor or others in 
connection with the Work. 
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OWNER's Responsibilities 

This is EXHffiiT B, consisting of 3 pages, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated 

Initial: 
OWNER ____ _ 
ENGINEER At..£' 

Article 2 of the Agreement is amended and supplemented to include the following agreement of the parties. 

B2.01 In addition to other responsibilities of OWNER as set forth in this Agreement, OWNER shall: 

A. Provide ENGINEER with all criteria and full information as to OWNER's requirements for the Project, 
including design objectives and constraints, space, capacity and performance requirements, flexibility, and 
expandability, and any budgetary limitations; and furnish copies of all design and construction standards which 
OWNER will require to be included in the Drawings and Specifications; and furnish copies of OWNER's standard 
forms, conditions, and related documents for ENGINEER to include in the Bidding Documents, when applicable. 

B. Furnish to ENGINEER any other available information pertinent to the Project including reports and data 
relative to previous designs, or investigation at or adjacent to the Site. 

C. Following ENGINEER's assessment of initially-available Project information and data and upon 
ENGINEER's request, furnish or otherwise make available such additional Project related information and data as 
is reasonably required to enable ENGINEER to complete its Basic and Additional Services. Such additional 
information or data would generally include the following: 

1. Property descriptions. 

2. Zoning, deed, and other land use restrictions. 

3. Property, boundary, easement, right-of-way, and other special surveys or data, including establishing 
relevant reference points. 

4. Explorations and tests of subsurface conditions at or contiguous to the Site, drawings of physical 
conditions in or relating to existing surface or subsurface structures at or contiguous to the Site, or hydrographic 
surveys, with appropriate professional interpretation thereo£ 

5. Environmental assessments, audits, investigations and impact statements, and other relevant environmental 
or cultural studies as to the Project, the Site, and adjacent areas. 

6. Data or consultations as required for the Project but not otherwise identified in the Agreement or the 
Exhibits thereto. 

D. Give prompt written notice to ENGINEER whenever OWNER observes or otherwise becomes aware of a 
Hazardous Environmental Condition or of any other development that affects the scope or time of performance of 
ENGINEER's services, or any defect or nonconformance in ENGINEER's services or in the work of any 
Contractor. 

E. Authorize ENGINEER to provide Additional Services as set forth in Part 2 of Exhibit A of the Agreement as 
required. 

F. Arrange for safe access to and make all provisions for ENGINEER to enter upon public and private property as 
required for ENGINEER to perform services under the Agreement. 
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G. Examine all alternate solutions, studies, reports, sketches, Drawings, Specifications, proposals, and other 
documents presented by ENGINEER (including obtaining advice of an attorney, insurance counselor, and other 
advisors or consultants as OWNER deems appropriate with respect to such examination) and render in writing 
timely decisions pertaining thereto. 

H. Provide reviews, approvals, and permits from all governmental authorities having jurisdiction to approve all 
phases of the Project designed or specified by ENGINEER and such reviews, approvals, and consents from others 
as may be necessary for completion of each phase of the Project. 

I. Provide, as required for the Project: 

1. Accounting, bond and financial advisory, independent cost estimating, and insurance counseling services. 

2. Legal services with regard to issues pertaining to the Project as OWNER requires, Contractor raises, or 
ENGINEER reasonably requests. 

3. Such auditing services as OWNER requires to ascertain how or for what purpose Contractor has used the 
moneys paid. 

4. Placement and payment for advertisement for Bids in appropriate publications. 

J. Advise ENGINEER of the identity and scope of services of any independent consultants employed by 
OWNER to perform or furnish services in regard to the Project, including, but not limited to, cost estimating, 
project peer review, value engineering, and constructability review. 

K. Furnish to ENGINEER data as to OWNER's anticipated costs for services to be provided by others for 
OWNER so that ENGINEER may make the necessary calculations to develop and periodically adjust 
ENGINEER's opinion of Total Project Costs. 

L. If OWNER designates a construction manager or an individual or entity other than, or in addition to, 
ENGINEER to represent OWNER at the Site, defme and set forth as an attachment to this Exhibit B the duties, 
responsibilities, and limitations of authority of such other party and the relation thereof to the duties, 
responsibilities, and authority of ENGINEER. 

M. If more than one prime contract is to be awarded for the Work designed or specified by ENGINEER, designate 
a person or entity to have authority and responsibility for coordinating the activities among the various prime 
Contractors, and defme and set forth the duties, responsibilities, and limitations of authority of such individual 
or entity and the relation thereof to the duties, responsibilities, and authority ofENGINEER as an attachment to 
this Exhibit B that is to be mutually agreed upon and made a part of this Agreement before such services begin. 

N. Attend the pre-bid conference, bid opening, pre-construction conferences, construction progress and other job 
related meetings, and Substantial Completion and fmal payment inspections. 

0. Provide the services of an independent testing laboratory to perform all inspections, tests, and approvals of 
Samples, materials, and equipment required by the Contract Documents, or to evaluate the performance of 
materials, equipment, and facilities of OWNER, prior to their incorporation into the Work with appropriate 
professional interpretation thereof. 

P. Provide inspection or monitoring services by an individual or entity other than ENGINEER (and disclose the 
identity of such individual or entity to ENGINEER) as OWNER determines necessary to verify: 

1. That Contractor is complying with any Laws and Regulations applicable to Contractor's performing and 
furnishing the Work. 
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2. That Contractor is taking all necessary precautions for safety of persons or property and complying with 
any special provisions of the Contract Documents applicable to safety. 

Q. Provide ENGINEER with the fmdings and reports generated by the entities providing services pursuant to 
paragraphs B2.01.0 and P. 

R. Perform or provide the following additional services: 

1. City will provide for and oversee all construction management and inspection. 
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This is EXHIBIT C, consisting of 1 pages, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated ________ , __ _ 

Payments to ENGINEER for Services and Reimbursable Expenses 

Article 4 of the Agreement is amended and 
supplemented to include the following agreement of 
the parties: 

ARTICLE 4-- PAYMENTS TO THE ENGINEER 

C4.01 For Basic Services Having A Determined 
Scope 

A. OWNER shall pay ENGINEER for Basic 
Services set forth in Exhibit A, as follows: 

1. Progress payments in the amount of 
$741,623.00 based on the following assumed 
distribution of compensation: 

Engineering Services 
a. Preliminary Design Phase 
b. Final Design Phase 
c. Bidding Phase 
d. Topographic Surveying 
e. H&H Studies 
f. Environmental Evaluations 
g. Geotechnical Investigation 
h. As-built Survey I FIS & Drainage 

Infrastructure update; as-built 
drawings 

$175,035 
$408,415 

$15,614 
$49,400 
$33,719 
$22,840 
$21,600 
$15,000 

2. ENGINEER may alter the distribution of 
compensation between individual phases noted 
herein to be consistent with services actually 
rendered, but shall not exceed the amount unless 
approved in writing by the OWNER. 

3. The amount includes compensation for 
ENGINEER's services and services of 
ENGINEER's Consultants, if any. Appropriate 
amounts have been incorporated in the account 
for labor, overhead, profit, and Reimbursable 
Expenses. 

4. The portion of the amount billed for 
ENGINEER's services will be based upon 
ENGINEER's estimate of the proportion of the 
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total services actually completed during the 
billing period. 

5. If more prime contracts are awarded for 
Work designed or specified by ENGINEER for 
this Project than identified in Exhibit A, the 
ENGINEER shall be compensated an additional 
amount to be negotiated; however, in no case 
shall the amount of compensation exceed 
eighteen percent (18%) of the Project's estimated 
construction costs for all Basic Services for each 
prime contract added. 

6. The construction period for this project is 3 
calendar months (subject to Paragraph 3.02 
(B)). 

7. Per Exhibit A, Al.03.A.5 delivery of final 
plans and contract documents for this project 
to the City of Killeen will be 360 days 
following authorization to begin work under 
this agreement. 
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This is EXHIBIT D, eoasisting of 4 pages, referred to ia aad 
part of the Agreement between OWNER aad ENGINEER 
far Professional Serviees dated 

ENGINEER 
Duties, Responsibilities, and Limitations of Authority of Resident Proj eet Representative 

Paragraph l.Q 1 C of the .A:greemeat is amended aad Sl:lpplemented to iaell:lde the follovliag agreement of the parties: 

D€i.Q2 Resident Project RepFCSenteti·,•e Nh\ 

A. m-~GINEER shall furnish a Resident Projeot Representative ("RPR"), assistants, aad other field staff to 
assist m-~GINEER ia observing progress aad ql:lality of the Work. The RPR, assistants, aad other field staff l:lflder 
this Exhibit D may provide full time representation or may provide representation to a lesser degree. 

B. Throl:lgh Sl:loh additional observations of Coatraotor's v10rk iB f:Jrogress aad field oheele; of materials aad 
eql:lipmeat by the RPR aad assistants, Ell>~GINEER shall eadea·Yor to provide further proteotioa for OWNER against 
defeats aad defioieaoies ia the Work. Hov;ever, Ell>~GINEER shall aot, ooring sl:leh visits or as a resl:llt of sl:loh 
observations of Coatraotor's •.vork ia progress, SHpervise, direst, or have ooatrol over the Coatraotor's '.Vork aor 
shall m-~Gill>+EER have al:lthority over or responsibility for the means, methods, teolmit}l:les, set}l:leaoes, or prooeoores 
seleeted by Contraetor, for safety preoal:ltioas aad programs iaoideat to the Coatraetor's VlOrk iB progress, for aay 
faill:lre of Coatraotor to oomply ·.vith Laws aad RegHlatioas applioable to Coatraetor's performing aad furnishing the 
Work, or responsibility of eoastrl:lotioa for Coatraotor's failme to furnish aad perform the Work iB aeoordaaoe •.vith 
the Contrast Doel:lffients. Ia addition, the speoifio limitations set forth ia seetioa A.l.Q5 of Exhibit A of the 
Agreement are applieable. 

C. The ooties aad responsibilities of the RPR are limited to those of ENGINEER iB the Agreement with the 
OWNER aad iB the Coatraet Doel:lffieats, aad are further limited aad deseribed as follows: 

l. GenCFal: RPR is ENG~Jl>+EER's agent at the Site, vlill aet as direoted by aad l:lflder the Sl:lpervisioa of 
ENGINEER, aad •.vill eoafer with ENGINEER regarding RPR's aotioas. RPR's dealings ia matters 
pertaiaing to the Coatraotor's •.vork iB progress shall iB general be with m-~GINEER aad Coatraetor, 
keeping OWNER advised as aeeessary. RPR's dealiags with sl:lbooatraotors shall oaly be throl:lgh or 
with the full kaowledge aad approval of Coatraetor. RPR shall generally eomml:laieate with 0\l/NER 
vlith the kaov;ledge of aad Hader the direotioa of ENGINEER. 

2. Schedules: Review the progress seheoole, soheoole of Shop Dra·wing aad Sample sl:lbmittals, aad 
soheoole of varues prepared by Coatraotor aad ooaSl:llt vlith m-~Gill>ffiER eoaoeming aooeptability. 

3. CenjeFences and Meetings: Attend meetings Vlith Coatraotor, Sl:loh as preooastrl:letioa ooafereaees, 
progress meetings, job ooafereaoes aad other projeot related meetings, aad prepare aad eirol:llate oopies 
of miootes thereof. 

4 . Liaisen: 
a. SeF¥e as ENGill>ffiER's liaison vlith Coatraotor, •.vorking priaoipally throl:lgh Coatraotor's 

sHperinteadent aad assist ia l:lBderstaadiag the ifltent of the Coatraet Dool:lffients. 

b. Assist m-~Gill>+EER iB serving as 0\W>~ER's liaison with Coatraotor vAtea Contraetor's operations 
affeet O'.Vll>+ER's oa Site operations. 

e. t'\:ssist ia obtaining from OWNER additional details or information, •wchea reql:lired for f:Jroper 
exeol:ltioa of the Work. 
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5. Interprotalien efCentrnct Decuments: Report to ENGINEER whea elarifieatioas aad iH:terpretatioas of 
the Coatraet Doel:lmeats are Heeded aad traasmit to Coatraetor elarifieatioas aad mterpretatioas as 
iss1:1ed by ENGR>rEER. 

6. Shep Drawings and Samples: 
a. Reeord date of reeeiflt of SaTH:ples aad approved Shop Drw.viags. 

b. Reeeive Samples ·r.rbieh are furnished at the Site by Coatraetor, aad aotify ENGINEER of 
availability of SaHiples for eKaTH:inatioa. 

e. Advise ENGR>rEER aad Coatraetor of the eommeaeemeat of any portioa of the Work req1:1iring a 
Shop Drawiag or Sample Sl:lbmittal for ·.vhieh RPR believes that the Sl:lbmittal has aot beea 
approved by ENGINEER. 

7. Medificatiens: Coasider aad eval1:1ate Coatraetor's s1:1ggestioas for modifieatioas in DrwNffigs or 
Speeifieatioas aad report with RPR's reeommeadatioas to ENGR>rEER. Traasmit to Coatraetor ia 
v.ritiag deeisioas as iss1:1ed by ENGR>rEER. 

8. Review of W+Jrk and Rejectien ofDefecti;'C W-ark: 
a. Coadl:let oa Site observatioas of Coatraetor's 'Nork ia progress to assist ENGR>rEER ia 

determiniag if the Work is ia geaeral proeeediag ia aeeordaaee 'Nith the Coatraet Doe1:1meats. 

b. Report to ENGR>rEER wheaever RPR believes that aay part of Coatraetor's 'Nork ia progress will 
aot prodl:lee a eompleted Projeet that eonforms geaerally to the Coatraet Doel:lmeBts or will 
prej1:1diee the integrity of the desiga eoaeept of the eompleted Projeet as a funetioaiag v;hole as 
iadieated ia the Coatraet Doel:lll'l:eats, or has beea damaged, or does aot meet the req1:1iremeats of 
any mspeetioa, test or approval req1:1ired to be made; and advise H-~GINEER of that part of work 
iB progress that RPR believes sho1:1ld be eorreeted or rejeeted or sho1:1ld be l:lH:eovered for 
observatioa, or req1:1ires speeial testiag, mspeetioa or approval. 

9. Inspectiens, Tests, and System Startups: 
a. Cons1:1lt with ENGINEER in ad-vaaee of sehedl:lled major iaspeetioas, tests, aad systems startl:lps of 

importaat phases of the 'Nork. 

b. Verify that tests, eq1:1ipmeat, and systems start l:lfJS aad operating aad mainteaaaee training are 
eoadl:leted in the preseaee of appropriate OWNER's persoooel, aad that Coatraetor mamtams 
adeq1:1ate reeords thereof. 

e. Observe, reeord, aad report to ENGll>rEER appropriate details relative to the test proeedl:lres aad 
systems startl:lps. 

d. Aeeompaay visitiag mspeetors represeating pl:lblie or other ageaeies haviag jl:lrisdietioa over the 
Projeet, reeord the res1:1lts of these inspeetioas, aad report to H-~Gll>rEER. 

10. Recerds: 
a. Maiataia at the Site orderly files for eorrespoadeaee, reports ofjob eonfereaees, reprodl:letions of 

origiaal Coatraet Doe1:1meH:ts iael1:1ding all Change Orders, Field Orders, Work Change Direetives, 
Addeada, additioaal Drw;liags iss1:1ed sl:lbseqHeat to the eKee1:1tioa of the Coatraet, EJlo~GR>rEER's 
elarifieatioas and iBterpretatioas of the CoBtraet Doel:lll'l:eats, progress reports, Shop Drav;iag aad 
Sample sl:lbmittals reeeived from aad delivered to Coatraetor, aad other Projeet related doel:lflleats. 

b. Prepare a daily report or keep a diary or log book, reeording Coatraetor's hol:lfs oa the Site, 
weather eoaditioas, data relative to q1:1estioas of Chaage Orders, Field Orders, 'Nork Chaage 
Direetives, or ehaaged eoaditioas, Site •;isitors, daily aetivities, deeisioas, observatioas ia geaeral, 
aad speeifie observatioas iB more detail as ia the ease of observmg test proeedl:lres; aad sead 
eopies to ENGINEER. 
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e. Reooni aames, addresses and telephoae Bl:Hflbers of aU Coatraetors, subooatraetors, and major 
suppliers of materials aad eEtHifJmeat. 

d. Maiataia reoords for ese ia prepariag Projeet dool:lffieatatioa. 

e. Upoa eompletioa of the Work, furnish origiaal set of aU RPR Projeet dool:lffleatatioa to 
E~l"GR>ffiER. 

11. Rcperts: 
a. Furnish to ENGR>ffiER periodio reports as reqeired of progress of the Work and of Coatraotor's 

eomplianoe with the progress seheoole and seheoole of Shop Drav.ring and Sample submittals. 

b. Draft and reoommead to E~l"GINEER proposed Chaage Orders, Work Chaage Direotives, and 
Field Orders. Obtaia baekup material from Coatraetor. 

e. Fl:lfflish to ENGR>ffiER and 0\lf~l"ER oopies of aU iaspeetioa, test, aad system startup reports. 

d. Report immediately to ENGR>ffiER the oooerreaee of any Site aooideats, any Ha:z;ardoes 
Eaviroameatal Coaditioas, emergeaoies, or aets of God eadaageriag the Work, aad property 
damaged by fH"e or other oaeses. 

12. Payment Requests: Review Applioatioas for Paymeat with Coatraetor for oompliaaoe with the 
established proeeoore for their sebmissioa aad forward with reeommeadatioas to ENGINEER, aotiag 
partioelarly the relatioaship of the paymeat reEtHested to the seheoole of valees, Work eompleted, aad 
materials and eqeipmeat delivered at the Site bet aot iaoorporated in the Work. 

13. Certijieetes, Operntien emi Maintenence Mtmuels: Deriag the ool:lfse of the Work, verify that materials 
and eEtHifJmeat oertifieates, operatioa and maiateaaaee maooals and other data reEtHired by the 
Speoifioatioas to be assembled and furnished by Coatraotor are applioable to the items aemaUy 
iastaUed and ia aeoordanoe vA:th the Coatraot Doeemeats, aad ha-ve these dool:lffleats delivered to 
ENGINEER for rev-iew aad fonvarding to O'.llNER prior to paymeat for that part of the Work. 

14. Cempletien: 
a. Before ENGINEER issees a Certifieate of Substaatial Completioa, submit to Coatraotor a list of 

observed items reEtHiF.ng oompletioa or oorreetioa. 

b. Observe whether Coatraetor has arranged for iaspeotioas reEtHired by Laws and Regelatioas, 
iaolediag bet aot limited to those to be performed by pub lie ageaoies haviag jl:lrisdietioa over the 
Werk, 

e. Partieipate ia a fiaal iaspeetioa ia the oompany of ENGR>ffiER, O~ffiR, and Coatraotor aad 
prepare a fmallist of items to be oompleted or oorreeted. 

d. Observe '.vhether aU items oa fiaal list have beea oompleted or eorreoted and make 
reoommeadatioas to ENGINEER ooaoemiag aeeeptaaoe and isseanee of the ~l"otiee of 
Aeeeptability of the Werle 

D. Resideat Projeet Represeatative shaH aot: 

1. Aethori:z;e any deviatioa from the Coatraot Dooemeats or substimtioa of materials or eEtHifJment (inelediag 
"or eEtHal" items). 

2. EKoeed limitatioas ofENGll>l"EER's aethority as set forth ia the Agreement or the Contrast Doeements. 
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3. Undertake aay of the responsibilities of Contrastor, slibsontrastors, seppliers, or Coatrastor's 
seperintendent. 

4. Advise on, issee direstions relative to or asseme sontrol over aay aspest of the means, methods, teshniques, 
sequenses or prosederes of Coatrastor's work l:lllless sesh advise or direstions are spesifisally required by 
the Contrast DosWHents. 

5. Advise on, issee direstions regarding, or asseme sontrol over safety presaetions and programs in sotmestion 
with the astivities or operations of OWNER or Contrastor. 

6. Partisipate in spesialized field or laboratory tests or inspestions sondested off site by others eJ(sept as 
spesifisally aethorized by ENGR>rEER. 

7. Assept Shop D&umg or Sample slibmittals from anyone other than Coatrastor. 

8. .Aethorize 0\V}rER to ossepy the Projest in vkole or in part. 
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This is EXHffiiT E, consisting of 2 pages, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated -----------------

Initial: 
OWNER ____ _ 

ENGINEER /lUf:;': 

NOTICE OF ACCEPTABILITY OF WORK 

PROJECT: 

OWNER: 

OWNER's Construction Contract Identification: 

EFFECTIVE DATE OF THE CONSTRUCTION AGREEMENT: 

CONSTRUCTION CONTRACT DATE: 

ENGINEER: 

To: OWNER 

And To: CONTRACTOR 

The undersigned hereby gives notice to the above OWNER and CONTRACTOR that the completed Work 
furnished and performed by CONTRACTOR under the above Contract is acceptable, expressly subject to the 
provisions of the related Contract Documents and the terms and conditions set forth on the reverse side hereof. 

By:. ____________________ __ 

Title:. ____________________________ _ 

Dated:. ____________________ _ 
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(Reverse side ofNotice) 

CONDITIONS OF NOTICE OF ACCEPTABILITY OF WORK 

The Notice of Acceptability of Work ("Notice") on the front side of this sheet is expressly made subject to the 
following terms and conditions to which all persons who receive said Notice and rely thereon agree: 

l. Said Notice is given with the skill and care ordinarily used by members of the engineering profession practicing 
under similar conditions at the same time and in the same locality. 

2. Said Notice reflects and is an expression of the professional judgment of ENGINEER. 

3. Said Notice is given as to the best of ENGINEER's knowledge, information, and belief as of the date hereof. 

4. Said Notice is based entirely on and expressly limited by the scope of services ENGINEER has been employed 
by OWNER to perform or furnish during construction of the Project (including observation of the 
CONTRACTOR's work) under ENGINEER's Agreement with OWNER and under the Construction Contract 
referenced on the reverse hereof, and applies only to facts that are within ENGINEER's knowledge or could 
reasonably have been ascertained by ENGINEER as a result of carrying out the responsibilities specifically 
assigned to ENGINEER under ENGINEER's Agreement with OWNER and the Construction Contract 
referenced on the reverse hereof. 

5. Said Notice is not a guarantee or warranty of CONTRACTOR's performance under the Construction Contract 
referenced on the reverse hereof nor an assumption of responsibility for any failure of CONTRACTOR to 
furnish and perform the Work thereunder in accordance with the Contract Documents. 
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Coustruetiou Cost Limit 

Tills is EXHIBIT F, eoBsisting of I page, referred to iB aBd 
part of the l• .. greemeut betweeu OWNER aud ENGINEER 
for Professioual Serviees dated 

m>rGINEER 

Paragraph 5.02 of the Agreement is ameBded aBd SliflplemeBted to inel1:1de the following agreemeBt of the parties: 

F5.02 Designing 18 Censtffletien CestLimit Nf},. 

A. A CoBstmetioB Cost limit in the amo1:1Bt of 
Dollars ($ ) is hereby agreed to. 

B. A bidding or Begotiating eontingeBey of __ pereeBt v,rill be added to any CoBstruetion Cost limit 
established. 

C. The aeeeptanee by OW~rER at any time dl:lring Basis Serviees of a revised opmwB of probable 
ConstmetioB Cost iB exeess of the theB established CoBstruetion Cost limit will eoBstitl:lte a eorrespoBding iBerease 
in the Constmetion Cost limit. 

D. m>rGINEER 'Hill be permitted to determiBe vihat types of materials, eEJ:I:lipmeBt aBd eoFBf!oBeBt systems, and 
the tyiJes and EJ:I:lality thereof are to be iBeruded iB the Drawings and SpeeifieatioBs aBd to make reasoBable 
adj1:1stmeBts in the seope, exteBt, and eharaeter of the Projeet to the exteBt eoBsisteBt with the Projeet reE):I:liremeBts 
and sol:lBd eBgiBeeriBg praetiees to bring the Projeet within the CoBstmetioB Cost limit. 

E. If the Bidding or Negotiating Phase has Bot eommeBeed ·v.'ithin three moBilis after eompletioB of the Final 
DesigB Phase, or if indl:lstry v.'ide priees are ehanged beea1:1se of l:lBI:lSI:lal or 1:1Bantieipated eveRts affeeting the geBeral 
level of priees or times of delivery iB the eoBstruetion iadl:lstry, the established ConstmetioB Cost limit will BOt be 
binding oB ENGINEER, and OWNER shall eoBseBt to an adj1:1stmeBt iB s1:1eh CoBstruetion Cost limit eommeBsl:lfate 
vfith any applieable ehaBge in the geBerallevel of priees in the eoBstmetioB indl:lstry betv;eeB the date of eompletioB 
of the Fiaal DesigB Phase and the date oB whish proposals or Bids are soHght. 

F. If the lovrest bona fide proposal or Bid tl*eeeds the established Constfl:l6tion Cost limit, OWNER shall 
(1) give •.vritteB approval to iBerease s1:1eh ConstmetioB Cost limit, or (2) atlthori2:e BegotiatiBg or rebidding the 
Projeet vfithin a reasoBable time, or (3) eooperate in revising the Projeet's seope, exteBt, or eharaeter to the eJ<teBt 
eoBsisteBt vfith the Projeet's reEJ:I:liremeBts aBd vfith so1:1Bd engineering praetiees. IB the ease of (3), ENG~ER 
shall modify the CoBtraet Doe1:1meBts as neeessary to bring the CoBstmetioB Cost vfithin the CoBstmetioB Cost Limit. 
IB lie1:1 of other eompeBsatioB for serviees iB making Sl:leh modifieations, OW~rER shall pay ENG~ER's eost of 

s1:1eh serviees, iael1:1ding the eosts of the seiYiees of ENG~rEER's ConSI:lltants, all overhead expeBses reasoBably 
related thereto, aBd Reimbl:lfsable ExpeBses, b1:1t witho1:1t profit to ENG~ER oB aeeo1:1Bt of s1:1eh serviees. The 
providing of s1:1eh serYiees 'Nill be the limit of ENG~ER's reSJlOBsibility in this regard and, having deBe so, 
m>rGINEER shall be eBtitled to paymeBt for serviees and expenses in aeeordaBee with this AgreemeBt aBd vfill Bot 
otherv.'ise be liable for damages attrili1:1table to the lowest boRa fide J3fOJ30sal or Bid exeeeding the established 
ConstruetioB Cost limit. 

Page 1 of 1 
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Insurance 

This is EXHffiiT G, consisting of 1 page, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated -------------------

Initial: 
O~R __________ _ 

ENGINEER~ 

Paragraph 6.05 of the Agreement is amended and supplemented to include the following agreement of the parties. 

G6.05 Insurance 

A. The limits of liability for the insurance required by paragraph 6.05.A and 6.05.B of the Agreement are as 
follows: 

1. By ENGINEER: 

a. Workers' Compensation: 

b. Employer's Liability--
1) Each Accident: 
2) Disease, Policy Limit: 
3) Disease, Each Employee: 

c. General Liability --
1) Each Occurrence (Bodily Injury and 

Property Damage): 
2) General Aggregate: 

d. Excess or Umbrella Liability--
1) Each Occurrence: 
2) General Aggregate: 

e. Automobile Liability --
1) Combined Single Limit 

(Bodily Injury and Property Damage): 
Each Accident 

Statutory 

$ 
$ 
$ 

$ 
$ 

$ 
$ 

$ 

1,000,000 
1,000,000 
1,000,000 

1,000,000 
2,000,000 

2,000,000 
2,000,000 

1,000,000 

f. Other (specify): On all policies except Workers Compensation and Professional Liability- "City 
of Killeen is named as Additional Insured on the General Liability and Auto Liability policies." 

Page 1 of 1 
(Exhibit G - Insurance) 



Special Provisions 

- Preliminary Alignment 
- Proposed Typical Section 

This is EXHffiiT H, consisting of 3 pages, referred to in and 
part of the Agreement between OWNER and ENGINEER 
for Professional Services dated 

Initial: 
O~R __________ _ 

ENGINEER ./11/.t: 

Page 1 of3 
(Exhibit H- Special Provisions) 



DBEGoal 

This is EXHIBIT I, consisting of I page, referred to in and part 
of the Agreement between OWNER and ENGINEER for 
Professional Services dated 

DBE Goal Oo/o 

Page I of I 
(Exhibit I- DBE Goal) 

Initial: 
OWNER. ____ _ 
ENGINEER~ 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM AUTHORIZE THE CITY MANAGER TO 
EXECUTE AN ADVANCED FUNDING 
AGREEMENT WITH THE TEXAS DEPARTMENT 
OF TRANSPORTATION (TxDOT) TO 
CONSTRUCT HERITAGE OAKS HIKE AND 
BIKE TRAIL SEGMENT 3A. 

                                           

ORIGINATING DEPARTMENT                      Public Works- Transportation Division 

  
BACKGROUND INFORMATION 
  
On January 25, 2016, the Killeen - Temple Metropolitan Planning Organization (KTMPO), in 
cooperation with the Federal Highway Administration, issued a call for project nominations for 
the Transportation Alternatives Program (TAP) funding. Under the program, the KTMPO has 
received authority to allocate funds for qualifying non-motorized transportation alternative 
needs within the boundaries of designated metropolitan planning areas. The Texas Department 
of Transportation (TxDOT) refers to these funds as “Category 9." 
  
Category 9 funds may be used for the construction of a variety of projects to include 
pedestrian/bicycle facilities, overlooks, trail heads, and viewing areas. Eligible projects are 
evaluated and ranked by the KTMPO Technical Advisory Committee. If awarded, the qualifying 
entity must provide a minimum of 20% matching funds with 80% of allowable project costs 
being reimbursable. Cost-reimbursement programs require sponsors to pay for project costs 
upfront with the funding agency providing reimbursement for expenses throughout various 
stages of the project. Funds are available for obligation for a period of three (3) years after the 
last day of the fiscal year for which the funds are authorized. 
  
In recent project calls, the City of Killeen has successfully secured funding for several different 
hike and bike trail projects as well as one major roadway reconstruction project through other 
programs utilizing federal funds with similar requirements and obligations. Under the 
Transportation Alternatives Program (TAP), the City of Killeen has been awarded funding for the 
following:  Andy K. Wells Hike and Bike Trail; Killeen Fort Hood Regional Trail, Segment 3; 
Heritage Oaks Hike and Bike Trail, Segment 4; and Brookhaven/Rancier Hike and Bike Trail. On 
September 24, 2015, the City of Killeen was awarded $2,448,281 for the Heritage Oaks Hike 
and Bike Trail, Segment 4. 
  
On May 18, 2016, the Killeen-Temple Metropolitan Planning Organization (KTMPO) awarded the 
City of Killeen $640,000.00 to construct the Heritage Oaks Hike and Bike Trail Segment 3A. 
   
DISCUSSION/CONCLUSION 
  
The scope of work for the project consists of constructing the 3,750 feet of hike and bike trial 
with lighting from Flagstone Dr. to Pyrite Dr. The proposed project entails constructing a 12-
foot wide concrete trail with associated lighting and trail amenities. This project would provide 
improved access to transportation alternatives for the community. 



  
By entering into an advanced funding agreement (AFA) with TxDOT (attached), the City agrees 
to commit to the projects, design, development, implementation, construction, maintenance, 
management, and funding. The city further agrees to provide a local match of 20% or greater, 
of the total project cost, including being responsible for all non- federally funded items, TxDOT’s 
15% of construction administrative costs, and 100% of all overruns. As with all AFA's, TxDOT 
requires advanced payment of the state’s projected direct and indirect costs associated with 
review, inspection, administration, and oversight of the project.  
  
FISCAL IMPACT 
  
The total fiscal impact associate with this agreement is $24,000, of which $7,200 is due upon 
the execution of the AFA with the remaining amount being due within 60 days prior to the 
construction contract being advertised for bids. Funding is available in account 351-3446-
434.66-01 that has an available balance of $240,000. 
  
RECOMMENDATION 
  
City staff recommends that the City Council authorize the City Manager to enter into an advance 
funding agreement with the Texas Department of Transportation for the Transportation 
Alternatives Program and issue an initial payment in the amount of $7,200 and subsequent 
payment in the amount of $16,800 prior to bid advertising to the Texas Department of 
Transportation to accept the award funding and move forward with the project.    
 



CSJ: 0909-36-160  
District #: Waco (09) 
Code Chart 64#: 22300 
Project: Heritage Oaks Phase 3A 
CFDA Title: Highway Planning & Construction 
CFDA Number: 20.205 
Federal Highway Administration 
Not Research and Development 
 

AFA-LPAFA_TAP Page 1 of 13 Revised 2016-03-23 

STATE OF TEXAS § 

COUNTY OF TRAVIS § 
LOCAL PROJECT ADVANCE FUNDING AGREEMENT 

FOR A TRANSPORTATION ALTERNATIVES PROGRAM PROJECT 
MPO-Selected Off-System 

This Local Project Advance Funding Agreement (“LPAFA”) is made between the State of Texas (“State”), acting through 
the Texas Department of Transportation, and City of Killeen (“Local Government”), acting through its duly authorized 
officials. 

BACKGROUND 

Local Government and State have adopted a Master Agreement that states the general terms and conditions for 
transportation projects developed through this LPAFA. 

Local Government prepared and submitted to State or Metropolitan Planning Organization (“MPO”) a nomination form 
for consideration under the Transportation Alternatives Program (“TAP”) for the project, which is briefly described as 
Heritage Oaks Phase 3A (“Project”). 

Federal law establishes federally funded programs for transportation improvements to implement its public purposes. 

Federal law, 23 USC § 134 and 49 USC § 5303, requires that State and MPOs develop transportation plans and programs 
for urbanized areas of Texas. 

Tex. Transp. Code §§ 201.103 and 222.052 establish that State shall design, construct, and operate a system of highways 
in cooperation with local governments. 

Federal and state laws require local governments to meet certain contract standards relating to the management and 
administration of State and federal funds. 

The Texas Transportation Commission (“Commission”) passed Minute Order Number 114491 (“MO”) dated February 1, 
2016 awarding funding for projects in the 2016 TAP Program Call of the Killeen-Temple MPO, including Project. 

The rules and procedures for TAP are established in 23 USC § 213, and 43 Tex. Admin. Code Subchapter 11.F.  

The governing body of Local Government has approved entering into this Agreement by resolution or ordinance dated 
March 22, 2016, which is attached to and made a part of this Agreement as Attachment A. 

Therefore, State and Local Government agree as follows: 

 

AGREEMENT 
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1. Period of Agreement and Performance 

1.1. Period of Agreement. The period of this LPAFA is as stated in the Master Agreement, without exception. 

1.2. Period of Performance. 

1. The Performance Period for each phase of work begins on the date specified in the 
Federal Project Authorization Agreement (“FPAA”) for that phase of work. Local 
Government may not begin work until issued the State Letter of Authority (“SLOA”) for 
that phase of work. 

2. The Performance Period for each phase of work ends on the date specified in the FPAA 
for that phase of work. 

2. Termination of the Agreement 

2.1. This Agreement may be terminated by any of the following conditions: 

a. By mutual written consent and agreement of all parties; 

b. By any party with 90 days written notice; or 

c. By either party, upon the failure of the other party to fulfill the obligations as set forth in this 
Agreement. Any cost incurred due to such breach of contract shall be paid by the breaching 
party. 

2.2. If the potential termination of this Agreement is due to the failure of Local Government to fulfill its 
contractual obligations, State will notify Local Government that possible breach of contract has occurred. 
Local Government should make every effort to remedy the breach within a period mutually agreed upon 
by both parties. 

2.3. If Local Government withdraws from Project after this Agreement is executed, Local Government shall be 
responsible for all direct and indirect Project costs as identified by the State’s cost accounting system and 
with 2 CFR Part 200 recapture requirements. 

2.4. A project may be eliminated from the program as outlined below. If Project is eliminated for any of these 
reasons, this Agreement will be appropriately terminated. A project may be eliminated from the 
program, and this Agreement terminated, if: 

a. Local Government fails to satisfy any requirements of the program rules cited in 
43 Tex. Admin. Code Subchapter 11.F. 

b. The implementation of Project would involve significant deviation from the activities proposed 
in the nomination form and approved by the Texas Transportation Commission or MPO in 
consultation with State. 

c. Local Government withdraws from participation in Project. 

d. State determines that federal funding may be lost due to Project not being implemented and 
completed. 

e. Funds are not appropriated, in which case this Agreement shall be terminated immediately with 
no liability to either party. Payment under this Agreement beyond the current fiscal biennium is 
subject to availability of appropriated funds. 
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f. The associated FPAA is not issued by the end of the third federal fiscal year following the federal 
fiscal year for which the funds are authorized. Federal fiscal years run October 1 through 
September 30. 

g. Local Government fails to attend progress meetings at least twice yearly, as scheduled by State. 

2.5. State, at its sole discretion, may terminate this Agreement if State does not receive project invoice within 
270 days of FPAA. 

3. Amendments 

Amendments to this LPAFA shall be made as described in the Master Agreement, without exception. 

4. Scope of Work, Use of Project, and Project Location 

4.1. The scope of work for Project (located as shown in Attachment B, Project Location Map) consists of: 
constructing 3,750 feet of hike and bike trail with lighting from Flagstone Dr. to Pyrite Dr. 

4.2. Any project changes proposed must be submitted in writing by Local Government to State. Changes may 
also require an amendment to this Agreement and the approval of the FHWA, State, MPO, or the 
Commission. Any changes undertaken without written approval and amendment of this Agreement may 
jeopardize not only the federal funding for the changes, but the federal funding of the entire Project. 

5. Right of Way and Real Property Acquisition 

5.1. Right of way and real property acquisition shall be the responsibility of Local Government. Title to right of 
way and other related real property must be acceptable to State before funds may be expended for the 
improvement of the right of way or real property. If Local Government is the owner of any part of Project 
site under this Agreement, Local Government shall permit State or its authorized representative access to 
occupy the site to perform all activities required to execute the work. 

5.2. Local Government will comply with and assume the costs for compliance with all the requirements of 
Title II and Title III of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 
1970, 42 USC § 4601 et seq., including those provisions relating to incidental expenses incurred by the 
property owners in conveying the real property to Local Government, and benefits applicable to the 
relocation of any displaced person as defined in 49 CFR § 24.2(g). Documentation to support such 
compliance must be maintained and made available to State and its representatives for review and 
inspection. 

5.3. Local Government shall assume all costs and perform all work necessary to obtain needed evidence of 
title or right of use to the real property required for development of Project. Evidence of title or right of 
use shall be acquired in the name of (1) State, if the real property is to be made part of the State Highway 
System, and (2) Local Government, otherwise. The evidence of title or rights shall be acceptable to State, 
and be free and clear of all encroachments. Local Government shall secure and provide easements and 
any needed rights of entry over any other land needed to develop Project according to the approved 
Project plans. Local Government shall be responsible for securing any additional real property required 
for completion of Project. 

5.4. Local Government shall prepare real property maps, property descriptions, and other data as needed to 
properly describe the real property and submit them to State for approval prior to Local Government 
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acquiring the real property. Tracings of the maps shall be retained by Local Government for a permanent 
record. 

5.5. Local Government shall determine property values for each real property parcel to be purchased with 
federal funds using methods acceptable to State and shall submit to State a tabulation of the values so 
determined, signed by the appropriate Local Government representative. The tabulations must list the 
parcel numbers, ownership, acreage, and recommended compensation. The tabulation must be 
accompanied by an explanation to support the estimated values, together with a copy of the 
documentation and reports used in calculating each parcel’s value. Expenses incurred by Local 
Government in performing this work may be eligible for reimbursement after Local Government has 
received written authorization by State to proceed with determination of real property values. State will 
review the data submitted and will base its reimbursement for parcel acquisitions on these in 
determining the fair market values. 

5.6. For State-selected projects, Local Government shall not use eminent domain or condemnation to acquire 
real property for this TAP Project. 

5.7. Reimbursement for real property costs will be made to Local Government for real property purchased in 
an amount not to exceed 80 percent of the cost of the real property purchased in accordance with the 
terms and provisions of this Agreement. Reimbursement will be in an amount not to exceed 80 percent 
of State’s predetermined fair market value of each parcel, or the net cost thereof, whichever is less. In 
addition, reimbursement will be made to Local Government for necessary payments to appraisers for 
expenses incurred in order to assure good title. 

5.8. Local Government and current property owner are responsible for any costs associated with the 
relocation of displaced persons and personal property as well as incidental expenses incurred in acquiring 
property to implement Project. State will not pay any of these costs. 

5.9. If Project requires the use of real property to which Local Government will not hold title, a separate 
agreement between the owners of the real property and Local Government must be executed prior to 
execution of this Agreement. The separate agreement between Local Government and the current 
property owner must establish that Project will be dedicated for public use for a period of time not less 
than ten years after project completion and commensurate with the federal investment as outlined in 
43 Tex. Admin. Code § 11.317. The separate agreement must define the responsibilities of the parties as 
to the use of the real property and operation and maintenance of Project after completion. The separate 
agreement must be approved by State prior to its execution and a copy of the executed separate 
agreement shall be provided to State. 

5.10. Local Government shall execute individually or produce a legal document as necessary to provide for 
Project’s continued use from the date of completion, and agrees to cause the same to be recorded in the 
land records of the appropriate jurisdiction. 

5.11. Local governments receiving federal funds must comply with 23 CFR Part 710 and 49 CFR Part 24, and 
with the procedures provided in Chapter 6 of the State’s Local Government Project Policy Manual. Local 
Government agrees to monitor Project to ensure: (1) continued use of the property for approved 
activities, and (2) the repayment of the Federal funds, as appropriate. Local Government agrees to the 
review of their Project accounts and site visits by State during the development of Project at any time. 
Upon Project completion, State will continue to perform periodic visits to confirm Project’s continued use 
and upkeep. 
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5.12. Before the advertisement for bids, Local Government shall provide a certification to State that all real 
property has been acquired. 

6. Utilities 

Local Government shall be responsible for the adjustment, removal, or relocation of utility facilities in 
accordance with applicable State laws, regulations, rules, policies, and procedures, including any cost to State of 
a delay resulting from Local Government’s failure to ensure that utility facilities are adjusted, removed, or 
relocated before the scheduled beginning of construction. Unless specified in (1) the nomination form approved 
by State or MPO in consultation with State and (2) this agreement, Local Government will not be reimbursed 
with federal or state funds for the cost of required utility work. Local Government must obtain advance approval 
for any variance from established procedures. Before a construction contract is let, Local Government shall 
provide, at State’s request, a certification stating that Local Government has completed the adjustment of all 
utilities that must be adjusted before construction begins. Additional utility work may be required due to 
unknown conditions discovered during construction. These costs may be eligible for TAP participation if: (1) the 
activity is required to complete Project; (2) the cost is incidental to Project; and (3) TAP funding is available. Any 
change orders must be approved by State prior to incurring any cost for which reimbursement is sought. 

7. Environmental Assessment and Mitigation 

Development of Project must comply with the National Environmental Policy Act and the National Historic 
Preservation Act of 1966, which require environmental clearance of federal-aid projects. 

7.1. Local Government is responsible for the identification and assessment of any environmental problems 
associated with the development of Project. 

7.2. Local Government is responsible for the cost of any environmental problem’s mitigation and 
remediation. These costs will not be reimbursed or credited towards Local Government’s financial share 
of Project unless specified in the nomination form and approved by State or MPO in consultation with 
State. 

7.3. Local Government is responsible for providing any public meetings or public hearings required for 
development of the environmental assessment. 

7.4. Before the advertisement for bids, Local Government shall provide to State written documentation from 
the appropriate regulatory agency or agencies that all environmental clearances have been obtained. 

8. Architectural and Engineering Services 

Architectural and engineering services for preliminary engineering will be provided by Local Government. In 
procuring professional services, the parties to this Agreement must comply with federal requirements cited in 
23 CFR Part 172 if Project is federally funded and Local Government will be seeking reimbursement for these 
services; and with Tex. Gov’t Code Subchapter 2254.A., in all cases. Professional services contracts for federally 
funded projects must conform to federal requirements. For State-selected projects, architectural and 
engineering services are not eligible for TAP reimbursement. 

8.1. The architectural contract documents shall be developed in accordance with the standards of the 
American Institute of Architects, the U.S. Secretary of the Interior’s Standards for Historic Preservation 
Projects, Standards and Guidelines for Archeology and Historic Preservation, the National Register 
Bulletin Number 36: Guidelines for Evaluating and Registering Historical Archeological Sites and in 
consultation with the State Historic Preservation Officer, as applicable. The engineering plans shall be 



CSJ: 0909-36-160  
District #: Waco (09) 
Code Chart 64#: 22300 
Project: Heritage Oaks Phase 3A 
CFDA Title: Highway Planning & Construction 
CFDA Number: 20.205 
Federal Highway Administration 
Not Research and Development 
 

AFA-LPAFA_TAP Page 6 of 13 Revised 2016-03-23 

developed in accordance with State’s applicable Standard Specifications for Construction and 
Maintenance of Highways, Streets and Bridges and the two American Association of State Highway and 
Transportation Officials’ (“AASHTO”) publications, “A Policy on Geometric Design of Highways and 
Streets” and “Guide for the Development of Bicycle Facilities,” as applicable. All contract procurement 
procedures and documents must adhere to the applicable requirements established in the Standard 
Specifications for Construction and Maintenance of Highways, Streets and Bridges. The use of other 
systems of specifications shall be approved by State in writing in advance. 

8.2. When architectural and engineering services are provided by or through Local Government, Local 
Government shall submit any plans it has completed to State for review and approval. Local Government 
may also submit the plans to State for review any time prior to completion. Local Government shall make 
the necessary revisions determined by State. Local Government will not let the construction contract 
until all required plans have received State approval. 

8.3. When architectural and engineering services are provided by or through State, then the following applies: 

State is responsible for the delivery and performance of any required architectural or preliminary 
engineering work. Local Government may review and comment on the work as required to accomplish 
Project purposes. State will cooperate with Local Government in accomplishing these Project purposes 
to the degree permitted by state and federal law. 

9. Construction Responsibilities 

9.1. Local Government shall advertise for construction bids, issue bid proposals, receive and tabulate the bids, 
and award and administer the contract for construction of Project. Administration of the contract 
includes the responsibility for construction engineering and for issuance of any change orders, 
supplemental agreements, amendments, or additional work orders that may become necessary 
subsequent to the award of the construction contract. In order to ensure federal funding eligibility, 
projects must be authorized by State prior to advertising for construction. 

9.2. All contract letting and award procedures must be approved by State prior to letting and award of the 
construction contract, whether the construction contract is awarded by State or by Local Government. 

9.3. All contract change order review and approval procedures must be approved by State prior to start of 
construction. 

9.4. Upon completion of Project, the party constructing Project will issue and sign a “Notification of 
Completion” acknowledging Project’s construction completion. 

9.5. For federally funded contracts, the parties to this Agreement will comply with federal construction 
requirements provided in 23 CFR Parts 633 and 635, and shall include the latest version of Form “FHWA-
1273” in the contract bidding documents. If force account work will be performed, a finding of cost 
effectiveness shall be made in compliance with 23 CFR Subpart 635.B. 

9.6. Any field changes, supplemental agreements, or revisions to the design plans that may occur after the 
construction contract is awarded will be mutually agreed to by State and Local Government prior to 
authorizing the contractor to perform the work. Prior to completion of Project, the party responsible for 
construction will notify the other party to this Agreement of the anticipated completion date. All parties 
will be afforded the opportunity to assist in the final review of the construction services performed by the 
contractor. 



CSJ: 0909-36-160  
District #: Waco (09) 
Code Chart 64#: 22300 
Project: Heritage Oaks Phase 3A 
CFDA Title: Highway Planning & Construction 
CFDA Number: 20.205 
Federal Highway Administration 
Not Research and Development 
 

AFA-LPAFA_TAP Page 7 of 13 Revised 2016-03-23 

10. Project Maintenance 

10.1. Upon completion of Project, Local Government will be responsible for maintaining the completed facility 
for public use. The property shall be maintained and operated for the purpose for which it was approved 
and funded for a period of time commensurate with the federal investment or State rules, whichever is 
greater. Should Local Government at any time after Project completion decide it can no longer maintain 
and operate Project for its intended purpose, Local Government shall consult with State and the FHWA as 
to the disposal or alternate uses, consistent with Project’s original intent. State may require Local 
Government to return the federal funds in accordance with 2 CFR Part 200 federal recapture 
requirements. Should Local Government consider conveying the property, State and FHWA must be 
notified prior to the sale, transfer, or disposal of any property that received federal funds. Written 
concurrence of approval for the transaction, detailing any required recapture, must be obtained from 
FHWA prior to the transaction. Advance notice from Local Government of their intended action must be 
submitted to State for an FHWA review a minimum of 90 days prior to any action being taken by Local 
Government. Local Government shall be held responsible for reimbursement of all federal funds used or 
a portion of those funds based on a pro-rata amount, considering the original percentage of federal funds 
provided and the time elapsed from Project completion date. This same percentage of reimbursement 
also applies to any amount of profit that may be derived from the conveyance of the property, as 
applicable. 

10.2. Any manufacturer warranties extended to Local Government as a result of Project shall remain in the 
name of Local Government. State shall not be responsible for honoring any warranties under this 
Agreement. 

10.3. Should Local Government derive any income from the development and operation of Project, a portion 
of the proceeds sufficient for the maintenance and upkeep of the property shall be set aside for future 
maintenance. A project income report shall be submitted to State on a quarterly basis. Monies set aside 
according to this provision shall be expended using accounting procedures and with the property 
management standards established in 2 CFR Part 200. 

10.4. Should any historic properties be included in or affected by this federally funded Project, the historic 
integrity of the property and any contributing features must continue to be preserved regardless of any 
approved changes that may occur throughout the life of Project. 

11. Local Project Sources and Uses of Funds 

11.1. A Project Budget Estimate and Source of Funds is provided as Attachment C, showing the total estimated 
development cost of Project. This estimate shows the itemized cost of real property, utilities, 
environmental assessments, construction, and other construction related costs. To be eligible for 
reimbursement or as in-kind contribution, costs must have been included in the nomination form 
approved by the Texas Transportation Commission or MPO in consultation with State. State and the 
Federal Government will not reimburse Local Government for any work performed outside the 
Performance Period. After federal funds have been obligated, State will send to Local Government a copy 
of the formal documentation showing the obligation of funds including federal award information. Local 
Government is responsible for 100 percent of the cost of any work performed under its direction or 
control before the federal spending authority is formally obligated. 

11.2. If Local Government will perform any work under this Agreement for which reimbursement will be 
provided by or through State, Local Government must complete training in Local Government Procedures 
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Qualification for the Texas Department of Transportation before federal spending authority is obligated. 
Training is complete when at least one individual who is working actively and directly on Project 
successfully completes and receives a certificate for the course. Local Government shall provide the 
certificate of qualification to State. The individual who receives the training certificate may be an 
employee of Local Government or an employee of a firm that has been contracted by Local Government 
to perform oversight of Project. State in its discretion may deny reimbursement if Local Government has 
not designated a qualified individual to oversee Project. 

11.3. The Project budget and source of funds estimate based on the budget provided in the nomination form is 
included as Attachment C. Attachment C shows the percentage and estimated dollar amounts to be 
contributed to Project by state and local sources, as well as the maximum amount in federal 
Transportation Alternative Program funds assigned by the Commission or MPO in consultation with State 
to Project. This Agreement may be amended from time to time as required to meet the funding 
commitments based on revisions to the Transportation Improvement Program, Federal Project 
Authorization and Agreement (“FPAA”), or other federal documents. 

11.4. Local Government will be responsible for all non-federal participation costs associated with Project, 
including any overruns in excess of Project’s estimated budget and any operating or maintenance 
expenses. 

11.5. State will be responsible for securing the federal share of funding required for the development and 
construction of Project, in an amount not to exceed 80 percent of the actual cost of the work up to the 
amount of funds approved for Project by the Texas Transportation Commission or MPO in consultation 
with State. Federal funds will be reimbursed on a cost basis. Project costs incurred prior to issuance of 
the SLOA are not eligible for reimbursement. 

11.6. Following execution of this Agreement, but prior to the performance of any plan review work by State, 
Local Government will pay to State the amount specified in Attachment C for plan review. At least 60 
days prior to the date set for receipt of the construction bids, Local Government shall remit its remaining 
local match as specified in Attachment C for State’s estimated construction oversight and construction 
cost. 

11.7. In the event State determines that additional funding is required by Local Government at any time during 
Project, State will notify Local Government in writing. Local Government is responsible for the percentage 
of the authorized Project cost shown in Attachment C and 100 percent of any overruns above the 
federally authorized amount. Local Government will make payment to State within 30 days from receipt 
of State’s written notification. 

11.8. Whenever funds are paid by Local Government to State under this Agreement, Local Government will 
remit a warrant made payable to the “Texas Department of Transportation.” The warrant will be 
deposited by State and managed by State. Funds may only be applied by State to Project. 

11.9. Upon completion of Project, State will perform an audit of Project costs. Any funds due to Local 
Government, State, or the Federal Government will be promptly paid by the owing party. If after final 
Project accounting, any excess funds remain, those funds may be applied by State to Local Government’s 
contractual obligations to State under another advance funding agreement with approval by appropriate 
personnel of Local Government. 
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11.10. In the event Project is not completed, State may seek reimbursement from Local Government of the 
expended federal funds. Local Government will remit the required funds to State within 60 days from 
receipt of State’s notification. 

11.11. If any existing or future local ordinances, commissioners court orders, rules, policies, or other directives, 
including but not limited to outdoor advertising billboards and storm water drainage facility 
requirements, are more restrictive than state or federal regulations, or if any other locally proposed 
changes, including but not limited to plats or re-plats, result in increased costs, then any increased costs 
associated with the ordinances or changes will be paid by Local Government. The cost of providing right 
of way acquired by State shall mean the total expenses in acquiring the property interests through 
negotiations, including, but not limited to, expenses related to relocation, removal, and adjustment of 
eligible utilities. 

11.12. The state auditor may conduct an audit or investigation of any entity receiving funds from the State 
directly under the Agreement or indirectly through a contract or subcontract under the Agreement. 
Acceptance of funds directly under the Agreement or indirectly through a contract or subcontract under 
this Agreement acts as acceptance of the authority of the state auditor, under the direction of the 
legislative audit committee, to conduct an audit or investigation in connection with those funds. An entity 
that is the subject of an audit or investigation must provide the state auditor with access to any 
information the state auditor considers relevant to the investigation or audit. 

11.13. State will not pay interest on any funds provided by Local Government. 

11.14. State will not execute the contract for the construction of Project until the required funding has been 
made available by Local Government in accordance with this Agreement. 

11.15. Local Government is authorized to submit requests for reimbursement by submitting the original of an 
itemized invoice in a form and containing all items required by State no more frequently than monthly, 
and no later than 90 days after costs are incurred. If Local Government submits invoices more than 90 
days after the costs are incurred, and if federal funding is reduced as a result, State shall have no 
responsibility to reimburse Local Government for those costs. 

11.16. If Local government is an Economically Disadvantaged County (“EDC”) and if State has approved 
adjustments to the standard financing arrangement, this agreement reflects those adjustments. 

12. Document and Information Exchange 

Local Government agrees to electronically deliver to State all general notes, specifications, contract provision 
requirements, and related documentation in a Microsoft Word or similar format. If requested by State, Local 
Government will use State's document template. Local Government shall also provide a detailed construction 
time estimate, including types of activities and month in which the activity will be completed, in the format 
required by State. This requirement applies whether Local Government creates the documents with its own 
forces or by hiring a consultant or professional provider. At the request of State, Local Government shall submit 
any information required by State in the format directed by State. 

 

 

13. Incorporation of Master Agreement Provisions  
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This LPAFA incorporates all of the governing provisions of the Master Agreement in effect on the date of final 
execution of this LPAFA, unless an exception has been made in this agreement. 

14. Compliance with Laws 

The parties shall comply with all federal, state, and local laws, statutes, ordinances, rules and regulations, and 
the orders and decrees of any courts or administrative bodies or tribunals in any manner affecting the 
performance of this LPAFA. When required, Local Government shall furnish State with satisfactory proof of this 
compliance. 

15. Disadvantaged Business Enterprise Program Requirements 

15.1. The parties shall comply with the Disadvantaged Business Enterprise (“DBE”) Program requirements 
established in 49 CFR Part 26. 

15.2. Local Government shall adopt, in its totality, State’s federally approved DBE program. 

15.3. Local Government shall set an appropriate DBE goal consistent with State’s DBE guidelines and in 
consideration of Local market, project size, and nature of the goods or services to be acquired. Local 
Government shall have final decision-making authority regarding the DBE goal and shall be responsible 
for documenting its actions. 

15.4. Local Government shall follow all other parts of State’s DBE program referenced in TxDOT Form 2395, 
Memorandum of Understanding Regarding the Adoption of the Texas Department of Transportation’s 
Federally-Approved Disadvantaged Business Enterprise by Entity, and attachments found at web address: 
http://ftp.dot.state.tx.us/pub/txdot-info/bop/dbe/mou/mou_attachments.pdf. 

15.5. Local Government shall not discriminate on the basis of race, color, national origin, or sex in the award 
and performance of any DOT-assisted contract or in the administration of its DBE program or the 
requirements of 49 CFR Part 26. Local Government shall take all necessary and reasonable steps under 
49 CFR Part 26 to ensure non-discrimination in award and administration of DOT-assisted contracts. 
State’s DBE program, as required by 49 CFR Part 26 and as approved by DOT, is incorporated by reference 
in this Agreement. Implementation of this program is a legal obligation and failure to carry out its terms 
shall be treated as a violation of this Agreement. Upon notification to Local Government of its failure to 
carry out its approved program, State may impose sanctions as provided for under 49 CFR Part 26 and 
may, in appropriate cases, refer the matter for enforcement under 18 USC 1001 and the Program Fraud 
Civil Remedies Act of 1986 (31 USC § 3801 et seq.). 

15.6. Each contract Local Government signs with a contractor (and each subcontract the prime contractor signs 
with a subcontractor) must include the following assurance: 

The contractor, sub-recipient, or sub-contractor shall not discriminate on the basis of race, color, national 
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements 
of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to 
carry out these requirements is a material breach of this agreement, which may result in the termination 
of this agreement or such other remedy as the recipient deems appropriate. 

 

16. Debarment Certifications 
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The parties are prohibited from making any award at any tier to any party that is debarred or suspended or 
otherwise excluded from or ineligible for participation in Federal Assistance Programs under Executive Order 
12549, “Debarment and Suspension.” By executing this Agreement, Local Government certifies that it and its 
principals are not currently debarred, suspended, or otherwise excluded from or ineligible for participation in 
Federal Assistance Programs under Executive Order 12549, and further certifies that it will not do business with 
any party, to include principals, that is currently debarred, suspended, or otherwise excluded from or ineligible 
for participation in Federal Assistance Programs under Executive Order 12549. The parties to this Agreement 
shall require any party to a contract, subcontract, or purchase order awarded under this Agreement to certify its 
eligibility to receive federal funds and, when requested by State, to furnish a copy of the certification. 

17. Lobbying Certification 

In executing this Agreement, each signatory certifies to the best of that signatory’s knowledge and belief, that: 

17.1. No federal appropriated funds have been paid or will be paid by or on behalf of the parties to any person 
for influencing or attempting to influence an officer or employee of any federal agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection 
with the awarding of any federal contract, the making of any federal grant, the making of any federal 
loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any federal contract, grant, loan, or cooperative agreement. 

17.2. If any funds other than federal appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an 
officer or employee of Congress, or an employee of a Member of Congress in connection with federal 
contracts, grants, loans, or cooperative agreements, the signatory for Local Government shall complete 
and submit the federal Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its 
instructions. 

17.3. The parties shall require that the language of this certification be included in the award documents for all 
sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and 
cooperative agreements) and all sub-recipients shall certify and disclose accordingly. Submission of this 
certification is a prerequisite imposed by 31 USC § 1352 for making or entering into this transaction. Any 
person who fails to file the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

18. Insurance 

18.1. Should this Agreement authorize Local Government or its contractor to perform any work on State right 
of way, before beginning work, the entity performing the work shall provide State with a fully executed 
copy of State's Form 1560 Certificate of Insurance verifying the existence of coverage in the amounts and 
types specified on the Certificate of Insurance for all persons and entities working on State right of way. 
This coverage shall be maintained until all work on State right of way is complete. If coverage is not 
maintained, all work on State right of way shall cease immediately, and State may recover damages and 
all costs of completing the work. 

18.2. For projects including buildings, Local Government agrees to insure the building according to Department 
specifications and further agrees to name the Federal Government as a “Loss Payee” should the building 
be destroyed. 

19. Federal Funding Accountability and Transparency Act Requirements 
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19.1. Any recipient of funds under this agreement agrees to comply with the Federal Funding Accountability 
and Transparency Act (“FFATA”) and implementing regulations at 2 CFR Part 170, including Appendix A. 
This agreement is subject to the following award terms: 

http://www.gpo.gov/fdsys/pkg/FR-2010-09-14/pdf/2010-22705.pdf and 

http://www.gpo.gov/fdsys/pkg/FR-2010-09-14/pdf/2010-22706.pdf. 

19.2. Local Government agrees that it shall: 

a. Obtain and provide to State a System for Award Management (“SAM”) number (Federal 
Acquisition Regulation (“FAR”) Subpart 4.11) if this award provides more than $25,000 in 
Federal funding. The SAM number may be obtained by visiting the SAM website whose address 
is https://www.sam.gov/portal/public/SAM/ 

b. Obtain and provide to State a Data Universal Numbering System (“DUNS”) number, a unique 
nine-character number that allows the federal government to track the distribution of federal 
money. The DUNS number may be requested free of charge for all businesses and entities 
required to do so by visiting the Dun & Bradstreet on-line registration website 
http://fedgov.dnb.com/webform; and 

c. Report the total compensation and names of its top five executives to State if:  

1. More than 80 percent of annual gross revenues are from the Federal government, and 
those revenues are greater than $25,000,000; and 

2. The compensation information is not already available through reporting to the U.S. 
Securities and Exchange Commission. 

20. Single Audit Report 

20.1. The parties shall comply with the requirements of the Single Audit Act of 1984, P.L. 98-502, ensuring that 
the single audit report includes the coverage stipulated in 2 CFR Part 200. 

20.2. If threshold expenditures of $750,000 or more are met during the fiscal year, the Local Government must 
submit a Single Audit Report and Management Letter (if applicable) to TxDOT's Audit Office, 125 East 
11th Street, Austin, TX  78701 or contact TxDOT’s Audit Office at http://www.txdot.gov/inside-
txdot/office/audit/contact.html. If expenditures are less than the threshold during Local Government's 
fiscal year, Local Government must submit a statement to TxDOT's Audit Office as follows: 

We did not meet the $______ expenditure threshold and therefore, are not required to have a single 
audit performed for FY ______. 

20.3. For each year Project remains open for federal funding expenditures, Local Government will be 
responsible for filing a report or statement as described above. The required annual filing shall extend 
throughout the life of the agreement, unless otherwise amended or Project has been formally closed out 
and no charges have been incurred within the current fiscal year. 

 

 

21. Signatory Warranty 
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Each signatory warrants that the signatory has necessary authority to execute this agreement on behalf of the 
entity represented. 

Each party is signing this agreement on the date stated opposite that party’s signature. 

City of Killeen 

Date:  By: 
Ann Farris 
Interim City Manager 
City of Killeen, Texas 

THE STATE OF TEXAS 

Date:  By: 
Kenneth Stewart 
Director of Contract Services 
Texas Department of Transportation 
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ATTACHMENT A 
RESOLUTION OF LOCAL GOVERNMENT 
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ATTACHMENT B 
PROJECT LOCATION MAP 
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ATTACHMENT C 
PROJECT ESTIMATE AND SOURCE OF FUNDS 

LG Performs PE Work or Hires Consultant / LG Lets Project to Construction  
 

Work Performed by Local Government (“LG”) 

Description of 
Project Costs to be Incurred 

Total Project Cost 
Estimate 

Federal Participation 
 

Includes additional percentage 
for TDC apportionment where applicable 

State Participation 
Local Government (LG) 

Participation 
Includes any EDC reduction 

where applicable 

% Cost % Cost % Cost 
Planning/Maps/Education/Non-CST $0 0% $0 0% $0 0% $0 
Preliminary Engineering $10,000 0% $0 0% $0 100% $10,000 
Environmental Cost  $5,000 0% $0 0% $0 100% $5,000 
Right of Way $0 0% $0 0% $0 0% $0 
Utilities $0 0% $0 0% $0 0% $0 
Construction $800,000 80% $640,000 0% $0 20% $160,000 
In-kind donation Value  
(Add to Total Project Cost - 20% Maximum value) 

$0 0% $0 0% $0 0% $0 

Work by LG Subtotal $815,000 $640,000 $0 $175,000 

Work Performed by the State (Local Participation paid up front by LG to TxDOT) 

Preliminary Engineering1 $0 0% $0 0% $0 0% $0 
Environmental Cost1 $0 0% $0 0% $0 0% $0 
Right of Way3 $0 0% $0 0% $0 0% $0 
Utilities2 $0 0% $0 0% $0 0% $0 
Construction2 $0 0% $0 0% $0 0% $0 
Work by State Subtotal $0 $0 $0 $0 
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Direct and Indirect State Costs Incurred for Review, Inspection, Administration & Oversight 

Description of 
Project Costs to be Incurred 

Total Project Cost 
Estimate 

Federal Participation 
 

Includes additional percentage 
for TDC apportionment where applicable 

State Participation 
Local Government (LG) 

Participation 
Includes any EDC reduction 

where applicable 

% Cost % Cost % Cost 
Preliminary Engineering1 $5,040 0% $0 0% $0 100% $5,040 
Environmental Cost1 $720 0% $0 0% $0 100% $720 
Right of Way1 $720 0% $0 0% $0 100% $720 
Utilities1 $720 0% $0 0% $0 100% $720 
Construction2 $16,800 0% $0 0% $0 100% $16,800 
Direct State Costs Subtotal $24,000 0% $0 0% $0 100% $24,000 
Indirect State Costs $2,000 $0 $2,000 $0 
TOTAL PARTICIPATION $841,000 $640,000 $2,000 $199,000 
In-kind Contribution Credit Applied    0% $0 
TOTAL REMAINING PARTICIPATION 
AFTER IN-KIND CONTRIBUTION    $0 

 
The estimated total participation by Local Government is $199,000, plus 100% of overruns. 
Total estimated payment by Local Government to State is $24,000. 
1Local Government’s first payment of $7,200 is due to State within 30 days from execution of this contract. 
2 Local Government’s second payment of $16,800 is due to State within 60 days prior to the Construction contract being advertised for bids. 
3If ROW is to be acquired by State, Local Government’s share of property cost will be due prior to acquisition. 
The eligible percent of required local match is stated in the nomination and must be 20% or greater, unless In-Kind, EDC adjustments or TDCs are applied. 
This is an estimate, the final amount of Local Government participation will be based on actual costs. 

Maximum federal TAP funds available for Project are $640,000. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM             AUTHORIZE CHANGE ORDER NO. 9 TO RM 
RODRIGUEZ CONSTRUCTION, LP FOR THE 
CONSTRUCTION OF THE KILLEEN FORT 
HOOD REGIONAL TRAIL, SEGMENT 3 
PROJECT  

  
ORIGINATING DEPARTMENT             PUBLIC WORKS - TRANSPORTATION 

DIVISION 
  
BACKGROUND INFORMATION 
  
In cooperation with the Federal Highway Administration, the Texas Highway Commission issued 
a call for project nominations for the statewide Transportation Enhancement Program (TE) on 
August 30, 2012. The call began on September 14, 2012, and closed on November 16, 2012. In 
two previous project calls, the City of Killeen (COK) had secured funding for two (2) hike and 
bike trails. Those projects have been extremely successful and beneficial to the City of Killeen 
(CCM/R 12-091R). 
  
On July 26, 2013, the City received notification that it had been selected to receive $1,455,498 
for a TE award. The City of Killeen’s proposed project ranked 4th out of 81 prospective projects 
that were submitted to the Texas Department of Transportation (TxDOT). 
  
On February 11, 2014, the City Council authorized a reimbursement resolution which included 
funding for the Westside Trail (Killeen Fort Hood Regional Trail Segment 3) project (CCM/R 14-
023R). 
  
On March 25, 2014 City Council authorized entering in an Advance Funding Agreement with 
TxDOT for the TE award as documented by the Transportation Enhancement Program (CCM/R 
14-035R). 
  
DISCUSSION/CONCLUSION 
  
Change Order No. 9 will add or subtract quantities to balance changes made in the field.  This 
change will be the final adjustment to quantities for the project and is a portion of the closeout 
process. 
  
FISCAL IMPACT 
  
The total cost of the project before this Change Order No. 9 request was $2,181,540.68.  The 
total cost of this change is a net decrease of $77,195.58, resulting in a revised total contract 
price of $2,104,345.10, or cumulative 0.22% decrease to the original contract.  Funds for this 
change order are available in the General Obligation Bonds 2014, Westside Trail account 
number 348-3490-800.58-81.  
  



RECOMMENDATION 
  
City staff recommends City Council authorize the City Manager to execute Change Order No. 9 
in the amount of <$77,195.58> for the Killeen Fort Hood Regional Trail, Segment 3 project with 
RM Rodriguez Construction. 
 







Change Order Proposal 9

DATE:

TO: 5116 S. General Bruce Dr., Suite A

Temple, TX  76502

ATTN: Phone  (254) 742-0102

Fax       (254) 742-0094

RE:

ITEM

NUMBER

SY REMOVING CONC (RIPRAP)

SY REMOVING CONC (FLUME)

CY RIPRAP (CONC)(FLUME)

LF ROCK FILTER DAMS (INSTALL)(TY 2)

LF ROCK FILTER DAMS (INSTALL)(TY 3)

LF ROCK FILTER DAMS (REMOVE)

LF TEMPORARY SEDIMENT CONTROL FENCE (INSTALL)

LF TEMPORARY SEDIMENT CONTROL FENCE (REMOVE)

EA CURB RAMPS (TY 2)

EA CURB RAMPS (TY 7)

SY CONC SIDEWALK (5")

EA WOODEN WEIR CURB INLET PROTECTION

LF ENCASEMENT PIPE 36" DIA, TYPE SPLIT STEEL

EA ADJUST FIRE HYDRANT TO GRADE

TONBOULDER PLACEMENT AND INSTALLATION

EA BURR OAK (30 GAL)

SY CONCRETE PAVING (5" CONCRETE WITH BASE)

LF RAIL (HANDRAIL)(TY D) POWDERCOAT

EA CO4 SINGLE GATE

TOTAL

ACCEPTED:

By:

City of Killeen Title

By:

Title

$59.00 ($2,891.00)

($77,195.58)

Unit Price Total

Tuesday, November 01, 2016

City of Killeen

Bert Holmstrom

Killeen Ft Hood Trail

DescriptionQty

$25.00

$51.00

$2.00

($1,750.00)

($4,080.00)

($300.00)

$38.00

($1,638.00)

($2,660.00)

$52.00

$1,260.00$900.00

($1,200.00)

($4,557.00)

($280.00)

($1,200.00)

($5,400.00)

($450.00)

140

141

142

143

$1,200.00

$1,200.00

$49.00

$140.00

$3.00

$0.25

145

154

177

101

137

Signature

Signature

R M Rodriguez Construction, LP

105

119

135

136

(31.50)

(70.00)

1.40

(70.00)

(80.00)

(49.00)

(150.00)

(1800.00)

(1800.00)

(1.00)

(1.00)

(93.00)

(2.00)

158 (88.00)

165 (25.00)

$250.00 ($22,000.00)

162 (1.00) $750.00 ($750.00)

179 (153.00) $131.86 ($20,174.58)

**CO 4 (4.00)

$185.00 ($4,625.00)

173 (3.00) $1,200.00 ($3,600.00)

$225.00 ($900.00)



CO# Proposed or
Approved Date CCMR Approved CCMR# Amount Account Number

(xxx-xxxx-xxx-xx.xx) Updated Contract Amount % Change in 
Contract

1 02/17/16 N/A $10,345.50 348-3490-800.58-81 $2,119,345.50 0.49%

2 04/07/16 $1,605.18 348-3490-800.58-81 $2,120,950.68 0.57%

3 04/29/16 $0.00 348-3490-800.58-81 $2,120,950.68 0.57%

4 07/07/16 $16,560.00 348-3490-800.58-81 $2,137,510.68 1.35%

5 08/10/16 $32,980.00 348-3490-800.58-81 $2,170,490.68 2.92%

6 08/10/16 $0.00 348-3490-800.58-81 $2,170,490.68 2.92%

7 09/08/16 $8,850.00 348-3490-800.58-81 $2,179,340.68 3.34%

8 $2,200.00 348-3490-800.58-81 $2,181,540.68 3.44%

9 -$77,195.58 348-3490-800.58-81 $2,104,345.10 -0.22%

10 $2,104,345.10 -0.22%

Vendor Signature/Date Dept. Head Signature/Date

Recommended Recommended

Purchasing Manager/Date Director of Finance/Date

Recommended Approved/Disapproved:

City Attorney/Date City Manager/Date

CHANGE ORDER(S) FOR
Killeen-Fort Hood Regional Trail, Segment 3 Project

(Project Name)

Department/Division:
Vendor Name:
Original Contract Amount:
Date CCMR Approved:

Public Works
 RM Rodriguez Construction, LP
$2,109,000.00
07/14/15

Bid No.:

CCMR No.:

15-16

15-082R

HISTORY OF CHANGE ORDERS

Clean-up change order

NOTE

1. If individual Change Order request is ≥ $50,000, please attach CCMR in front of Change
Order request for Council approval
2. If, cumulatively, Change Orders are ≥ 25% of awarded contract amount please attach
CCMR in front of Change Order request for Council approval

Add 90 days; ROW issue.

Add wood privacy fence at culvert channels and pickets in front 
yards at Stallion and Waterfall.

Signs and flood guage

BRIEF Reason for Change Order Request (must fit in allotted space)

Add concrete rip rap and turn down between sidewalk and 
culvert headwall on the west side of Robinett

Replace paint with powercoating on handrails.

Add grouted (concrete) riprap

Add 60 Days; ROW issue.

Reinforce base of retaining wall; base and rip rap.

Approved 

Proposed 

Proposed 

Approved 

Approved 

Approved 

Approved 

Proposed 

Proposed 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 

Approved 

Proposed 
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CITY COUNCIL MEMORANDUM  

 
 
 

AGENDA ITEM Authorize the filing of interventions for the 
foreclosure of abatement liens, in 
conjunction with delinquent tax collection 
lawsuits filed by Bell County. 

 
ORIGINATING DEPARTMENT City Attorney 
 
BACKGROUND INFORMATION 
 
The law firm of McCreary, Veselka, Bragg & Allen, P.C. represents the Bell County Tax Appraisal 
District in the collection of delinquent property taxes.  Several properties that are subject to a 
pending delinquent tax collection lawsuit also have city health and safety liens for the 
abatement of weeds, grass, trash, rubbish, and/or substandard structures.   
 
Typically, properties on which the city has liens are vacant and abandoned and collection of the 
liens via foreclosure is difficult, if not impossible.  First, the owners of the properties may not 
have any non-exempt assets from which the city may collect the amount of its lien; so a 
personal judgment against the property owners has little or no impact.  Second, the city’s liens 
are inferior to the tax liens securing payment of the delinquent taxes on the property.  Often, 
the total amount of the city’s liens and the delinquent property taxes exceed the “true” market 
value of the property and therefore exceed the amount a purchaser will pay for the property at 
a tax lien foreclosure sale conducted by the Bell County Sheriff. 
 
If the minimum bid required by law is not received by the Sheriff at the tax lien foreclosure 
sale, the property is struck off the tax roll, rendering the property tax exempt.  Delinquent taxes 
are not collected, the property is exempt from current taxes, the city does not collect its liens, 
and the city will continue to incur costs for maintenance of the property.  
 
Section 214.004 of the Local Government Code, Section 342.007(h) of the Health and Safety 
Code, and Section 33.41(c) of the Tax Code provide that the city may attempt to recover the 
amount of its liens in conjunction with a delinquent tax collection lawsuit.  If the city intervenes 
in the county’s delinquent tax collection lawsuits, the city’s liens will be included in the 
judgment for the foreclosure of the tax liens.  The city will receive the amount of its liens from 
the proceeds of the tax sale to the extent there are proceeds remaining after the payment of 
the delinquent taxes and costs of the foreclosure suit and sale.  Since the city’s liens are inferior 
to the tax liens, the city may not recover all or any of the amount of its liens, and the city’s liens 
will be extinguished.  However, the city will benefit from having the property sold to a new 
owner who will maintain the property and pay taxes on the property in the future.  
Furthermore, the city will obtain payment of the delinquent taxes, may obtain payment of its 
liens, and will be relieved from the future cost of maintenance of the property. 
 
 
 



DISCUSSION/CONCLUSION 
 
Since the Tax Appraisal District is in the process of foreclosing several tax liens, the Appraisal 
District’s attorney is offering to also represent the city by preparing an intervention for the city 
in the delinquent tax collection lawsuit in order that the city’s liens may be included in the 
judgment for the foreclosure on the tax liens.  There will be no charge by the law firm to the 
city for filing this intervention or for the recovery of all or part of the amount of the city’s liens 
from the tax lien foreclosure sale.  Additionally, the law firm has offered to include the city’s 
unpaid liens in future delinquent tax collection lawsuits, as well. 
 
FISCAL IMPACT 
 
There is no cost to the city for authorizing the Bell County Tax Appraisal’s law firm to file this 
intervention on behalf of the city; however, there is the potential to obtain both delinquent city 
taxes and unpaid lien revenue from the city’s participation in this lawsuit and future lawsuits. 
 
RECOMMENDATION 
 
That the City Council authorize the law firm of McCreary, Veselka, Bragg & Allen, P.C. to file 
interventions on behalf of the City of Killeen for the foreclosure of abatement liens for the costs 
of abating weeds, grass, trash, rubbish, and/or substandard structures, in conjunction with the 
delinquent tax collection lawsuits filed by the Tax Appraisal District of Bell County, and 
authorizing the Interim City Manager to execute any and all required documents. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           Authorize participation in the Texas Water 
Development Board Grant for the Nolan 
Creek Regional Flood Protection Master Plan 
Project. 

  
ORIGINATING DEPARTMENT                         Public Works / Environmental Services 

  
BACKGROUND INFORMATION 
  
The Texas Water Development Board (TWDB) Flood Protection Planning Program, created in 
1991, is a grant program designed to assist political subdivisions in evaluating regional 
structural and nonstructural solutions to flooding problems. Only regional projects are eligible 
for this grant. Grants for flood protection planning in our area are limited to 50% of the total 
cost of the project. In-kind services may be substituted for any part of the local share if such 
services are directly in support of the planning effort, are properly documented, and approved 
in advance by the TWDB. 
  
On May 9, 2016, the Central Texas Council of Governments (CTCOG) hosted a Nolan Creek 
watershed meeting to discuss the opportunity to apply for a TWDB grant to fund the creation of 
a Nolan Creek Flood Protection Master Plan. Representatives from Bell County, Bell County 
Water Control & Improvement District (WC&ID) #6, Belton, Brazos River Authority, Central 
Texas Council of Governments, Harker Heights, Nolanville, Killeen and Texas Agrilife all 
participated in the discussion on regional flood protection. On May 24, 2017, the City Council 
authorized the submission of a TWDB Flood Protection Planning Grant application for the Nolan 
Creek Regional Flood Protection Master Plan project (CCMR #16-059). On August 25, 2016, the 
TWDB awarded CTCOG a grant for this project. The Nolan Creek project scored #2 out of 41 
applications submitted from across the state. 
  
DISCUSSION/CONCLUSION 
  
Benefits of a regional flood protection master plan include prioritization and coordination of 
structural and nonstructural projects throughout the watershed, improved water quality, 
increased public education, and increased public safety.  Participation in the CTCOG’s TWDB 
proposed planning grant project does have some direct benefit to the residents of Killeen. One 
benefit is the shared expense of mapping and modeling the Nolan Creek watershed. This grant 
would allow the City to proceed with this 2012 Drainage Master Plan planned project, without 
having to wait for funding in a future drainage bond. Proposed flood retarding structures 
identified for construction within the City of Killeen would benefit Killeen by providing an area 
that could also be utilized as a park and a water quality feature. These structures would support 
our Vision 2030 plan by contributing to a higher quality of life for our residents and by helping 
to reduce the regulated pollutants in Nolan Creek. Reduction of pollutants assists the City in 
avoiding issuance of a regulated Total Maximum Daily Load (TMDL) by the TCEQ. Additional 
benefits include increased priority in other grant programs, potential revisions to the regulatory 



Special Flood Hazard Area (SFHA) maps, and increased public safety through the development 
and use of early warning systems.  
  
CTCOG provided a preliminary project cost breakdown based on four areas: hydrology, 
hydraulics, field survey, and population within the watershed. The total project cost is 
$462,038. The awarded project includes $231,019 in grant funds and requires a $231,019 
match to be funded by the political subdivisions within the watershed. The City of Killeen’s 
identified portion of the match, based on the criteria identified above, is $146,599.00. City staff 
has worked with the CTCOG to identify in-kind services that will offset a portion of the city's 
identified match.  
  
FISCAL IMPACT 
  
Participation in this project will require in-kind services of $92,371.33 and a cash contribution of 
$54,227.67. Funding for the cash contribution is available in the fiscal year 2016-2017 drainage 
utility fund's environmental services professional services account 575-3476-432.47-20 that has 
an available budget of $117,734.    
  
RECOMMENDATION 
  
Recommend the City Council approve participation in the TWDB Flood Protection Planning Grant 
for the Nolan Creek Regional Flood Protection Master Plan project and authorize the City 
Manager to execute all contracts, change orders, documents, and agreements associated with 
the grant.   
  
  
  
  
 







Nolan Creek Flood Protection Plan
2016 TWDB Grant 

In‐Kind Services By Killeen

Task 
Number

Task Description Total
In‐Kind 
Hours

Total 
In‐Kind 
Expense

1 Collection and Review of Baseline Information 19.00            661.53$        
2 Development of a Base Map 56.00            1,288.42$    
3 Assessment of Environmental Constraints 58.00            1,409.04$    
4 Identification of Flood Early Warning System Improvements ‐                ‐$              
5 Identification of Flood Response Implementation Strategies 20.00            777.95$        
6 Initial Identification of Flood Problem Areas 26.00            987.23$        
7 Perform Field Survey 2,466.00      58,422.45$  
8 Develop Hydrologic Model 666.00          20,358.11$  
9 Develop Hydraulic Model ‐                ‐$              
10 Final Identification of Flood Problem Areas, Establishment of Flood Protection Criteria,

and Evaluation of Flood Mitigation Alternatives
44.00            1,767.66$    

11 Perform Hydrologic/Hydraulic Analyses of Flood Mitigation Alternatives 136.00          4,798.98$    
12 Develop Benefit/Cost Analysis of Flood Mitigation Alternatives 18.00            846.93$        
13 Prepare Implementation and Phasing Plan 20.00            881.47$        
14 Review Draft and Final Reports 5.00              171.57$        

3,534.00      92,371.33$  Total

Revised 11/17/16 6:08pm



Nolan Creek Flood Protection 
Plan – TWDB Grant Opportunity
December 6, 2016



Nolan Creek Watershed



2012 Drainage Master Plan



Nolan Creek Flood Protection Plan
Benefits

• Coordinate additional monitoring
stations along Nolan Creek and its
the tributaries.

• Develop early warning software.

• Update/amend Special Flood
Hazard Area (SFHA) maps.



Nolan Creek Flood Protection Plan
Benefits

• Positions each entity and the watershed for
participation in other grant programs to fund
some of the projects identified.

• Identify construction projects within each entity 
that could lead to increased storage capacity & 
water quality. These projects may assist the City 
in avoiding issuance of a regulated Total 
Maximum Daily Load (TMDL) by the TCEQ.



Nolan Creek Watershed

38th



2012 Drainage Master Plan



Nolan Creek Flood Protection Plan

• Regional Support of Grant Project:
▫ Bell County WCID #6
▫ Belton
▫ Brazos River Authority
▫ Harker Heights
▫ Nolanville
▫ Killeen



Nolan Creek Flood Protection Plan
Cost of Participation

• CTCOG provided a preliminary cost breakdown
for the $462,038 project based on four areas:
▫ Hydrology
▫ Hydraulics
▫ Field survey
▫ Population

• Based on those areas, the City of Killeen’s
identified portion is $146,599, which is
approximately 63.5% of the required grant
match ($231,019).



Nolan Creek Flood Protection Plan
Cost of Killeen’s Participation

• Cash Contribution: $54,227.67
• In-Kind Services: $92,371.33

Hours  Expenses 
GIS 489.00 $    9,914.97 
Engineering 449.00 $  18,515.86 
Environmental Services 59.00 $    3,214.02 
Drainage Engineering 364.00 $    9,823.37 
Drainage Maintenance 1,559.00 $ 29,966.74 
Transportation/CIP 614.00 $ 20,936.36 

Totals 3,534.00 $  92,371.33 



Nolan Creek Flood Protection Plan

Questions?
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           Authorize the execution of a professional 
services contract amendment with CG 
Environmental - Cleaning Guys, LLC for the 
August 12, 2016, emergency environmental 
response. 

  
ORIGINATING DEPARTMENT                            Public Works - Environmental Services 

  
BACKGROUND INFORMATION 
  
In December 2014, the City entered into a contract for emergency response services with CG 
Environmental - Cleaning Guys, LLC (CG). The services within that contract were for hazardous 
material cleanup, remediation, and disposal. The contract terms were for an as-needed 
emergency response basis not to meet or exceed $50,000.00. Prior to August 12, 2016, CG 
responded to three emergency environmental responses and two hazardous disposals at total 
cost of $29,159.29. 
  
The City currently holds a Municipal Separate Storm Sewer System (MS4) permit with the Texas 
Commission on Environmental Quality (TCEQ). As part of that permit the City is responsible for 
the water quality in our watercourses. That TCEQ permit and current city ordinances require the 
City to respond to, contain, and remediate any known point discharge not comprised entirely of 
storm water. 
  
DISCUSSION/CONCLUSION 
  
On the morning of Friday, August 12, 2016, the City responded to a gas fire at 4415 E. 
Veterans Memorial Boulevard.  Staff evaluated the situation and determined that the level of 
response needed required professional assistance. As a result, staff utilized the existing contract 
authorization to contact CG to request assistance in the containment, remediation, and disposal 
of petroleum products that entered the soil and watercourse.   
  
Staff coordinated emergency environmental response compliance with various regulatory 
agencies and CG. The regulatory agencies included Environmental Protection Agency (EPA), 
U.S. Department of Transportation, TCEQ, and Texas Parks & Wildlife (TPW). Due to the nature 
of the contamination testing, final disposal, and remediation were not completed until October 
21, 2016, at a total cost of $214,199.02. Interim reports were filed with all regulatory agencies 
on October 5, 2016, and October 11, 2016. The EPA and TCEQ require a formal final report 
documenting remediation methods and proof of permitted disposal within six months of the 
spill.   
 
FISCAL IMPACT 
  
Funding in the amount of $214,199.02 is available in the 575 Drainage Utility Fund’s reserve 
accounts based on savings from last fiscal year. Once a budget amendment is authorized to 



cover this expense, the funds will be available in the Professional Services - Special Services 
account (575-3476-432.47-99). 
  
RECOMMENDATION 
  
City staff recommends that the City Council authorize the City Manager to enter into a contract 
amendment with CG Environmental - Cleaning Guys, LLC for $214,199.02 for the August 12, 
2016 Emergency Environmental Response project.   
  
 



CG Environmental ‐ Cleaning Guys, LLC.

$29,159.29
$20,840.70

Date Event Invoice 
Amount

1/30/2015 Car fire Clean Up (Reece Creek Road) $17,075.59
3/10/2015 Credit ‐$937.50
12/10/2015 Hazardous Waste 55 gal removal (various small clean ups) $790.00
5/5/2016 Plane Crash Fuel Cleanup (Skylark Airfield) $1,676.75
7/11/2016 Hazardous Waste 55 gal removal (various small clean ups) $1,741.00
7/11/2016 Car Fire Clean up (20th and Ave E) $8,813.45

Total to Date in the current contract (up to $49,999.99)
Amount Remaining in Contract
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8/12/16 GAS FIRE AT 4415 E. VETERANS MEMORIAL BLVD 

Situation Summary 
 
One privately owned vehicle (POV) was reported as crashing into a fuel tanker while it was refueling the 
gas tanks at Mickey’s convenience store. This resulted in one death (the driver of the POV) and the 
reported discharge of ~2300 gallons of diesel fuel from the tanker, ~50 gallons of diesel fuel from the 
City of Killeen Fire Truck that caught on fire, and ~6,300 gallons of gasoline from the tanker. We believe 
that most of that discharge was burned and the rest went into Little Nolan Creek. Little Nolan Creek is 
approximately 0.3 miles from the crash site. Approximately 500 meters (0.31) miles of Little Nolan Creek 
were impacted by the tanker spill and fire fighting foam. The initial spill was contained, remediated, and 
the creek and soil restored.    
 
08/12/2016 

0521 Director of Environmental Service (Kristina Ramirez) received activation call from the Fire Chief 
(Kenneth Hawthorne). Incident was reported as a fire and discharge into Little Nolan Creek due to a gas 
tanker exploding at the gas station on the northwest corner of VMB and Twin Creek.  

0523 Public Works Incident Commander (Joe Stuart) received activation call from the Director.  

0525 Public Works Incident Commander (IC‐PW) notified Manager of Mowing and Drainage Services 
(Jeffrey Reynolds). 

0530 IC‐PW and Manager arrived at spill site. 

0532 IC‐PW and Manager inspected creek area for signs of contaminates. 

0537 Manager notified Supervisor (Chris Noll) to activate Response Team 3 (ES Staff). 

0600 Director arrived at spill site. 

0610 ES staff searched downstream for contaminates. 

0618 Director contacted City’s contractor (CG Environmental) for response assistance. 

0625 Director contacted Executive Director of Public Works (Scott Osburn) and notified him of actions 
taken, need for contract that may go over $50K, and assignment of incident command for Public Works. 

0642 Remainder of Response Team 3 and equipment arrived at spill site. 

0700 CG Environmental staff arrived at spill site. 

0712 Grones Environmental arrived downstream of spill site. Grones was notified that they were not 
acting under direction of the City of Killeen. 

0720 ES staff constructs downstream earthen berm to contain fuel. 



0733 Director coordinates with Bell County Emergency Response regarding environmental response 
contractors. 

0747 Director contacted Executive Director of Public Works (Scott Osburn) and updated him on status 
and increased anticipated expenses. 

0751 Bell County Emergency Response confirmed notification given to Grones. CG Environmental 
agreed to subcontract with Grones until CG Environmental’s equipment arrived on site. 

0805 ES Staff completed downstream earthen berm. 

0826 Director reported spill to EPA hotline. 

0910 Director is contacted by EPA (Brandi Todd) regarding clarification of spill. 

0949 Director reported spill to Texas Parks & Wildlife hotline. 

0954 Director reported spill to TCEQ Waco regional office. 

0954 Structure (Gas Station) deemed unstable and demolition required by Killeen Fire Department 
(KFD). KFD requested assistance from IC‐PW for demolition. KFD requested assistance from Traffic & 
Streets Crews to evaluate traffic signal and remove cable and debris laying across destroyed fire truck. 

1041 TCEQ Waco regional office contacted Director for clarifications. 

1045 Additional ES staff / equipment arrive on site for structure demolition. 

1054 Solid Waste contacted to relocate dumpster from spill site. 

1126 Texas Parks & Wildlife (Travis Tidwell) contacted Director for clarifications. 

1130 Solid Waste relocated dumpster from spill site. 

1143 EPA notified Director that two of their contractors would be inspecting the site. 

1331 ES – Drainage Engineering staff arrived on site to take DO readings. 

1332 EPA contractor (David Crowe) notified staff that they were on site. Waited for TCEQ to arrive 
before beginning inspection of affected area. 

1334 Director contacted Director of Transportation (David Olson) requesting traffic barrels for a lane 
drop once the roadway was reopened.  

1340 TCEQ arrived on site.  Inspection of entire affected area by regulatory entities with Director & 
Manger. 



1404 TPW arrived on site.  Conducted inspection on his own and then met up with the rest of the 
regulatory entities, the Director, and Manager. TPW (Travis Tidwell) notified Director that due to the 
anticipated rain that evening, he would be conducting a dead fish survey. 

1430 Dump trucks arrive on site with sand for transport of compromised air tanks. 

1441 David Olson reported to the Director that they were reaching out to contractors in order to secure 
enough traffic control devices for the lane drop. Street Division’s on call team (Taitague & Arroyo) called 
out to set up traffic control devices. 

1514 ES staff began demolition of structure per KFD due to structural integrity. 

1538 Valuables from structure removed by ES Staff and retrieved by property owner (ATM & Safe). 

1603 Director contacted the Director of Water & Sewer Utilities (Steve Kana) and the Director of Water 
& Sewer Services (Robert White) regarding a manhole within the affected area that would need its collar 
repaired and to locate the sewer lines in the area where the contaminated soil was being removed. 

1628 Structure demolition completed. 

1700 Director received update from TPW (Travis Tidwell) regarding findings of his dead fish survey.  

1713 Director updated City Attorney (Kathy Davis). 

1729 Killeen Police Department (KPD) & KFD take over use of backhoe and dump truck to dispose of 
compromised air tanks. 

1735 Traffic Employee (Carl Mafnus) was called out by David Olson to supply stop signs. 

1736 Director updated EPA (Brandi Todd) as requested. 

1757 ES staff moves to secondary staging area for air tank removal by McLennan County bomb squad. 

1818 TPW (Travis Tidwell) notified Director that he estimated 1,000 dead fish in the affected area. 

2024 CG leaves site and is scheduled to return the next day. 

2103 Director called KFD Chief for situation update. 

2130 Bomb squad loaded compromised air tanks into ES dump truck. 

2150 ES staff loads remaining sand over compromised air tanks for transport to KPD firing range for 
detonation. 

2205 ES Staff leaves secondary staging area. Response Team 1 was scheduled to return to the site at 
9am the following day to meet with the EPA and CG Environmental. 

2209 Traffic Employee (Carl Mafnus) was called out by David Olson to supply additional stop signs. 



2220 Director leaves secondary staging area and turns site over to David Olson. David remained on site 
with Streets staff to install traffic control once the remaining containers were handled and the fire truck 
towed from the scene. 

08/13/2016 

CG (Contractor) ‐ Replaced booms. Replaced berm that had failed. Continued to remove contaminants 
and dead fish from the creek. Removal of contaminated soil complete. No contaminates or dead fish left 
the containment area despite the rain last night. Removal of diesel from dry utility manholes completed. 
Washed road at Twin Creek north crossing of VMB. During that time Twin Creek from VMB to Water 
Street was closed from ~2pm to ~4pm. The ROW area in front of the night club was cleaned and two of 
the driveways reopened.  

Traffic employee (Carl Mafnus) and Street Division’s on call team (Taitague & Arroyo) called out to set 
up traffic control devices and to assist with resetting lane drops. The lane drop was left in place until the 
new traffic control set up at the intersection can be re‐evaluated. KPD originally instructed staff to place 
barricades on private property side of the row since the nightclub will be opening tonight. Barricades 
from streets were placed as instructed, however when cleaning was completed they were moved to the 
east side of the parking lot to surround the containers of contaminated material.  

 ES staff inspected creek then conducted normal storm response throughout the city. Nothing significant 
from the rain event to report. Staff met with EPA on site from ~10am to ~1pm. ES Staff left work at 
~230pm. EPA confirmed conditions and responses are acceptable. Director remained on site until traffic 
control was reset and work within the row was completed. 

08/14/2016 

CG Environmental ‐ Pressure washed contaminated embankment and rocks. Visible contaminates on 
water surface recovered. Based on pressure washing results, CG left booms in place overnight as a 
precautionary measure and will skim the surface once more tomorrow. All dead fish were picked up and 
disposed of. Testing conducted. Road barricades will be removed in the morning. Site is visibly better 
and appears to be back to upstream baseline conditions.  

Director communicated via phone and photos with EPA and CG today.  

08/15/2016 

CG Environmental ‐ Visually checked the booms and conducted a site assessment. They will inspect the 
site day to day pending test results and final decontamination of embankment and rocks. They will not 
be in the creek due to safety concerns as a result of the heavy rain. They did place additional booms as a 
precautionary measure. They have taken profile samples of the collected waste in order to get it 
approved & hauled off‐site. That process will be on‐going for the next couple of weeks. They have to 
take additional confirmation samples & run them in the lab to ensure the contaminated area has been 
excavated to proper standards. The turn‐around time for the analytical results is normally 7‐10 days. 



They will be concentrating their efforts over the next few days to ensure the creek is taken care of and 
move forward from there. 

08/24/16 

CG Environmental ‐ Removed the booms from the watercourse and the creek appears to be back to its 
preexisting state. Analytical confirmation samples were taken on 08/23/16 for water and soil. Once the 
results are within regulatory requirements, they will schedule a day to backfill the areas where soil was 
removed. This will include removal of any remaining earthen berms. 

 We are still waiting on the liquid and soil profiles. Once those are received CG will be able to remove 
the storage containers off site and properly dispose of the material. 

 CG will be back on site to clean out the telephone manholes again. Since these manholes are not water 
tight they have been accumulating water as a result of recent rains. Since these manholes were 
originally contaminated, CG has been testing the water in the manholes. The levels are still relatively 
high, so CG will have to pump the contaminated water out again. In order to do this they will have to 
block off the northern intersection of Twin Creek and VMB. CG will coordinate with Transportation and 
our Police Department prior to shutting down the road next week.  The closure will be similar to that 
which was done on Saturday 08/13/16 for approximately 2 hours.   

09/23/16 

CG Environmental was on site this past week. They back filled the excavated area along VMB on the 
west side of the creek with topsoil and seed.  The test results came in good, so the liquid waste 
containers were also removed this week from the site and disposed of properly.  

09/29/16 

ES staff inspected the site and the grass appears to be taking well. Staff continues to work with CG on 
final reports and invoicing. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           Fiscal Year 2017 Drainage Utility Fund 
Budget Amendment 

  
ORIGINATING DEPARTMENT                        Public Works - Environmental Services 

  
BACKGROUND INFORMATION 
  
The City currently holds a Municipal Separate Storm Sewer System (MS4) permit with the Texas 
Commission on Environmental Quality (TCEQ). As part of that permit, the City is responsible for 
the water quality in our watercourses. That TCEQ permit and current city ordinances require the 
City to respond to, contain, and remediate any known point discharge not comprised entirely of 
storm water. 
  
On the morning of Friday, August 12, 2016, the City responded to a gas fire at 4415 E. 
Veterans Memorial Boulevard. Due to the nature of the contamination, the City utilized CG 
Environmental - Cleaning Guys, LLC. to respond to the gas fire. Testing, final disposal and 
remediation were not completed until October 21, 2016.  
  
DISCUSSION/CONCLUSION 
  
Staff coordinated emergency environmental response compliance with various regulatory 
agencies. The regulatory agencies included Environmental Protection Agency (EPA), U.S. 
Department of Transportation, TCEQ, and Texas Parks & Wildlife (TPW). The Fiscal Year 2016-
2017 adopted budget (Ordinance #16-044) did not include funding for this magnitude of 
emergency environmental response.  
  
FISCAL IMPACT 
  
The Fiscal Year 2017 budget will be revised to reflect the increase of $214,199.02 in expense 
account 575-3476-432.47-99 (Professional Services - Special Services account). Funding is 
available in the 575 Drainage Utility Fund’s fund balance. The adopted FY17 expenditures in the 
Drainage Utility are $4,236,547.00. The impact to the Drainage Utility Fund’s reserve account 
will be a reduction from a projected FY17 ending fund balance of $4,102,671.00 to 
$3,888,471.98. 
  
RECOMMENDATION 
  
City staff recommends that the City Council approve the attached ordinance authorizing the 
additional expenditure of $214,199.02 for the August 12, 2016, emergency environmental 
response.   
 



ORDINANCE NO. 16-_________ 
 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF KILLEEN, TEXAS, 
AMENDING THE FY 2017 ANNUAL BUDGET AND PLAN OF MUNICIPAL SERVICES OF 
THE CITY OF KILLEEN BY INCREASING A DRAINAGE UTILITY FUND EXPENSE 
ACCOUNT; REPEALING ALL ORDINANCES OR PARTS OF ORDINANCES IN CONFLICT 
WITH THIS ORDINANCE; PROVIDING A SAVINGS CLAUSE AND ESTABLISHING AN 
EFFECTIVE DATE. 
 
WHEREAS a budget for the City of Killeen Drainage Utility Fund Environmental Services for the 
Fiscal Year October 1, 2016, to September 30, 2017, has been adopted by City Council in 
accordance with the City Charter; and 
 
WHEREAS the City of Killeen is required to respond to, contain and remediate any known point 
discharge not comprised entirely of storm water; and 
 
WHEREAS the City of Killeen Drainage Utility Fund Environmental Services budget will be 
higher than expected; and 
 
WHEREAS the need for the additional funds in the Drainage Utility Fund Environmental 
Services budget requires a budget amendment; 
 
NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
KILLEEN: 
 
SECTION I.  That Ordinance #16-044 adopting a budget for operating the municipal 
government of the City of Killeen for the Fiscal Year October 1, 2016, to September 30, 2017, 
be amended as to the portion of said budget as follows: 
 
Drainage Utility Fund 
  

Account Number Account Name 
Original 
Budget 

Budget 
Increase 

Amended 
Budget 

575-3476-432.47-99 Professional Services – 
Special Services $10,000.00 $214,199.02 $224,199.02 

 
SECTION II.  That the City Council finds that the public notice and public hearing 
requirements of Section 56 of the City Charter have been complied with prior to the enactment 
of this ordinance. 
 
SECTION III.  That should any section or part of any section or paragraph of this ordinance 
be declared invalid or unconstitutional for any reason, it shall not invalidate or impair the 
validity, force or effect of any other section or sections or part of a section or paragraph of this 
ordinance. 
 
SECTION IV.  That all ordinances or parts of ordinances in conflict with the provisions of this 
ordinance are hereby repealed to the extent of such conflict. 
 
SECTION V.  That this ordinance shall be effective after its passage and publication according 
to the law.   
 



PASSED AND APPROVED at a regular meeting of the City Council of the City of Killeen, 
Texas, this 13th day of December, 2016, at which meeting a quorum was present, held in 
accordance with the provisions of V.T.C.A., Government Code, 551.001 et seq. 
 
 
 APPROVED 
 
 
 
 _________________________ 
 Jose L. Segarra, MAYOR 
 
 
ATTEST: 
 
 
__________________________ 
Dianna Barker, CITY SECRETARY  
 
 
APPROVED AS TO FORM:    
 
 
_________________________  
Kathryn H. Davis, CITY ATTORNEY 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM ZONING CASE #Z16-22 “B-3” (LOCAL 
BUSINESS DISTRICT) TO “B-4” (BUSINESS 
DISTRICT) 

 
ORIGINATING DEPARTMENT  PLANNING & DEVELOPMENT SERVICES 
 
This request is submitted by Christian House of Prayer, Inc. to rezone Lot 1, Block 1, Christian 
House of Prayer Addition and Lot 1, Block 1, Christian House of Prayer Addition Phase 3, from 
“B-3” (Local Business District) to “B-4” (Business District). The property is located on the 
southwest corner of E. Stan Schlueter Loop (FM 3470) and Cunningham Road.  The properties 
are locally known as 2904 and 3300 Stan Schlueter Loop, Killeen, Texas.  The property owners 
are rezoning the property to allow for trailer rental and sales.  
 
District Descriptions:  
A building or premises in a district “B-4” Business District shall be used only for the following 
purposes: 
 
(1) Any use permitted in the "B-3" district 
(2) Trailer rental and sales 
(3) Auto sales. Where the major business is the showroom display and sale of new automobiles 
by an authorized dealer and used car sales, repair work and storage facilities on the same 
premises shall be purely incidental; provided, that the area allowed for the repair and storage of 
cars shall not be nearer than twenty (20) feet from the required front line of the principal 
building  
(4) Auto sales. Used cars; no salvage, dismantling or wrecking on premises; no display of 
vehicles in required front yard; junked vehicles must be placed behind a screening device  
(5) Commercial parking (public garage or parking lot) 
(6) Auto upholstery or muffler shop 
(7) Auto repair (garage), with on-site junked vehicles being enclosed within a building 
(8) Cold storage plant (locker rental) 
(9) Building material or lumber sales (no outside storage) 
(10)Cleaning, pressing and dyeing: 
a. No direct exterior exhaust from cleaning plant permitted 
b. Dust must be controlled by either bag or filter and separator or precipitator so as to eliminate 
the exhausting of dust, odor, fumes or noise outside the plant. 
(11) Garden shop, greenhouse or nursery (retail) 
(12) Ballpark, stadium, athletic field (private) 
(13) Philanthropic institutions (not elsewhere listed) 
(14) Cabinet, upholstery, woodworking shop 
(15) Plumbing, electrical, air conditioning service shop (no outside storage) 
(16) Trade or business school 
(17) Garment manufacturing in a space of four thousand (4,000) square feet or less, with all 
loading and unloading off-street 
 



Property Specifics 
 
Applicant/Property Owner:  Christian House of Prayer, Inc. 
 
Property Location:  The property is located on the southwest corner of the intersection of E. 
Stan Schlueter Loop (FM 3470) and Cunningham Road.  The properties are addressed as 2904 
and 3300 E. Stan Schlueter Loop, Killeen, Texas. 
 
Legal Description:  Lot 1, Block 1, Christian House of Prayer Addition and Lot 1, Block 1, 
Christian House of Prayer Addition Phase 3, Plat Records of Bell County, Texas. 
 
Zoning/ Plat Case History:  
 
 This property was zoned to “B-3” (Local Business District) on September 27, 2011, per 

Ordinance No. 11-87.  

 The subject property is platted as Lot 1, Block 1, Christian House of Prayer Addition and 
Lot 1, Block 1, Christian House of Prayer Addition Phase 3. 

Character of the Area 
 
Existing Land Use(s) on the Property:  The subject site is currently the site of the Christian 
House of Prayer and associated retail/commercial uses (the Village Square).  There are single-
family and agricultural zoned properties to the west and south of this site.  Those lots are 
acreage parcels with an average depth of 788 feet and 964 feet, as measured from Onion Road 
and Love Road, respectively. 
 
Historic Properties:  There are no historic structures on this property. 
 
Figure 1. Zoning Map 
 
See Attachment 
 
Infrastructure and Community Facilities 
 
Water, Sewer and Drainage Services:   
Provider: City of Killeen 
Within Service Area: Yes 
Feasibility Study or Service Commitment: Water, sanitary sewer, and drainage utility services 
are available to the above subject property located within the City of Killeen municipal utility 
service area.  Adequate potable water and sanitary sewer capacity are available, and in service, 
to the current businesses located on the property.  Public storm drainage infrastructure is 
limited to public rights-of-way and detention of post development storm water run-off may be 
required if additional impervious surfaces are constructed within the existing subdivision.  No 
extension of municipal infrastructure is required for this rezoning.  Public Works personnel have 
performed only a basic assessment of publicly-dedicated water, sanitary sewer, and storm 
water infrastructure that would serve this property.  The property owner and his agents are 
cautioned that unknown or unforeseen site conditions may require remedial action to provide 



safe and adequate water, sewer, or drainage service to the property.  Further, City of Killeen 
development regulations require that capacity analyses related to development of the property 
are the sole responsibility of the owner.  The owner or his agents, acting as the permit 
applicant for re-development of the subject property, shall coordinate tie-in to all publicly 
dedicated infrastructure with the Public Works Department.      

Transportation: 
Existing conditions: Stan Schlueter Loop (FM 3470) and Cunningham Road are classified 
(respectively) as a 110’ principal arterial and a 90’ minor arterial on the City’s adopted 
Thoroughfare Plan.  Ingress/egress for FM 3470 is controlled by the state and disciplined by 
TxDOT’s access management policies; additional access is currently available to the tract from 
the abutting minor arterial to the east (Cunningham Road). The applicant is advised that 
ingress/egress to and from Cunningham Road will be disciplined through the policies of the 
City’s Thoroughfare Development Manual when the property is developed/re-developed. 
Proposed Improvements: There are no planned transportation improvements as part of this 
zoning request.   
Projected Traffic Generation: There will be virtually no increase in traffic as a result of this 
consideration.  
 
Environmental Assessment 
 
Topography/Regulated Floodplain/Floodway/Creek:  The property ranges in elevation 
from 856 feet to 880 feet in elevation.  The northwest corner of the tract lies within a FEMA 
regulatory Special Flood Hazard Area (SFHA).  There are no known wetlands on the parcel. 
Detention of post development storm water run-off would be required if the property is further 
developed.  Public storm drainage infrastructure lies within the abutting rights-of-way of FM 
3470, prior to entering an urbanized tributary (Little Nolan Creek) that flows to north into South 
Nolan Creek.  A portion of the property drains southward and ultimately enters Trimmier Creek.  
Currently, there is no public drainage infrastructure along the southern boundary of the 
property.  Little Nolan Creek and South Nolan Creek are currently listed on the TCEQ’s 303(d) 
water quality list for impairment due to bacteria and concerns for near non-attainment for 
nutrients. Trimmier Creek currently listed on the TCEQ’s 303(d) water quality list for concerns 
for near non-attainment for macrobenthic community. 

Land Use Analysis 

Land Use Plan: This area is designated as ‘General Commercial’ on the Future Land Use Map 
(FLUM) of the Comprehensive Plan. 
 
Plan Recommendation: The ‘General Commercial’ character encourages a wide range of 
commercial, retail and service uses, at varying scales and intensities depending on the site. 
 
Consistency:  This request is consistent with the Comprehensive Plan. 
 
Public Notification 
 
The staff notified forty-two (42) surrounding property owners regarding this request. Staff has 
received no protests. 
 



Recommendation 
 
The Planning & Zoning Commission recommended approval of “B-4” (Business District) for 
approximately 47 acres, being all of Lot 1, Block 1, Christian House of Prayer Addition Phase 3 
and the western 7.7 acres of Lot 1, Block 1, Christian House of Prayer Addition, by a vote of 6 
to 0.  The request is consistent with the Comprehensive Plan’s Future Land Use Map (FLUM). 
The trailer rental and sales are a component of the Village Square land uses located on the site.   
 



Figure 1. Zoning Map  
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MINUTES 

PLANNING AND ZONING COMMISSION MEETING 

NOVEMBER 21, 2016 

 

CASE #Z16-22 

 B-3 to B-4 

 

 HOLD a public hearing and consider a request by Christian House of Prayer, Inc. to 

rezone Lot 1, Block 1, Christian House of Prayer Addition and Lot 1, Block 1, Christian 

House of Prayer Phase 3, from “B-3” (Local Business District) to “B-4” (Business 

District).  The property is located on the south right-of-way of Stan Schlueter Loop, 

west of Cunningham Road.  The property is locally known as 3300 E. Stan Schlueter 

Loop and 2904 E. Stan Schlueter Loop, Killeen, Texas.  

 

Chairman Frederick requested staff comments. 

 

City Planner, Tony McIlwain, stated this request is submitted by Christian House of Prayer, 

Inc. to rezone Lot 1, Block 1, Christian House of Prayer Addition and Lot 1, Block 1, 

Christian House of Prayer Addition Phase 3, from “B-3” (Local Business District) to “B-4” 

(Business District). The property owners are rezoning the property to allow for trailer rental 

and sales.  

 

The staff notified forty-two (42) surrounding property owners regarding this request. Staff 

has received no responses. 

 

The subject site is currently the site of the Christian House of Prayer and associated 

commercial uses.  There are single-family and agricultural zoned properties to the west and 

south of this site.  Those lots are acreage parcels with an average depth of 788 feet and 964 

feet. 

 

Staff recommended approval of “B-4” (Business District) zoning for the site. The request is 

consistent with the Comprehensive Plan’s Future Land Use Map (FLUM). The trailer rental 

and sales are a component of the commercial land uses located on the site.   

 

Mr. Joe Walker, 3217 Sabrina Lane, Copperas Cove, Texas, was present to represent this 

request.   

 

Vice Chair Dorroh and Commissioner Purser had concerns changing the existing B-3 zoning 

to B-4.  Vice Chair Dorroh asked Mr. Walker if he was amicable to only rezoning the 

property on the western side.  Mr. Walker explained that their priority is ministry, but both 

lots have been used to park the U-Haul trucks.   

 

After a lengthy discussion, the Commission and Mr. Walker came to an agreement to only 

rezone a portion of the parking lot of Lot 1, Block 1, Christian House of Prayer Addition and 

all of Lot 1, Block 1, Christian House Addition, Phase Three.       

 



Chairman Frederick opened the public hearing.  With no one requesting to speak, the public 

hearing was closed. 

 

Chairman Frederick stated that the recommendation is to use the 4
th

 entrance on the property 

west of Cunningham Road as a line to show what is being rezoned to B-4. 

 

Vice Chair Dorroh motioned to recommend approval of the requested zoning with the 

recommendation.  Commissioner McLaurin seconded the motion.  The motion passed 

unanimously. 

 

Chairman Frederick stated that this request will be forwarded to City Council with a 

recommendation to approve. 

 



ORDINANCE                 ___________ 
 

 

AN ORDINANCE AMENDING THE ZONING ORDINANCE OF THE CITY OF 
KILLEEN BY CHANGING THE ZONING OF CERTAIN PROPERTY OUT OF THE 
CITY OF KILLEEN, BELL COUNTY, TEXAS, FROM  B-3 (LOCAL BUSINESS 
DISTRICT) TO B-4 (BUSINESS DISTRICT); PROVIDING A SAVINGS CLAUSE; 
PROVIDING FOR THE REPEAL OF CONFLICTING PROVISIONS; PROVIDING 
FOR AN EFFECTIVE DATE. 
 
 

WHEREAS, Christian House of Prayer, Inc. has presented to the City of Killeen a 

request for amendment of the Zoning Ordinance of the City of Killeen by changing the 

classification of Lot 1, Block 1, Christian House of Prayer Addition and Lot 1, Block 1, Christian 

House of Prayer Addition Phase 3, being locally known as 2904 and 3300 Stan Schlueter Loop, 

Killeen, Texas, from “B-3” (Local Business District) to “B-4” (Business District), said request 

having been duly presented and recommended for approval of “B-4” (Business District) for 

approximately 47 acres, being all of Lot 1, Block 1, Christian House of Prayer Addition Phase 3 

and the western 7.7 acres of Lot, Block 1, Christian House of Prayer Addition, by the Planning 

and Zoning Commission of the City of Killeen on the 21st day of November 2016, and due 

notice of the filing of said request and the date of hearing thereon was given as required by law, 

and hearing on said request was set for 5:00 P.M., on the 13th day of December 2016, at the City 

Hall, City of Killeen; 

WHEREAS, the City Council at said hearing duly considered said request, the action of 

the Planning and Zoning Commission and the evidence in support thereof, and the City Council 

being of the majority opinion that the request should be approved; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF KILLEEN: 

Section I.  That the zoning classification of the following described tract be changed 



from B-3 (Local Business District) to B-4 (Business District) for approximately 47 acres, being all of 

Lot 1, Block 1, Christian House of Prayer Addition Phase 3 and the western 7.7 acres of Lot, 

Block 1, Christian House of Prayer Addition, being locally known as 2904 and 3300 Stan 

Schlueter Loop, Killeen, Texas. 

Section II.  That should any section or part of this ordinance be declared unconstitutional 

or invalid for any reason, it shall not invalidate or impair the validity, force, or effect of any other 

section or parts of this ordinance. 

 Section III.  That all ordinances and resolutions, or parts thereof, in conflict with the 

provisions of this ordinance are hereby repealed to the extent of such conflict. 

 Section IV.  That this ordinance shall take effect immediately upon passage of the 

ordinance. 

 PASSED AND APPROVED at a regular meeting of the City Council of the City of 

Killeen, Texas, this 13th  day of December 2016, at which meeting a quorum was present, held  

in accordance with the provisions of V.T.C.A., Government Code, §551.001 et seq. 

 

APPROVED: 
 
_____________________________ 
Jose L. Segarra, MAYOR 

ATTEST: 
 
________________________________ 
Dianna Barker, CITY SECRETARY 
 
 
APPROVED AS TO FORM 
 
_____________________________ 
Kathryn H. Davis, City Attorney 
Case #16-22 
Ord. #   
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CONSIDERATIONS 
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Texas Supreme Court in Pharr v. Tippitt, 616 S. W 2

nd
 173 (Tex 1981) established general guidelines which the 

Planning and Zoning Commission and City Council should take into consideration when making their respective 
recommendation and decision on a zoning request. 
 

A. General Factors to Consider: 
 
Is the request in accordance with the comprehensive plan? 
 
Is the request designed to lessen congestion in the streets; secure safety from fire, panic or other 
dangers; promote health and the general welfare; provide adequate light and air; prevent the 
overcrowding of land; avoid undue concentration of population; or facilitate the adequate provision of 
transportation, water, sewers, schools, parks and other public requirements? 
 
What if any, is the nature and degree of an adverse impact upon neighboring lands? 
 
The suitability or unsuitability of the tract for use as presently zoned. 
 
Whether the amendment bears a substantial relationship to the public health, safety, morals or 
general welfare or protects and preserves historical and cultural places and areas. 
 
Whether there is a substantial public need or purpose for the new zoning. 
 
Whether there have been substantially changed conditions in the neighborhood. 
 
Is the new zoning substantially inconsistent with the zoning of neighboring lands? (Whether the new 
zoning is more or less restrictive.) 
 
The size of the tract in relation to the affected neighboring lands – is the tract a small tract or isolated 
tract asking for preferential treatment that differs from that accorded similar surrounding land without 
first proving changes in conditions? 
 
Any other factors which will substantially affect the health, safety, morals or general welfare. 

 
B. Conditional Use Permit (if applicable) 

 
Whether the use in harmonious with and adaptable to buildings, structures and use of abutting 
property and other property in the vicinity of the premises under construction. 

  
C. Conditions to Consider 
 

1. Occupation shall be conducted only by members of family living in home. 
2. No outside storage or display 
3. Cannot change the outside appearance of the dwelling so that it is altered from its residential 

character. 
4. Cannot allow the performance of the business activity to be visible from the street. 
5. Cannot use any window display to advertise or call attention to the business. 
6. Cannot have any signs 
7. No off-street parking or on-street parking of more than two (2) vehicles at any one time for 

business related customer parking. 
8. No retail sales. 
9. Length of Permit. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM ORDINANCE AMENDING CHAPTER 30 
PROVIDING FOR REVISIONS TO WATER 
METER AND TAP FEES 

  
ORIGINATING DEPARTMENT                            Public Works - Water and Sewer 

  
BACKGROUND INFORMATION 
  
Currently, a water service tap crew installs all the City’s water services and meters at a cost to 
the builder of $350 per service.  Under this current policy, the City is losing $184,000 per year.  
No neighboring or benchmark cities install their own water services.  In these cities, the 
developers install the water services while the water line is being installed, and city employees 
install the water meters when the builder has paid the water meter fee.  If a builder requests a 
water service and meter on a lot in an established neighborhood, the price in Killeen is also 
$350 while in other cities the price ranges from $600 to $2400. 
  
DISCUSSION/CONCLUSION 
  
After extensive analysis of the City’s current water service policy, staff has concluded that the 
following revisions to this policy are necessary: 

1.                     Developer installs all new water services per City standards. 
2.                     City Public Works inspectors monitor installations. 
3.                     City water crew installs water meter and meter box. 
4.                     Builder pays a $200 meter connect fee for each service. 
5.                     In established subdivisions, City water crew installs water service and meter after 

the builder has paid an $800 fee for a long service or a $500 fee for a short        
         service 3/4” meter and increased fees for larger meters 
 
The water service policy revisions will mean the following intangible benefits: 

1.                     City water crew will be freed up to achieve TCEQ-mandated monthly flushing of all 
dead-end mains (TAC 30 Chapter 290.46(I)). 

2.                    City water crew will be freed up to achieve AWWA recommendations for annual fire 
hydrant maintenance and flow testing (AWWA C502 & M17). 

3.            Annual fire hydrant inspection and flow testing will support continued high ISO 
ratings. 

4.                     If developers install water services prior to laying of curb and asphalt, we are less 
likely to have failures behind the curb. 

5.                     Developers will be responsible when contractors damage services. 
6.                     The City’s water service policy will mirror neighboring and benchmark cities. 

  
 
 
 
 



FISCAL IMPACT 
  
Water meter fees will be revised to reflect the charges in the attached ordinance amendment.  
These revisions will result in an approximate annual revenue reduction of $150,000 but will also 
reduce annual expenses by $206,000; therefore, the Water and Sewer budget will benefit by a 
net of $56,000 per year and the current water service crew will now concentrate their efforts on 
the maintenance of the existing water infrastructure. 
  
RECOMMENDATION 
  
Staff recommends that City Council approve the amendment of Chapter 30 of the Code of 
Ordinances providing for revisions to water meter and tap fees, effective three months after its 
passage and publication according to law. 
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ORDINANCE NO.  16-____ 

AN ORDINANCE AMENDING CHAPTER 30 WATER, SEWERS, AND SEWAGE 
DISPOSAL, ARTICLE IV, DIVISION 1, OF THE OFFICIAL CODE OF ORDINANCES 
OF THE CITY OF KILLEEN, TEXAS, PROVIDING FOR REVISIONS TO WATER 
METER AND TAP FEES; PROVIDING FOR THE REPEAL OF CONFLICTING 
PROVISIONS; PROVIDING A SAVINGS CLAUSE; PROVIDING A SEVERABILITY 
CLAUSE; AND PROVIDING FOR PUBLICATION AND AN EFFECTIVE DATE. 

WHEREAS, the City of Killeen, Texas is a home-rule city acting under its charter 

adopted by the electorate pursuant to Article XI, Section 5 of the Texas Constitution and Chapter 

9 of the Local Government Code; and,  

WHEREAS, water meter and tap fees need to be updated from time to time to account 

for changes in service and operational costs;  

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
KILLEEN, TEXAS: 

 SECTION 1:  That Chapter 30 of the Code of Ordinances of the City of Killeen is 
hereby amended to read as follows: 

Chapter 30 

WATER, SEWERS AND SEWAGE DISPOSAL 

ARTICLE IV. RATES AND CHARGES 

DIVISION 1. - GENERALLY 

******** 

Sec. 30-102. - Tap and water meter charges to be paid by applicant.  

(a) When tap and water meter charges are due . The water meter and sewer tap charges shall be 
paid by the applicant at the time the application is made for a building or finish out permit, 
whichever occurs first. In addition to the water meter and sewer tap charges, the meter 
deposit shall be required before a certificate of occupancy is issued. However, no application 
for water meter installation and/or sewer taps shall be accepted until construction plans have 
been approved by the department of public works.  

(b) How water meter and tap charges are assessed . Water meter and tTap charges shall be 
assessed per connection, based upon the following classifications:  
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(1) Residence: one (1) connection.  

(2) Multifamily: one (1) connection for each living unit.  

(3) Commercial: one (1) connection for each certificate of occupancy issued or meter, 
whichever is greater.  

(4) Industrial: as authorized by the city council.  

(5) Mobile home park and manufactured home subdivisions: one (1) connection for each 
one (1) living unit.  

(c) Irrigation meters . Regardless of the connection classification, irrigation meters are subject 
only to water metertap fee charges.  

Sec. 30-103. - Base charges for water meter, water tap, and sewer taps.  

(a) The following base charges shall be made for water meter, water tap and sewer taps:  

(1) Water base tapmeter charges when City installs meter and meter box onto existing 
water service line:  

a. 3/4" tap ..... $350200.00  

b. 1"    tap ..... $477250.00  

c. 1-1/2" tap ..... $862350.00  

d. 2"    tap ..... $1,3751,400.00  

e. Construction tap, actual cost plus minimum rate of three hundred dollars ($300.00) 
per month, with meter serviced by city every four (4) months.  

(2) Water meter and tap charge when City installs water service line, meter, and box in an 
established subdivision: 

Short Service   Long Service 

a.  ¾”  $500.00       $800.00 

b.   1”         $650.00                             $950.00 

c.   1½”      $1200.00                                   $1500.00 

d.    2”        $2500.00                                   $2800.00 

 

(3) The minimum size meter installation shall be three-quarters-inch service and three-
quarters-inch by five-eighths-inch meter. All meter installation applications for meter 
and service larger than one (1) inch shall be sized by the water department. City will not 
install water lines or meters larger than 2”.  Applications for meters larger than one (1) 
inch shall be accompanied by information indicating fixtures by number and type to be 
serviced through each meter for proper meter sizing calculations.  

(34) All sewer base tap charges shall be three hundred fifty dollars ($350.00).  

(54) Base tap charges for industrial establishments shall be determined by resolution of the 
city council.  
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(56) All applicants for water and sewer service located outside the city limits shall pay 
double the water meter and tap charges applicable within the city.  

(b) Repealed by Ord. No. 97-13, § II, 2-11-97.  

(c) In addition to tap charges, a meter deposit shall be required before certificate of occupancy.  

 
SECTION II. That all ordinances or resolutions or parts of ordinances or resolutions in 

conflict with the provisions of this ordinance are hereby repealed to the extent of such conflict. 

SECTION III.  That should any section or part of any section, paragraph or clause of 

this ordinance be declared invalid or unconstitutional for any reason, it shall not invalidate or 

impair the validity, force or effect of any other section or sections or part of a section or 

paragraph of this ordinance. 

SECTION IV.  That the Code of Ordinances of the City of Killeen, Texas, as amended, 

shall remain in full force and effect, save and except as amended by this ordinance. 

SECTION V.  That this ordinance shall be effective three months after its passage and 

publication according to law. 
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PASSED AND APPROVED at a regular meeting of the City Council of the City of 

Killeen, Texas, this _______ day of _____________________, 2016, at which meeting a quorum 

was present, held in accordance with the provisions of V.T.C.A., Government Code, §551.001 et 

seq. 

 APPROVED 
 
 
 _______________________________ 
 JOSE L. SEGARRA, MAYOR 
 
 
 
ATTEST: APPROVED AS TO FORM: 
 
 
_______________________________ _______________________________ 
Dianne Morrow, CITY SECRETARY Kathryn H. Davis, CITY ATTORNEY 
 
 
ORD _____________ 
Date: ______________________ 
 
 



Killeen's Residential Water Service Policy (2015 Data)

Water Service Cost Structure Belton Copperas Cove Harker Heights Temple Killeen (present) Killeen (recommended)
Installer of Water Service  Developer  Developer  Developer  Developer  City Crew  Developer
City's Charge for Installing Water Service $0.00 $0.00 $0.00 $0.00 $350.00 $0.00
Installer of Water Meter  City Crew  City Crew  City Crew  City Crew  City Crew  City Crew
City's Charge for Installing Water Meter $400.00 $250.00 $275.00 $195.00 $0.00 $200.00

Cost Analysis Using Present Policy Unit Taps/year Total
Present Material Cost $235.00 1000 ($235,000.00)
Present Labor & Equipment Cost $272.00 1000 ($272,000.00)
Present Administration Cost $27.00 1000 ($27,000.00)
Present Revenue from Tap Fee $350.00 1000 $350,000.00
Revenue from Present Policy ($184,000.00)

Cost Analysis Using Recommended Policy Unit Taps/year Total
Recommended Material Cost $99.00 1000 ($99,000.00)
Recommended Labor & Equipment Cost $52.00 1000 ($52,000.00)
Recommended Administration Cost $27.00 1000 ($27,000.00)
Recommended Revenue from Meter Fee $200.00 1000 $200,000.00
Revenue from Recommended Policy 22,000.00$      

Difference Between Present Policy and 
Recommended Policy $206,000.00

Budget Impact using Recommended Policy and Moving Tapping Crew to Fire Hydrant Maintenance and Flushing:
Revenue Reduction $350,000 - $200,000 = ($150,000.00)
Material Cost Reduction $235,000 - $99,000 = $136,000.00
Labor & Equipment Cost Reduction $272,000 - $150,000 - $52,000 = $70,000.00
Net Reduction to Budget $136,000 + $70,000 - $150,000 = $56,000.00
Note: $150,000 labor & equipment cost is for tapping crew who will now be doing fire hydrant maintenance and flushing

Recommended Policy for New Subdivisions:
1. Developer installs all new water services per City standards
2. City Public Works inspectors monitor installations
3. City crew installs water meters and meter boxes
4. Builder pays a $200.00 meter connect fee for each service

Recommended Policy for Established Subdivisions:
1. City crew installs water service and meter 
2. Owner pays a $800.00 fee for a long service or a $500.00 fee for a short service (3/4" meter)
 
Intangible Benefits from Recommended Policy:
1. Tap crew will be freed up to achieve TCEQ mandated monthly flushing of all dead-end mains (TAC 30 Chapter 290.46(l))
2. Tap crew will be freed up to achieve AWWA recommendations for annual fire hydrant maintenance and flow testing (AWWA C502 & M17)
3. High ISO ratings can continue through annual fire hydrant inspection and flow testing
2. If developers install water services prior to laying of curb and asphalt, less likely to have failures behind the curb 
3. The cost for the developer to install water services is less than if the City installs them; therefore, cheaper for the home buyer 
4. Developers will be responsible when contractors damage services
5. Killeen's water tap policy will mirror neighboring and benchmark cities
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM An ordinance granting an electric franchise 
to Bartlett Electric Cooperative, Inc. 

  
ORIGINATING DEPARTMENT                              City Attorney 

  
BACKGROUND INFORMATION 
  
The City Charter states that the City has ownership and right of control and use of streets, 
highways, alleys, parks, public places, and all other real property. It further provides that the 
City Council may grant a right of use of City property to others for the purpose of furnishing to 
the public any general public service through a franchise.  
  
Bartlett Electric Cooperative, Inc. (“Bartlett”) serves areas in the southern portions of the City 
that became part of the City through annexation. Bartlett has not previously had a franchise 
with the City. Some portions of Bartlett’s service area are also served by Oncor. 
  
DISCUSSION/CONCLUSION 
  
City staff has negotiated with Bartlett representatives to prepare the proposed franchise. The 
fee received by the City will be four percent (4%) of the gross receipts from the sale of 
electricity within the City limits, with payments made annually. Bartlett will add these fees to 
the bills of its customers, similar to the manner used by other franchisees to collect franchise 
fees. A conservative estimate of the annual fees to be collected is $20,000.00.  
  
The franchise term is proposed to expire on June 20, 2031, to match the City’s other franchises. 
There is an automatic renewal term of three (3) months if not cancelled sixty (60) days before 
expiration.  
  
The City Charter requires three (3) readings of a franchise ordinance, and the last reading must 
be not less than 30 days from the first. The three readings will be December 13, 2017; January 
10, 2017; and January 24, 2017. A franchise does not take effect until 60 days after passage. It 
is proposed that this ordinance be effective March 25, 2017. 
  
FISCAL IMPACT 
  
As this is a new franchise, staff is unable to provide historical data. According to preliminary 
estimates, the annual fee paid by Bartlett is anticipated to be approximately $20,000.00. 
  
RECOMMENDATION 
  
Recommend the City Council approve the proposed franchise ordinance.  
 



 
 

 

ORDINANCE NO. ___ 

AN ORDINANCE GRANTING AN ELECTRIC LIGHT, HEAT AND POWER FRANCHISE TO 
BARTLETT ELECTRIC COOPERATIVE, INC.; PROVIDING FOR A FEE FOR THE USE OF 
THE PUBLIC RIGHTS-OF-WAYS; AND PROVIDING THAT SUCH FEE SHALL BE IN LIEU 
OF OTHER FEEES AND CHARGES, EXCEPTING AD VALOREM TAXES 

WHEREAS, Bartlett Electric Cooperative, Inc., a Texas non-profit electric cooperative corporation 
(“Grantee”), is in the business of supplying electricity for light, heat, power and other purposes, and has 
applied pursuant to Article XI of the City of Killeen’s Charter, Local Government Code Chapter 282, and 
Chapter 33 of the Texas Utilities Code for consent of the City of Killeen, Texas (“City”) to make use of 
its public ways for the purpose of providing such service within the City; and 

WHEREAS, it is hereby found and determined by the City Council that it is in the best interests of the 
City that such consent be granted, subject to the terms and conditions provided herein; and 

WHEREAS, the meeting at which this ordinance was passed was open to the public, and notice of the 
time, place and purpose of said meeting was given as required by law, all in strict accordance with the 
requirements of the Texas Open Meetings Act; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
KILLEEN, TEXAS: 

SECTION 1: Findings. The City Council officially finds and declares that the facts and recitations set 
forth in the preamble to this ordinance are true and correct. 

SECTION 2: Grant. Subject to the provisions of the City’s Code of Ordinances, as such may be 
amended from time to time, Grantee is hereby granted the right, privilege and franchise to construct, 
maintain, and operate in the present and future streets, alleys and public ways (“Public Rights-of-Way”) of 
the City of Killeen, Texas (including, to the extent allowed by law, any area subsequently  
annexed into the City during the term of this franchise), electric, light and power lines, with all necessary 
or desirable appurtenances (including underground conduit poles, wires, transmission lines and other 
structures and telephone wires for its own use) (the “System”) for the purpose of supplying electricity to 
the said City, the inhabitants thereof, and persons and corporations beyond the limits thereof, for light, 
heat, power and other purposes. This franchise does not confer upon Grantee the right, privilege or 
authority to provide data delivery service, cable television service, or telephone service, or to engage in 
any other business within the City other than the transmission and distribution of electric power as herein 
provided. 

SECTION 3: Term. This franchise shall become effective upon the later of its passage and publication 
pursuant to the City’s Charter, and Grantee’s written acceptance as provided below, and unless sooner 
terminated as herein provided shall expire on June 30, 2031; provided that, unless either the City or 
Grantee gives written notice not less than sixty (60) days before the expiration of the term, the franchise 
shall be automatically renewed for an additional period of three (3) months from such expiration date, and 
shall be automatically renewed thereafter for like periods until canceled by written notice given not less 
than sixty (60) days before the expiration of any such renewal period. 

SECTION 4: Non-Exclusivity. This franchise is not exclusive, and nothing herein contained shall be 
construed so as to prevent the City from granting other like or similar rights and privileges to any other 
person, firm or corporation, provided that such grant does not unreasonably interfere with the rights 
granted herein. 



SECTION 5: Rights Reserved. 

A. The City reserves the right to lay, and permit to be laid, storm, sewer, gas, water, wastewater, 
voice, video, data and other pipelines, cable, and conduits or other improvements, and to do 
and permit to be done any underground or overhead work that may be necessary or proper in, 
across, along, over, through or under Public Rights-of-Way occupied by Grantee. The City 
also reserves the right to change in any manner any curb, sidewalk, highway, alley, public 
way, street, utility lines, water or wastewater pipes, gas lines, storm sewers, drainage basins, 
drainage ditches, and the like. Upon request by City, Grantee shall relocate its facilities at 
Grantee’s expense, to the extent provided by Section 37.101(c) of the Texas Utilities Code, or 
successor or similar legislation, as amended. When Grantee is required by City to remove or 
relocate its poles, towers, conduits, cables and other facilities to accommodate public right-
of-way improvements, and Grantee is eligible under Federal, State, County, City or other 
local agencies or programs for reimbursement of costs and expenses incurred by Grantee as a 
result of such removal or relocation and such reimbursement is required to be handled 
through City, Grantee’s costs and expenses shall be included in any application by City for 
reimbursement, if Grantee submits its cost and expense documentation to City prior to the 
filing of the application. City shall provide reasonable notice to Grantee of the deadline for 
Grantee to submit documentation of the costs and expenses of such relocation to City.  In the 
event of a conflict between this Franchise and an ordinance of the City addressing Public 
Rights-of-Way management, this Franchise shall control. 

B. If Grantee has spare ducts in its underground conduits or space on any of its poles not then 
necessary in the conduct of its business, it may permit the City to use one such duct in each 
conduit or reasonable communications space on poles, or both, for the City’s police and fire 
alarm wires, traffic control wire or cable, fiber optic lines connecting City facilities or other 
similar, appropriate non-commercial, governmental use, and the City shall execute an 
attachment agreement with Grantee and pay Grantee a fair rental therefore. Upon notice by 
Grantee that such facilities have or will become necessary in the conduct of its business, the 
City shall cease its use of such facilities within ninety (90) days of such notice. 

C. If City abandons any public rights-of-way in which Grantee has facilities, such abandonment 
shall be conditioned on Grantee’s right to maintain its use of the former public rights-of-way 
and on the obligation of the party to whom the public rights-of-way are abandoned to 
reimburse Grantee for all removal or relocation expenses if Grantee agrees to the removal or 
relocation of its facilities following abandonment of the public rights-of-way. If the party to 
whom the public rights-of-way are abandoned requests the Grantee to remove or relocate its 
facilities and Grantee agrees to such removal or relocation, such removal or relocation shall 
be done within a reasonable time at the expense of the party requesting the removal or 
relocation. If relocation cannot practically be made to another public right-of-way, the 
expense of any right-of-way acquisition shall be considered a relocation expense to be 
reimbursed by the party requesting the relocation. 

D. If the City requires the Grantee to adapt or conform its facilities, or in any manner to alter, 
relocate or change its property to enable any entity other than the City to use, or use with 
greater convenience, said public rights-of-way, the Grantee shall not be bound to make such 
changes until such other entity shall have undertaken, with good and sufficient bond, to 
reimburse the Grantee for any costs, loss or expense which will be caused by, or arises out of 
such change, alteration or relocation of Grantee’s property or facilities. 



E. Grantee retains all of its lawful authority and rights under the Public Utility Regulatory Act 
(“PURA”) and any other applicable laws, rules and regulations. 

SECTION 6: Service Standard. Service furnished hereunder to the City and its inhabitants shall be first 
class in all respects considering all circumstances, and shall be subject to such reasonable rules and 
regulations as the City may make from time to time. Grantee shall at all times comply with all applicable 
laws and regulations, and shall at its sole expense maintain all licenses, permits and certifications 
necessary or appropriate for the exercise of its rights hereunder. However, this Franchise shall in no way 
affect or impair the rights, obligations or remedies of the parties under PURA, or other state and federal 
law, rules or regulations. Nothing herein shall be deemed a waiver, release or relinquishment of either 
party’s right to contest, appeal or file suit with respect to any action or decision of the other party, 
including ordinances adopted by the City that Grantee believes are contrary to any federal, state or local 
law, rules or regulations. 

SECTION 7: Installation and Maintenance. All of Grantee’s poles, conduits, structures and other 
appurtenances shall be erected and maintained in good order and condition, and so as not to unreasonably 
interfere with traffic over Public Rights-of-Way, or present a danger to life or property. Grantee shall 
promptly restore any Public Rights-of-Way to at least the same condition as existed prior to any damage 
caused by the exercise of Grantee’s rights hereunder. Grantee shall obtain a permit from the City Manager 
or designee in compliance with the City’s Streets, Sidewalks and Miscellaneous Public Places Ordinance 
Sec. 25-52 prior to installation of any new facilities. If a permit is not issued by the City to Grantee within 
one (1) week of Grantee’s application for such permit, then the permit shall be deemed granted. The 
location of all poles, conduits, and other structures shall be subject to approval of the City’s Public Works 
Director, but not so as to unreasonably interfere with the proper operation of said lines. An approval by 
such Director, or any other agent of the City, of any part of Grantee’s performance shall not be construed 
to waive compliance with this franchise or to establish a standard of performance other than required by 
this franchise or by law. Pursuant to the City’s Streets, Sidewalks and Miscellaneous Public Places 
Ordinance Sec. 25-52, Grantee shall provide the Public Works Director once each calendar month 
electronic “as-built” files depicting new infrastructure installed in the City limits or its extraterritorial 
jurisdiction, and a report giving the location of each utility pole which Grantee has set in the right-of-way 
of any and all streets and alleys in the City during the preceding calendar month. In addition, each January 
Grantee shall provide the Public Works Director updated electronic files reflecting Grantee’s current 
infrastructure location maps. All electronic files shall be in PDF or other format reasonably acceptable to 
the City. 

SECTION 8: Tree Pruning. Grantee shall have the right and privilege, insofar as the City is able to grant 
the same, in accordance with National Arborist Association standards, of the pruning of all trees which 
overhang the Public Rights-of-Way, in such a manner and to such extent as will prevent the branches or 
limbs or other parts of such trees from touching or interfering with its wires, poles and other fixtures and 
equipment. 

SECTION 9: Books and Records. During the term of this franchise and for a minimum of two years 
thereafter, Grantee shall keep and maintain comprehensive records, accounts, and financial and operating 
reports in a manner that will allow the City to verify Grantee’s compliance with the terms of this franchise. 
The Finance Director shall, upon 15 days’ advance notice, have the right to inspect such records. In the 
event such Director determines that Grantee has not complied with any term or condition of this franchise, 
the Director shall have the right to use those records in any manner necessary to resolve Grantee’s 
noncompliance. If Grantee provides confidential or proprietary information to the City under this or any 
other provision of this franchise, Grantee shall be solely responsible for identifying such information with 
markings calculated to bring the City’s attention to the proprietary or confidential nature of the 



information. The City agrees to maintain the confidentiality of any non-public information obtained from 
Grantee so designated to the extent allowed by law. City shall not be liable to Grantee for the release of 
any information the City is required to release by law, or that the City, after consultation with legal 
counsel, in good faith believes it is required by law to release. City shall endeavor to: (i) provide notice to 
Grantee of any request for release of information marked by Grantee as proprietary or confidential prior to 
releasing the information so as to allow Grantee adequate time to pursue available remedies for protection; 
and (ii) provide Grantee with a copy of any request the City submits to the Texas Attorney General seeking 
an opinion on the disclosure of such information. 

SECTION 10: Franchise Fees. In consideration of the privilege and license granted by the City, Grantee 
agrees to pay and City agrees to accept franchise fees paid on an annual basis. Franchise fees shall be 
calculated as four percent (4%) of the gross receipts from the sale of electricity within the City limits for 
the calendar year January to December, in lieu of any and all occupation taxes, assessments, municipal 
charges, fees, easement taxes, franchise taxes, license, permit and inspection fees or charges, street taxes, 
bonds, street or alley rentals, and all other taxes, charges, levies, fees and rentals of whatsoever kind and 
character which the City may impose or hereafter be authorized or empowered to levy and collect, 
excepting only the usual general and special ad valorem taxes which the City is authorized to levy and 
impose upon real and personal property, sales and use taxes, and special assessments for public 
improvements.   The franchise fees hereunder shall be payable on or before the thirty first (31st) day of 
January following the year for which payment is made, beginning with the first such date following the 
Effective Date of this Franchise.  However, the first such payment shall be prorated as necessary to reflect 
only those gross receipts received by the Grantee after the Effective Date of this Franchise.  If any 
payment due date required herein falls on a weekend or bank holiday, payment shall be made on or before 
the close of business of the first working day after the payment due date.  At the time such payment is 
delivered, Grantee shall file with the City a sworn report containing a detailed accounting of the 
calculated fee, together with such additional information as the City may reasonably require. 

SECTION 11: Late Fees; Audit Fees. Grantee shall pay a late penalty calculated in accordance with the 
interest rate for customer deposits established by the Public Utility Commission of Texas (“PUC”) in 
accordance with Texas Utilities Code Section 183.003 as amended, for the time period involved on 
franchise fee payments (or portions thereof) that are not timely received by the City. In addition, if the 
results of any audit indicate Grantee underpaid the franchise fee by more than five percent (5%), then 
Grantee shall pay the reasonable costs of the audit. 

SECTION 12: No Waiver. No acceptance of payment shall be construed as a release or as an accord and 
satisfaction of any claim the City may have for further or additional sums payable under this franchise or 
for the performance of any other obligation hereunder. Any overpayment to the City through error or 
otherwise will, at the sole option of the City, either be refunded or offset against the next payment due 
from Grantee. Waiver of the City’s rights hereunder may only be effected by a written instrument 
approved by the City Council. The provisions of this Section will survive termination or expiration of this 
franchise. 

SECTION 13: Insurance. Upon acceptance of this franchise by Grantee and before Grantee shall have 
any rights hereunder, Grantee shall file with the City a certificate of insurance evidencing General 
Liability Insurance which covers claims for bodily injury, property damage and death. Such insurance 
shall have minimum limits of $1,000,000 per occurrence and be written by insurance companies 
authorized to do business in Texas and having a minimum A.M. Best rating of “A” Class “VII.” All 
insurance contracts and certificates of insurance will: (i) name the City as an “additional named insured;” 
(ii) state that coverage shall not be canceled, nonrenewed or materially changed except after 30 days 
written notice by certified mail to the City; (iii) waive subrogation against the City, its officers, employees 



and elected representatives; and (iv) provide that such insurance is primary insurance with respect to the 
City, its officers, employees and elected representatives. Grantee shall continuously and without 
interruption maintain in force the insurance coverage and limits required by this Section. 

SECTION 14: Release and Indemnity. The rights granted by this franchise shall not create any additional 
liability to the City. GRANTEE HEREBY RELEASES AND DISCHARGES THE CITY FROM 
AND FURTHER COVENANTS AND WARRANTS THAT IT WILL PROTECT, DEFEND, 
INDEMNIFY AND HOLD HARMLESS THE CITY, ITS AGENTS, OFFICERS, OFFICIALS, 
LEGAL REPRESENTATIVES, EMPLOYEES, INSURERS AND ASSIGNS (COLLECTIVELY 
REFERRED TO IN THIS SECTION AS “THE CITY”) FROM ANY AND ALL FINES, 
DEMANDS, DAMAGES, INJURIES OR CLAIMS AND CAUSES OF ACTION ARISING BY 
REASON OF OR IN CONNECTION WITH: (i) THE ACTUAL OR ALLEGED ERRORS, 
INTENTIONAL ACTS, OMISSIONS OR NEGLIGENT ACTS OF GRANTEE (INCLUDING ITS 
OFFICERS, AGENTS, BONDING COMPANIES, EMPLOYEES AND ANY OTHER PARTY 
EMPLOYED OR CONTRACTED BY GRANTEE TO PERFORM UNDER THIS FRANCHISE) 
RELATING TO THIS FRANCHISE; AND (ii) ANY ACTION OR FAILURE TO ACT BY 
GRANTEE (INCLUDING ITS OFFICERS, AGENTS, BONDING COMPANIES, EMPLOYEES 
AND ANY OTHER PARTY EMPLOYED OR CONTRACTED BY GRANTEE) TO PERFORM 
UNDER THIS FRANCHISE IN CONNECTION WITH THE SYSTEM OR THIS FRANCHISE. 
IN THE EVENT OF JOINT AND CONCURRENT NEGLIGENCE OR FAULT OF BOTH THE 
CITY AND GRANTEE, RESPONSIBILITY AND INDEMNITY, IF ANY, SHALL BE 
APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF TEXAS WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL IMMUNITY 
AVAILABLE TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY OF THE 
DEFENSES OF THE PARTIES UNDER TEXAS LAW. FURTHER, IN THE EVENT OF JOINT 
AND CONCURRENT NEGLIGENCE OR FAULT OF BOTH THE GRANTEE AND THE CITY, 
RESPONSIBILITY FOR ALL COSTS OF DEFENSE SHALL BE APPORTIONED BETWEEN 
THE CITY AND GRANTEE BASED UPON THE COMPARATIVE FAULT OF EACH. This 
indemnity clause shall apply to Grantee whether Grantee is immune from liability or not. As to any 
matters arising under this indemnity provision for which Grantee has agreed to indemnify the City, 
Grantee shall have the right to select defense counsel, subject to City’s approval, which will not be 
unreasonably withheld. If Grantee fails to retain counsel within seven (7) business days of City’s written 
notice that City is invoking its right to indemnification under this franchise, City shall have the right to 
retain defense counsel on its own behalf, and Grantee shall be liable for all reasonable defense costs 
incurred by City, except as provided above as to joint and concurrent negligence or fault. Grantee’s 
liability under this indemnity clause is separate from its duties under the insurance provisions of this 
franchise. This section is solely for the benefit of the City and does not create or grant any rights, 
contractual or otherwise, to any other person or entity. The City and Grantee shall promptly advise each 
other in writing of any known claim or demand against Grantee or City related to or arising out of the 
Grantee’s activities in the Public Rights-of-Way. The obligations of this Section will survive the 
expiration or termination of this franchise. 

SECTION 15: Default and Remedies. The City will give Grantee not less than 30 days’ written notice 
of any alleged default hereunder, provided that if the nature of the alleged default is such that the 
giving of such notice is impractical due to a threat of harm to life or property then the City shall give 
such notice as may be reasonable under the circumstances. If Grantee remains in default beyond any 
period provided for cure thereof, the City may terminate this franchise unless Grantee has commenced 
a cure and is diligently pursuing such cure. Termination is final upon the effective date of City Council 
adoption of an ordinance ratifying the termination. Upon any termination of this franchise, all amounts 
owed by Grantee to the City shall immediately become due and payable and Grantee’s obligation to 
pay such sums shall survive the termination of this franchise. Alternatively, the City, at its sole option 



and discretion and without waiving such uncured default, may determine to: (i) maintain this franchise 
in full force and effect and file suit against Grantee for damages, specific performance, injunctive 
relief, or some combination thereof; (ii) or pursue such other remedies as may be available to the City 
at law or in equity, or both. The City’s rights and remedies herein shall be in addition to, and not in 
limitation of, any other rights or remedies provided by law, in equity, or by administrative proceeding 
before the PUC, Federal Energy Regulatory Commission, or respective successor or similar 
governmental agencies. 

SECTION 16: Force Majeure. Except as may be expressly provided otherwise, Grantee shall not be 
liable to the City for any failure of performance hereunder due to causes beyond Grantee’s control, 
including but not limited to: (a) acts of God, fire, explosion, vandalism, storm, or other similar 
occurrences; (b) national emergencies, insurrections, riots, acts of terrorism, or wars; or (c) strikes, 
lockouts, work stoppage, or other labor difficulties. To the extent practicable, the Grantee shall be 
prompt in restoring normal conditions, establishing new schedules and resuming operations as soon as 
the force majeure event causing the failure or delay has ceased. Grantee shall promptly notify the City 
of any delay in performance under this Section and such failure’s effect on performance required under 
this franchise.    

SECTION 17: Successors and Assigns. The rights granted by this franchise inure to the benefit of 
Grantee and any entity controlling, controlled by, or under common control with Grantee. Upon any 
assignment such related entity assumes all obligations of Grantee hereunder and is bound to the same 
extent as Grantee hereunder. Grantee shall give City written notice within sixty (60) days of any such 
assignment. However, this provision is subject to, and nothing contained herein shall be interpreted to 
prevail over the rights of any lender to Grantee, including, but not limited to, the United States of 
America, acting through the Rural Utilities Service and/or the National Rural Utilities Cooperative 
Finance Corporation or their successors, by virtue of 7 U.S.C. §907, or any successor thereto, as amended 
from time to time. 

SECTION 18: Entire Franchise; Amendment. This ordinance sets forth the entirety of the franchise 
granted hereby, and no other understandings or agreements exist with regard to such matters. This 
ordinance supersedes all prior franchises granted to Grantee or its predecessors. This franchise may be 
amended only by an ordinance duly adopted by the City Council and accepted by Grantee.  
  



SECTION 19: Acceptance. In order to accept this franchise, Grantee shall file its written acceptance 
within sixty (60) days after its passage and approval, and if it fails to do so this franchise shall 
automatically expire without necessity for any further action by the City Council. 

 PASSED AND APPROVED on this the ______ day of ___________________, 2017. 

 
 
ATTEST: 
 
 
 
 
______________________________   ___________________________________  
Dianna Barker, City Secretary    Jose L. Segarra, Mayor 
        
 
 
 
______________________________ 
Kathryn H. Davis, City Attorney  
  



Acceptance of Franchise 

To the Honorable Mayor and City Council of the City of Killeen, Texas: 

Bartlett Electric Cooperative, Inc., acting by and through the undersigned authorized officer, 
hereby accepts Ordinance No. ______ granting an electric light, heat and power franchise. 

Bartlett Electric Cooperative, Inc. 

By: __________________________________   
         Bryan Lightfoot, 
         General Manager / CEO 
          
Date: _______________________________   

ATTEST: 

_______________________________ 
Secretary 
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