
City Council

City of Killeen

Agenda

Killeen City Hall

City Council Chambers

101 North College Street

Killeen, Texas 76541

5:00 PMTuesday, February 9, 2016

Call to Order and Roll Call

___  Scott Cosper, Mayor      ___ Jim Kilpatrick

___  Jose Segarra                 ___ Brockley Moore

___  Elizabeth Blackstone      ___ Jonathan Okray

___  Shirley Fleming               ___ Juan Rivera

Invocation

Pledge of Allegiance

Approval of Agenda

Minutes

MN-16-003 Consider minutes of Regular City Council Meeting of January 26, 2016.

Minutes

Okray Statement

Attachments:

Resolutions

RS-16-009 Consider a memorandum/resolution for a mutual aid agreement with the 

Department of the Army for Fort Hood, Texas.

Council Memorandum

Mutual Aid Agreement

Annex #1

Attachments:

RS-16-010 Consider a memorandum/resolution authorizing the submission of a 

Passenger Facility Charge (PFC) application to the Federal Aviation 

Administration.

Council MemorandumAttachments:

RS-16-011 Consider a memorandum/resolution authorizing the award of a 

construction contract to Insituform Technologies, LLC, to rehabilitate 

13,596 feet of wastewater main.
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Council Memorandum

Insituform BuyBoard Proposal

Attachments:

RS-16-012 Consider a memorandum/resolution authorizing the City Manager to 

enter into a professional services agreement with Mitchell and 

Associates, Inc. for the design of Segment 4 of the Heritage Oaks Hike 

and Bike Trail.

Council Memorandum

Agreement

Attachments:

RS-16-013 Consider a memorandum/resolution authorizing the City Manager to 

submit a Transportation Alternatives Program (TAP) application to the 

Killeen - Temple Metropolitan Planning Organization (KTMPO) to 

compete for Category 9 funding to construct a portion of Heritage Oaks 

Hike and Bike Trail, Segment 3.

Council Memorandum

Trail Map

Call for Projects

Attachments:

Ordinances

OR-16-003 Consider an ordinance granting an application for renewal of taxicab 

franchise to Cove Taxi. (2nd of 3 readings)

Council Memorandum

Ordinance

Renewal Application

Attachments:

OR-16-004 Consider an ordinance for registration requirements and credit extension 

guidelines for credit access businesses.

Council Memorandum

Ordinance

Attachments:

Adjournment

I certify that the above notice of meeting was posted on the Internet and on the bulletin 

boards at Killeen City Hall and at the Killeen Police Department on or before 5:00 p.m. 

on February 5, 2016.

_______________________________

Dianna Barker, City Secretary                                                      

                                          

The public is hereby informed that notices for City of Killeen meetings will no longer 

distinguish between matters to be discussed in open or closed session of a meeting.  

This practice is in accordance with rulings by the Texas Attorney General that, under 

the Texas Open Meetings Act, the City Council may convene a closed session to 

discuss any matter listed on the agenda, without prior or further notice, if the matter is 

one that the Open Meetings Act allows to be discussed in a closed session.
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This meeting is being conducted in accordance with the Texas Open Meetings Law 

[V.T.C.A., Government Code, § 551.001 et seq.]. This meeting is being conducted in 

accordance with the Americans with Disabilities Act [42 USC 12101 (1991)].  The 

facility is wheelchair accessible and handicap parking is available.  Requests for sign 

interpretive services are available upon requests received at least 48 hours prior to the 

meeting.  To make arrangements for those services, please call 254-501-7700, City 

Manager's Office, or TDD 1-800-734-2989.

Notice of Meetings

The Mayor and/or City Council have been invited to attend and/or participate in the 

following meetings/conferences/events.  Although a quorum of the members of the City 

Council may or may not be available to attend this meeting, this notice is being posted 

to meet the requirements of the Texas Open Meetings Act and subsequent opinions of 

the Texas Attorney General's Office.

• Women of Distinction Banquet, March 3, 2016, 6:30 p.m., Cultural Activities Center, 

Temple

• NAACP Freedom Fund Banquet, March 12, 2016, 7:00 p.m., Killeen Civic and 

Conference Center

• KABSE Annual Scholarship and Recognition Banquet, April 23, 2016, 5:00 p.m., Club 

Hood

Dedicated Service -- Every Day, for Everyone!
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City of Killeen 
Regular City Council Meeting 

Killeen City Hall 
January 26, 2016 at 5:00 p.m. 

 
 
Presiding: Mayor Scott Cosper 
 
Attending: Mayor Pro-Tem Jose Segarra, Council members Jim Kilpatrick, Juan Rivera, Shirley 

Fleming, Brockley Moore, Jonathan Okray, and Elizabeth Blackstone 
 

Also attending were City Manager Glenn Morrison, City Attorney Kathryn Davis, City 
Secretary Dianna Barker, and Sergeant-at-Arms Coplin. 

 
 Mr. Jones gave the invocation, and Mayor Cosper led everyone in the pledge of allegiance. 
 

Approval of Agenda 
 
Motion was made by Mayor Pro-Tem Segarra to approve the agenda as written. Motion seconded by 
Councilmember Fleming. The motion carried unanimously. 
 

Minutes 
 
Motion was made by Councilmember Blackstone to approve the minutes of the January 12th Regular City 
Council Meeting.  Motion was seconded by Councilmember Rivera. Motion carried unanimously. 
 

Resolutions 
 
RS-16-005 Consider a memorandum/resolution approving a lease agreement with Jacob Paxton d/b/a 

Paxton Aviation for hangar facilities at Skylark Field. 
 Staff comments:  Matt Van Valkenburgh 

The term of the new lease agreement is for three years beginning February 1, 2016, and 
ending January 31, 2019, with options for two, one-year extensions.  
Staff recommends City Council approve the attached lease agreement with Jacob Paxton 
d/b/a Paxton Aviation and authorize the City Manager to execute same. 

 
Motion was made by Councilmember Kilpatrick to approve RS-16-005.  Motion was seconded by 
Councilmember Rivera.  Motion carried unanimously. 
 
 
RS-16-006 Consider a memorandum/resolution approving a contract with Presidio LLC., to purchase 

network infrastructure equipment for the Information Technology Services network refresh 
project. 

 Staff comments:  Tom Moore 
This entire purchase cost is $1,298,727.05.  The payment is set at $259,745.41 for each of 
the next five years.  The city staff requests that the City Council approve the plan to 
purchase network infrastructure equipment in its entirety and pay out in installments for 
five years, and that the City Manager is expressly authorized to approve any change orders 
in compliance with state law. 

 
Motion was made by Mayor Pro-Tem Segarra to approve RS-16-006.  Motion was seconded by 



Councilmember Okray.  Motion carried unanimously. 
 
 
RS-16-007 Consider a memorandum/resolution authorizing the procurement of a vacuum excavator 

trailer and a crawler excavator necessary to meet MS4 permit requirements. 
 Staff comments:  Frank Tydlacka 

The crawler excavator recommended by staff is the Volvo EC250EL provided by Romco 
Equipment Co. of Round Rock.  The vacuum excavator trailer would be purchased from 
Ring-O-Matic.  Funding for this equipment is available in the amount of $298,849 of the 
2016 Drainage Maintenance Motor Vehicles account. 
Staff recommends purchase of the stated equipment utilizing the HGAC Purchasing 
Cooperative and that the City Manager be expressly authorized to execute any and all 
change orders within the amounts set by state and local law. 

 
Motion was made by Councilmember Fleming to approve RS-16-007.  Motion was seconded by Mayor 
Pro-Tem Segarra.  Motion carried unanimously. 
 
RS-16-008 Consider a memorandum/resolution approving an interlocal agreement with the Texas 

General Land Office for an electricity contract with the Texas General Land Office for an 
electricity contract. 

 Staff comments:  Stu McLennan 
Since the most recent contract for electric service was signed, the City has added 15 
additional electric meters.  Rather than add the new meters to the current contract, the City 
will save money by entering into a separate agreement for electric service at a reduced cost 
of $0.040412 per kWh.   
Staff recommends that the City Council authorize the City Manager to execute an interlocal 
agreement with the Texas General Land Office for electric service for sixteen City of 
Killeen electric meters.   

  
Motion was made by Councilmember Blackstone to approve RS-16-008.  Motion was seconded by 
Councilmember Moore.  Motion carried unanimously. 
 
 

Ordinances 
 
OR-16-003 Consider an ordinance granting an application for renewal of taxicab franchise to Cove 

Taxi. (1st of 3 readings) 
 
 The City Secretary read the caption of the ordinance. 

AN ORDINANCE GRANTING A FRANCHISE TO COVE TAXI TO OPERATE A 
TAXICAB SERVICE IN THE CITY OF KILLEEN, TEXAS, AND SETTING FORTH 
CONDITIONS ACCOMPANYING THE GRANT OF THE FRANCHISE; PROVIDING FOR 
THE REGULATION OF THE TAXICAB SERVICE; PROVIDING AN INDEMNITY 
CLAUSE; ESTABLISHING THE FRANCHISE TERM AND EFFECTIVE DATE; 
PROVIDING A TERMINATION PROVISION; PROVIDING A SEVERABILITY CLAUSE; 
PROVIDING AN ADOPTION CLAUSE; PROVIDING A REPEALER CLAUSE AND 
PROVIDING A CODE AMENDMENT CLAUSE. 

 
 Staff comments:  Kathy Davis 

Attached is the franchise ordinance that will allow Cove Taxi to operate a taxicab service 
within the city of Killeen. The City Charter requires three readings of the ordinance with a 



final vote taking place after the third reading. After passage, there is a sixty-day waiting 
period before the franchise takes effect. 
Staff recommends City Council approve the first reading of the Ordinance. 

 
Motion was made by Councilmember Okray to approve the first reading and allow Cove Taxi to continue 
operating during the approval period.  Motion was seconded by Mayor Pro-Tem Segarra.  Motion 
carried unanimously. 
 
 

Public Hearings 
 
Item PH-15-060 moved to end of agenda due to applicant not present at this time. 
 
PH-16-005 HOLD a public hearing and consider an ordinance amending the FY 2016 Annual Budget 

and Plan of Municipal Services of the City of Killeen to authorize the carry forward of FY 
2015 funds to the FY 2016 budget and to amend various capital improvement project funds. 

 
 The City Secretary read the caption of the ordinance. 

AN  ORDINANCE  OF  THE  CITY  COUNCIL  OF  THE  CITY  OF  KILLEEN,  
TEXAS, AMENDING THE FY 2016 ANNUAL BUDGET AND PLAN OF MUNICIPAL 
SERVICES OF THE CITY OF KILLEEN BY INCREASING GENERAL FUND 
EXPENDITURE ACCOUNTS BY $1,249,468; DECREASING VARIOUS SPECIAL 
REVENUE FUND ACCOUNTS BY $93,787; INCREASING VARIOUS CAPITAL 
PROJECT FUND ACCOUNTS BY $11,886,598; INCREASING VARIOUS AVIATION 
FUND ACCOUNTS BY $418,165; INCREASING VARIOUS SOLID WASTE FUND 
ACCOUNTS BY $94,326;  INCREASING VARIOUS WATER AND SEWER FUND 
ACCOUNTS BY $1,601,493; INCREASING VARIOUS DRAINAGE ACCOUNTS BY 
$138,032; REPEALING ALL ORDINANCES OR PARTS OF ORDINANCES IN 
CONFLICT WITH THIS ORDINANCE; PROVIDING A SAVINGS CLAUSE AND 
ESTABLISHING AN EFFECTIVE DATE. 

 
 Staff comments:  Jonathan Locke 

In order to complete contracted projects and/or services, FY 2015 appropriations need to be 
carried over into the Annual Budget and Plan of Municipal Services for FY 2016 as a 
budget amendment. 
Staff recommends that the City Council approve the attached ordinance amending the 
Annual Budget and Plan of Municipal Services for FY 2016 and to re-appropriate 
encumbered funds from fiscal year ending September 30, 2015. 

 
Mayor Cosper opened the public hearing.  With no one appearing the public hearing was closed. 
 
Motion was made by Councilmember Blackstone to approve PH-16-005.  Motion was seconded by 
Councilmember Kilpatrick.  Motion carried 6 to 1 with Councilmember Okray in opposition. 
 
Councilmember Okray made a statement for the record regarding his opposition.  See attached. 
 
 
PH-16-006 HOLD a public hearing and consider an ordinance requested by twenty-nine (29) property 

owners requesting a change of zoning from “R-1” (Single-Family Residential District) to 
“SR-2” (Suburban Residential Single-Family District) for the following properties located 



in the Wagon Wheel Estates subdivision, Killeen, Texas: Lots 2, 10 & 12, Block 1; Lots 4-
8, 11-13, 15-18, Block 2; Lots 3-4, 7-10, 13-14, Block 3; Lots 1, 3, 7, 10-12, Block 4, 
Wagon Wheel Subdivision. The properties are locally known as 601, 603, 604 Double Tree 
Drive; 6414, 6511, 6602, 6603, 6606 and 6609 Wagon Wheel Drive; 601, 602, 603, 604, 
6501, 6503, 6505, 6506, 6508, 6510, 6511, 6513, 6515, 6603, 6605, 6606, 6607, 6608, 
6609, and 6610 Rein Drive. (601, 6501, 6503, 6505, 6511, 6513, 6515, 6603, 6605, 6607, 
6608, 6609, and 6610 Rein Drive  require a 3/4 majority vote for approval) 

 
 The City Secretary read the caption of the ordinance. 

AN ORDINANCE AMENDING THE ZONING ORDINANCE OF THE CITY OF KILLEEN 
BY CHANGING THE ZONING OF CERTAIN PROPERTY OUT OF THE CITY OF 
KILLEEN, BELL COUNTY, TEXAS, FROM  ‘R-1’  (SINGLE-FAMILY RESIDENTIAL 
DISTRICT) TO ‘SR-2’ (SUBURBAN RESIDENTIAL SINGLE-FAMILY DISTRICT); 
PROVIDING A SAVINGS CLAUSE; PROVIDING FOR THE REPEAL OF CONFLICTING 
PROVISIONS; PROVIDING FOR AN EFFECTIVE DATE. 

 
 Staff comments:  Charlotte Hitchman and Tony McIlwain 

Staff notified 145 (one hundred forty-five) surrounding property owners within the 200’ 
notification area. Staff received one statement of support and two statements of opposition 
for these 29 properties.  
The Planning and Zoning Commission recommended approval of “SR-2” (Suburban 
Residential Single-Family District) zoning for all 29 rezoning requests with a vote of 5 to 1.   
WBW Land Investments, L.P., has submitted an official protest for all 29 properties that 
are requesting to be rezoned to “SR-2” (Suburban Residential Single-Family District).  
However, WBW Land Investments, L.P., owns property within 200’ of only 13 of the 
properties requesting rezoning. WBW Land Investments, L.P., makes up 32% of the 200’ 
buffer area around these 13 properties and as such shall require a favorable vote of three-
fourths (3/4) of all the members of the City Council for 601, 6501, 6503, 6505, 6511, 6513, 
6515, 6603, 6605, 6607, 6608, 6609, and 6610 Rein Drive.  

Mayor Cosper opened the public hearing.   
Kathy Harkin, 6607 Rein Dr. - Spoke in favor of the rezoning to SR-2. 
Terry Clark, 1012 Tumbleweed Dr. - Spoke in favor of the rezoning to SR-2. 
Lynn Dowling, 601 Rein Dr. - Spoke in favor of the rezoning to SR-2. 
Glenn Bauer, 6605 Rein Dr. - Spoke in favor of the rezoning to SR-2. 
Josh Welch, WBW representative, 3000 Illinois Ave. - Spoke against the SR-2 zoning request. 

With no one else appearing the public hearing was closed. 
 
Motion was made by Councilmember Fleming to approve PH-16-006, all 29 properties.  Motion was 
seconded by Councilmember Rivera.   

Councilmember Kilpatrick requested discussion on the motion.  He asked the Council to consider the 
ten considerations provided to the them with this item from the Farr vs. Tippit document.  Five of those 
considerations raise concerns to him.  Councilmember Kilpatrick went over the five concerns. 

Motion carried 6 to 1 with Councilmember Kilpatrick in opposition. 
 
 
PH-16-007 HOLD a public hearing and consider an ordinance amending the FY 2016 Annual Budget 

and Plan of Municipal Services of the City of Killeen by increasing the Solid Waste, Water 
and Sewer, 2014 Certificates of Obligation, and Fleet Funding Program accounts by a total 



of $11,000,000 to establish the Fleet Funding Program. 
 
 The City Secretary read the caption of the ordinance. 

AN  ORDINANCE  OF  THE  CITY  COUNCIL  OF  THE  CITY  OF  KILLEEN,  
TEXAS, AMENDING THE FY 2016 ANNUAL BUDGET AND PLAN OF MUNICIPAL 
SERVICES OF THE CITY OF KILLEEN BY INCREASING CERTIFICATE OF 
OBLIGATION 2014 EXPENDITURE ACCOUNTS BY $1,000,000; INCREASING SOLID 
WASTE FUND EXPENDITURE ACCOUNTS BY $3,000,000;  INCREASING WATER AND 
SEWER FUND EXPENDITURE ACCOUNTS BY $3,500,000; INCREASING FLEET 
FUNDING PROGRAM REVENUE ACCOUNTS BY $7,500,000; INCREASING FLEET 
FUNDING PROGRAM EXPENDITURE ACCOUNTS BY $3,500,000; REPEALING ALL 
ORDINANCES OR PARTS OF ORDINANCES IN CONFLICT WITH THIS 
ORDINANCE; PROVIDING A SAVINGS CLAUSE AND ESTABLISHING AN 
EFFECTIVE DATE. 

 
 Staff comments:  Jonathan Locke 

A budget amendment needs to be approved by City Council which will allow the City to 
establish the Fleet Funding Program.  A total of $7,500,000 will be transferred from the 
Solid Waste, Water and Sewer, and 2014 Certificates of Obligation Funds into the Fleet 
Funding Program.   
Staff recommends that the City Council approve the attached ordinance amending the 
Annual Budget and Plan of Municipal Services for FY 2016 that creates the Fleet Funding 
Program. 

  
Mayor Cosper opened the public hearing.  With no one appearing the public hearing was closed. 
 
Motion was made by Councilmember Moore to approve PH-16-007.  Motion was seconded by 
Councilmember Fleming.  Motion carried unanimously. 
 
 
PH-15-060 HOLD a public hearing and consider an ordinance by Abdul Khan (Case #Z15-29) to 

rezone Lot 1, Block 1, Wassay Addition, from “CD” (Cemetery District) with a 
Conditional Use Permit (CUP) to “CD” (Cemetery District) with a Conditional Use Permit 
(CUP) for a retail store.  The property is locally known as 10752 S. Fort Hood Street, 
Killeen, Texas. (Requires a 3/4 majority vote for approval. Tabled from January 12, 2016 
Regular City Council Meeting.) 

 
 The City Secretary read the caption of the ordinance. 

AN ORDINANCE AMENDING THE ZONING ORDINANCE OF THE CITY OF KILLEEN 
BY CHANGING THE ZONING OF CERTAIN PROPERTY OUT OF THE CITY OF 
KILLEEN, BELL COUNTY, TEXAS, FROM CD (CEMETERY DISTRICT) TO CD WITH 
A CONDITIONAL USE PERMIT (CUP) TO CD (CEMETERY DISTRICT) WITH A 
CONDITIONAL USE PERMIT (CUP); PROVIDING A SAVINGS CLAUSE; PROVIDING 
FOR THE REPEAL OF CONFLICTING PROVISIONS; PROVIDING FOR AN 
EFFECTIVE DATE. 

 
 Staff comments:  Tony McIlwain 

The proposal is consistent with the Comprehensive Plan.  The staff notified three (3) 
surrounding property owners within a 200’ notification boundary.  Staff has received no 
protests.  The Planning and Zoning Commission recommended CD with a Conditional Use 



Permit (CUP) to allow for a 9,100 square feet retail store, for Lot 1, Block 1, Wassay 
Addition, Killeen, Texas with the following conditions: 100% limestone façade on the 
north side of the building with 80% masonry requirement on the remaining three sides, with 
no metal siding to be visible.  A three foot (3’) vegetative hedge is to be installed on the 
north side and west side and other landscaping requirements as required by the Cemetery 
District by a unanimous vote. 
Mr. McIlwain presented to the council a new elevation map. 

 
Mayor Cosper opened the public hearing.  With no one appearing the public hearing was closed. 
This item requires a ¾ vote of the council. 
 
Motion was made by Councilmember Kilpatrick to approve PH-15-060 to include the new elevation map 
that the council received.  Motion was seconded by Mayor Pro-Tem Segarra.  Motion failed with 5 ayes 
and 2 no’s with Councilmember Rivera and Councilmember Blackstone in opposition. 
 
 

Adjournment 
 
With no further business, upon motion being made by Mayor Pro-Tem Segarra, seconded by 
Councilmember Okray, and unanimously approved, the meeting was adjourned at 6:25 p.m. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM City of Killeen Fire Mutual Aid Agreement 
with the Department of the Army for Ft. 
Hood, Texas 

  
ORIGINATING DEPARTMENT  Fire Department 
  
BACKGROUND INFORMATION 
  
An update to the mutual aid agreement with the Department of the Army for Ft. Hood was 
made in 2015.  Mutual aid agreements supply Fire Department services with additional 
resources when a single incident or multiple incidents deplete all resources from any one entity.  
The Mutual Aid Agreement is the legal document which sets in writing the conditions under 
which all entities agree to operate. After the 2015 mutual aid agreement was approved by 
council, Ft. Hood requested a number of changes due to a change in command.  This 
agreement remains separate from the mutual aid agreement with Carl R. Darnall Medical Center 
that was signed in 2013 and remains in effect and unchanged. 
  
DISCUSSION/CONCLUSION 
Due to a change in the Ft. Hood Garrison Commander and Ft. Hood Fire Chief, Ft. Hood has 
requested an updated agreement which removes the Carl R. Darnall Medical Center references, 
updates the signatures and changes the header and font to be in alignment with the current 
command. 
  
FISCAL IMPACT 
  
The fiscal impact would be the cost in manpower and equipment of providing assistance to Ft. 
Hood Fire Department.  Staff believes that the benefits of this agreement will outweigh the cost 
when assistance is needed. 
  
RECOMMENDATION 
  
Staff recommends that the City Council approve the Fire Mutual Aid Agreement with the 
Department of the Army for Ft. Hood, Texas, and authorize the City Manager or his designee to 
execute the Agreement. 
  
 



 
DEPARTMENT OF THE ARMY 

US ARMY INSTALLATION MANAGEMENT COMMAND 
HEADQUARTERS, UNITED STATES ARMY GARRISON, FORT HOOD 

FORT HOOD, TEXAS   76544-5000 
 
 
  
REPLY TO 
ATTENTION OF 

 

 
IMHD-ESF 

 
DEPARTMENT OF THE ARMY 

MUTUAL AID AGREEMENT (US) 
 

This agreement, entered into this _____ day of _________ 2016, between the Secretary of the 
Army acting according to the authority of Section 1856, Title 42, United States Code and the 
CITY OF KILLEEN, TEXAS, and by and through their duly authorized CITY MANAGER or 
MAYOR and by and between Fort Hood, through its duly authorized Garrison Commander such 
governments acting herein under the authority and pursuant to the terms of the Texas 
Government Code, Section 791.001 et seq., known as the “Interlocal Cooperation Act.” 
 
 WHEREAS, the parties hereto desire to secure for each the benefits of mutual aid in fire 
prevention, the protection of life and property; and 
 
 WHEREAS the parties are owners of certain trucks and other equipment designed for and 
capable of being used in the protection of persons and property from and in the suppression and 
the fighting of fires and in emergency services, and has assigned individuals trained in the use of 
such equipment, the same being and composing fire departments of each of the parties hereto; 
and 
 
 WHEREAS the parties have authority to enter into agreements providing for the use of 
fire trucks and other fire protection and firefighting equipment for citizens outside of their 
respective jurisdictional limits; and 
 
 WHEREAS the parties are desirous of obtaining additional, secondary service for their 
citizens in the event of an emergency whereby the fire department of a particular party would 
need additional assistance; and 
 
 THEREFORE, agree to the following: 
 
     a. On request to a representative of the Fort Hood Fire and Emergency Services by a 
representative of any of the above named entities, firefighting equipment and personnel of the 
Fort Hood Fire and Emergency Services will be dispatched, when available, to any point within 
the area for which any of the above named entities normally provide fire protection as designated 
by the representative of the above named entities. 
 
     b. On request to a representative of any of the above named entities by a representative of the 
Fort Hood Fire and Emergency Services, firefighting equipment and personnel of any of the 
above named entities will be dispatched, when available, to any point within the firefighting 
jurisdiction of the Fort Hood Fire and Emergency Services. 
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c. The rendering of assistance under the terms of this agreement shall not be mandatory, but 
the party receiving the request for assistance should immediately inform the requesting 
department if, for any reason, they cannot render aid. 
 
     d. Any dispatch of equipment and personnel pursuant to this agreement is subject to the 
following conditions: 
 
          (1)  Any request for aid shall include a statement of the amount and type of equipment and 
number of personnel requested, and shall specify the location to which the equipment and 
personnel are to be dispatched, but the amount and type of equipment and number of personnel 
to be furnished shall be determined by the representative of the responding party. 
 
          (2)  The responding organization will report to the officer in charge of the requesting 
organization at the location to which the equipment will be dispatched, and will be subject to the 
orders of the requesting party’s official. 
 
          (3)  In the event one party cannot or is unable to respond to a request for assistance, that 
party shall immediately notify the party requesting such assistance. 
 
          (4)  A responding organization will be released by the requesting organization when the 
services of the responding organization are no longer required or when the responding 
organization is needed within the area for which it normally provides fire protection.  The 
authorized official of the responding party, once determining that the health, safety, and welfare 
of the responding party’s personnel shall be endangered by any order of the requesting party, 
may withdraw all of responding party’s personnel from the scene and must notify the requesting 
party. 
 
          (5)  If a crash of aircraft owned or operated by the United States or military aircraft of any 
foreign nation occurs within the area for with the above named entities normally provides 
protection, the Chief of Fort Hood Fire and Emergency Services or his or her representative may 
assume full command on arrival at the scene of the crash. 

 
    e. With the exception of Aircraft Rescue and Firefighting, which will remain the sole 
responsibility of the Fort Hood Fire & Emergency Services, each party will endeavor to respond 
to all requests for assistance. Nothing herein imposes any duty or obligation upon any party to 
respond to any fire emergency. The provision of fire protection service to each party’s own area 
of responsibility shall always remain the primary function of that party’s department. 
 
    f. Each party hereby waives all claims against every other party for compensation for any loss, 
damage, injury or death occurring as a consequence of the performance of the agreement except 
those claims authorized under 15 U.S.C. 2210 as amended.   
 
    g.  The chief fire officers and personnel of the fire departments of all parties to this agreement 
are invited and encouraged, on a reciprocal basis, to frequently visit each other’s activities for 
guided familiarization tours consistent with local security requirements and, as feasible, to jointly 
conduct pre-fire planning inspections and drills. 
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     h. The technical heads of the fire departments of the parties to this agreement are authorized 
and directed to meet and draft any detailed plans and procedures of operation necessary to 
implement this agreement effectively.  Such plans and procedures of operations shall become 
effective upon ratification by the signatory parties. 

 
     i.  All personnel and equipment furnished by a party to this agreement in carrying out this 
agreement will at all times be personnel and equipment of that party, and that party shall have the 
sole responsibility for any expenses (including taxes, salaries, and maintenance costs).  Each 
party paying for the performance of governmental functions or services must take those 
payments from current revenues available to the paying party. 
 
     j.  This agreement shall become effective upon the date hereof and remain in full force and 
effect until canceled by mutual agreement of the parties hereto or by written notice by any party 
to the remaining parties, giving 180 days’ notice of the said cancellation. 
 
     k.   See annex 1 (attached) for supplemental data in reference to Fire Protection and Aircraft 
Rescue & Firefighting Operations on Robert Gray Army Airfield Joint Use Airport. 
 
 
FORT HOOD 
 
For the Fort Hood Fire Department   For the Secretary of the Army 
 
___________________________   ________________________   

Coleman D. Smith     Todd M. Fox  
Chief, Fort Hood Fire Department   Colonel, US Army 

Garrison Commander  
 
___________      ___________ 
 Date       Date 
 
CITY OF KILLEEN 
 
For the Killeen Fire Dept.                                         For the City of Killeen 
 
_________________________   __________________________ 

Jerry D. Gardner                                                          Glenn Morrison 
Chief, Killeen Fire Department                                   City Manager 
City of Killeen                                                             City of Killeen 
 
___________      __________ 
Date       Date  



 
 

DEPARTMENT OF THE ARMY 
 MUTUAL AID AGREEMENT (US) 

CITY OF KILLEEN AGREEMENT 
 

ANNEX #1 
FIRE PROTECTION AND AIRCRAFT RESCUE & FIREFIGHTING OPERATIONS ON 

ROBERT GRAY ARMY AIRFIELD JOINT USE AIRPORT 
 

 
The Fort Hood Fire & Emergency Services (Fort Hood FESD) will have primary responsibility for all 
aircraft fire rescue operations on the Joint Use Airport. This includes all emergencies within the Aircraft 
Operations Area (AOA) on the Joint Use Airport. The Fort Hood FESD will respond to emergencies 
including, but not limited to, aircraft crashes, aircraft fires, aircraft in-flight emergencies, fuel spills and 
land based vehicle fires and accidents that occur within the AOA. The Fort Hood FESD will also provide 
First Responder Medical treatment to those requiring medical attention on board taxiing aircraft as well as 
those persons requiring medical care inside the AOA. The Fort Hood FESD agrees to provide Aircraft 
Rescue and Firefighting (ARFF) services that meet or exceed those standards the Federal Aviation 
Administration requires of Part 139 certificated airports. 
 
The Fort Hood FESD will immediately notify the Killeen Fire Department of any accidents involving a 
civilian aircraft on the Joint Use Airport. The Fort Hood FESD and the Killen Fire Department will create 
and maintain Operational Response Guidelines for response to incidents on the Joint Use Airport. The 
Killeen Fire Department will dispatch identified equipment to the airport when the Senior Fire Officer 
(SFO) from Fort Hood FESD determines the nature of the response may be beyond the capabilities of the 
Fort Hood FESD Aircraft Rescue & Firefighting equipment to handle. 
 
When a request for Mutual Aid from the Fort Hood FESD is received, the Killeen Fire Department will 
respond the requested units and personnel, if available. The Killeen Fire Department equipment and 
personnel will enter the aircraft parking ramp area at the Killeen Regional Airport via the Corporate 
Aviation Gate (RGAAF Gate Number-16B/KFHRA Gate Number-T4), and stage on the north aircraft 
parking ramp until requested by the Fort Hood Senior Fire Officer (SFO) or respond to any other location 
on or off of the airport as requested by the Fort Hood Senior Fire Officer (SFO), to assist with an ongoing 
operation. 
 
The terminal building will have a fire alarm reporting system capable of transmitting any trouble and/or 
fire alarms to the Monaco Fire Alarm Computer located in the Fire Control Office of the Fort Hood 
FESD. The Fort Hood FESD will notify the Killeen Fire Department of any and all fire alarms and/or 
trouble alarms that are received via the Monaco reporting system. The Killen Fire Department will 
respond and investigate the cause of these alarms.  If a fire or serious accident has occurred in the 
terminal, Killeen Fire Department will be responsible for the “command and control’ of the incident since 
the terminal building is City of Killeen property. 
 
The Fort Hood FESD will respond to any point on the airport when called upon to assist by the Killeen 
Fire Department. The Fort Hood FESD will also assist the Killeen Fire Department with vehicle fires, 

 



vehicle accidents, medical emergencies and wild land fire protection in the vicinity of the Joint Use 
Airport, when called upon by the Killeen Fire Department. 
 
The Fort Hood FESD will provide Hazardous Materials (HAZMAT) response to the Joint Use Airport, as 
well as, to any area they are requested by the Killeen Fire Department.  The HAZMAT response includes, 
but not limited to, industrial or conventional chemicals, fuels, solvents or events of Terrorism involving a 
Weapon of Mass Destruction including Weapons in a Chemical, Biological, or Radiological in nature. 
 
The Fort Hood FESD will provide technical rescue services to the Joint Use Airport and any area in the 
vicinity of the airport.  Technical Rescues include, but not limited to, high angle, trench, confined space, 
and vehicular or aircraft accident extrications. 
 
The Fort Hood FESD and the Killeen Fire Department will draft and maintain Standard Operating 
Procedures (SOP) for use on and in the vicinity of the airport. The SOP’s will be updated as needed and 
as warranted by the flying mission on the Joint Use Airport. The undersigned parties will mutually agree 
and sign these SOP’s as changes are made. 
 
Any addition and/or changes to this annex will be agreed upon by the undersigned parties. This annex will 
be updated as Standard Operating Procedures are developed and agreed upon. 
 
This agreement and the provisions thereof or subject to cancellation by either party named herein by 
providing a “letter of intent to cancel the agreement” to the other named party. The letter must be received 
no less than 180 days prior to the effective cancellation date.  
 
The document is subject to revisions and changes. 
 
FORT HOOD 
 
For the Fort Hood Fire Department For the Secretary of the Army 
 
___________________________   ________________________   

Coleman D. Smith     Todd M. Fox  
Chief, Fort Hood Fire Department   Colonel, US Army 

Garrison Commander  
 
___________      ___________ 
Date       Date 
 
CITY OF KILLEEN 
 
For the Killeen Fire Dept.                                                  For the City of Killeen 
 
_________________________                __________________________ 

Jerry D. Gardner                                                                Glenn Morrison 
Chief, Killeen Fire Department                                         City Manager 
City of Killeen                                                                   City of Killeen 
 
___________ __________ 
Date       Date  
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                            Passenger Facility Charge (PFC) Application  

  
ORIGINATING DEPARTMENT                            Aviation 

  
BACKGROUND INFORMATION 
  
14 CFR Part 158 establishes procedures which allow airport sponsors to apply for approval to 
impose (collect) Passenger Facility Charges (PFC) from enplaned passengers and use those 
revenues for specific eligible capital improvement projects. PFC revenues may then be used to 
fund either the full cost of eligible projects or to satisfy the sponsor’s match requirement for 
Airport Improvement Program grants. 
  
DISCUSSION/CONCLUSION 
  
The Aviation Staff began the formal process for a new PFC application on October 15, 2015, 
with formal notification to the airlines of the City’s intent to impose and use PFCs for projects at 
Killeen-Fort Hood Regional Airport / Robert Gray Army Airfield. A consultation meeting with the 
airlines was conducted on December 03, 2015; public notice of the City’s intent to impose and 
use PFCs was published in the Killeen Daily Herald and posted on the City’s web site inviting 
comments on the proposal on December 13, 2015. No comments were received as of the end 
of the comment period on January 13, 2016.  
  
The PFC program is designed to be used on a “pay-as-you-go” basis to make payments on 
approved projects as the funds are collected; however, the Federal regulation controlling the 
program does allow the use of PFC funds to reimburse eligible costs that were previously paid 
from other local funds, within the limits of the specific application approval by FAA. 
  
The proposed new charge effective date is December 1, 2016, with an estimated expiration 
date of April 01, 2018. The request is to collect a total of $905,000 at the rate of $4.50 per 
enplaned passenger. 
  
Projects intended to be funded either wholly or in part are: 

Airport Master Plan Update $100,000 
Wildlife Hazard Reduction Equipment  $15,000 
Terminal Bldg Improvements-Boarding Bridge Replacement-Ph 1-Prelim Engineering $30,000 
Airfield Electrical Vault Rehabilitation $700,000 
Administrative Expenses $60,000 
Total $905,000 

  
City Council approval of this PFC application does not in itself imply approval to proceed with 
the expenditure of funds on any of the listed projects. Staff will request appropriate City budget 
approval and/or contract approval as applicable, prior to the initiation of each project. Assuming 
FAA approval of this application, the amounts indicated above are the maximum amount that 



may be expended from PFC funds for each project, unless the application is subsequently 
amended per 14 CFR Part 158.  
  
FISCAL IMPACT 
  
This PFC application will span approximately one year and four months through April 2018 to 
collect the proposed amount of $905,000. The exact time depends upon the number of monthly 
enplanements at Killeen-Fort Hood Regional Airport. PFC charges are deposited in account 
number 529-0000-325.05-00 PASSENGER FACILITY CHARGE; the FY 15-16 revenue budget 
estimate for this account is $634,773. 
  
RECOMMENDATION 
  
City Council authorize the City Manager to approve the collection of up to $905,000 in 
passenger facility charges at the rate of $4.50 per enplaned passenger and authorize the 
Executive Director of Aviation to submit the necessary application documents to the FAA to 
obtain FAA approval for said collection and use.  
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                                           Authorize the Award of a Construction Contract 
with Insituform Technologies, LLC, to Rehabilitate 
13,596 feet of Wastewater Main 

  
ORIGINATING DEPARTMENT        Public Works/Water and Sewer Division 

  
BACKGROUND INFORMATION 
  
The 2012 Water and Wastewater Master Plan includes the rehabilitation of wastewater mains 
found defective through the sanitary sewer evaluation survey (SSES).  Pipeline Analysis, who 
completed the SSES for Phases 2 and 3, recommends the rehabilitation of 13,596 feet of 
wastewater mains through a process called “cured in place pipe” (CIPP).  
  
The Texas BuyBoard, a Local Government Purchasing Cooperative, was used to negotiate a 
contract for the rehabilitation of the 13,596 feet of wastewater main.  The purpose of the Texas 
BuyBoard is to obtain the benefits and efficiencies that accrue to members of the cooperative, 
to comply with state bidding requirements, and to identify qualified vendors of needed 
commodities, goods, and services.  All items or services available for purchase on the Texas 
BuyBoard have been competitively procured according to Texas statutes.  While all items on the 
Texas BuyBoard have been competitively procured, members can negotiate lower pricing for 
services rendered by qualified BuyBoard vendors. 
  
DISCUSSION/CONCLUSION 
  
City staff began negotiations with Insituform Technologies, LLC, for the CIPP rehabilitation of 
the 13,596 feet of wastewater main.  Insituform Technologies’ BuyBoard proposal for a total 
cost of $1,068,234.85 includes the CIPP rehabilitation of wastewater mains ranging in sizes 
from 8-inch to 21-inch.  After evaluating the proposal, City staff has concluded that Insituform 
Technologies submitted a fair and reasonable proposal.  Based upon this evaluation and past 
experience with Insituform Technologies, staff recommends the award of this CIPP 
rehabilitation contract to Insituform Technologies, LLC, in the amount of $1,068,234.85. 
   
FISCAL IMPACT 
  
Funding for this project is available in the amount of $1,068,234.85 through Account Number 
386-3495-800.54-94 of the 2013 Water & Sewer Bond. 
  
RECOMMENDATION 
  
Recommend that the City Council authorize the City Manager to enter into an agreement with 
Insituform Technologies, LLC, for a construction contract to rehabilitate 13,596 feet of 
wastewater main for the amount of $1,068,234.85, and that the City Manager is expressly 
authorized to execute any and all change orders within the amounts set by state and local law. 
 



 
 
 
  
 
 
 
 
January 8, 2016 
 
  

 

Mr. Steve Kana, P.E. 

Director of Water & Sewer Utilities 
City of Killeen 
1901 Botanical Dr. 
Killeen, Tx 76542 
 

 

Project Name:  City of Killeen, Tx – Sewer Line Rehabilitation Phase 2 CIPP 

   
 

Insituform Technologies, LLC. herein proposes to furnish all labor, materials, equipment and services for 

accomplishing the referenced task (as described in the project location maps presented by the Owner) utilizing 
The Local Government Purchasing Cooperative Contract #462-14 administered through the BuyBoard. 
 

Assumptions and Qualifications 

We have based this proposal on a nominal wall thickness for the Insitutube as shown in the price.  This is based 
on the best available information at the time of this proposal.  Existing pipe deterioration in excess of the 
conditions assumed, ground water loads in excess of those assumed, or other loads or conditions may increase 
the recommended thickness for all or portions of the work.  Final recommendations may be submitted to you 
following the completion of the preliminary TV phase of the project.  Stated prices are subject to adjustment if 
design changes are agreed upon. 

 
Laterals.  During TV inspection all side sewers are verified, using best practical efforts, to determine if each is 
an active hook up.  Normal practice only reinstates those that are active.  You may direct us to reinstate all, or 
specific laterals, as you desire.  This proposal, unless otherwise stated and a pay item provided, assumes 
that all laterals will be reconnected.  Specific service connections will not be reconnected only when a written 
directive is received from the Owner.  The Owner will indemnify and hold Insituform Technologies, LLC. 
harmless from all claims arising from backups and other effects of such actions or inaction’s. 
 
Insituform will supply the Owner, Payment, and Performance Bonds and Certificate of Insurance following 
acceptance of this proposal. 
 
The pricing in this proposal assumes that all Technical Specifications set forth by the BuyBoard will be strictly 
adhered to.  Any changes to these specifications must be noted and agreed upon by both parties prior to 
finalizing the proposal pricing. This proposal provides for the rehabilitation of the manhole walls / benches 
including the necessary adjustment, sealing and replacement of the rings and covers.  The Owner shall 
provide the manhole ring and cover for the contractor to install. This proposal does not provide for any 
unknown point repairs or internal obstruction removals other than the roots. 
 
Water shall be provided at no cost to Insituform Technologies, LLC. for all construction phases of this project.  
Insituform Technologies, LLC. will follow all required deposit, backflow prevention, and metering procedures. 
 
Proposal Terms and Conditions 

 
Terms and Conditions from The Local Government Purchasing Cooperative Contract are available upon request 
from the BuyBoard.  Any changes to these conditions must be noted and agreed upon by both parties.   

Buyboard Proposal 

Worldwide Pipeline 

Rehabilitation 

17988 Edison Ave. 

Chesterfield, Mo 63005 

 

Tel:   (713) 845-3002 

Fax:  (713) 980-0782 
 
www.insituform.com 



Insituform Buyboard Proposal - City of Killeen, Tx – Sewer Line Rehabilitation Phase 2 CIPP 

 
 

 

Proposal Pricing 

 

 
 
 
 



Insituform Buyboard Proposal - City of Killeen, Tx – Sewer Line Rehabilitation Phase 2 CIPP 

 
 

 

 

 

 

Offered By: Accepted By:  

 

 

INSITUFORM TECHNOLOGIES, LLC. CITY OF KILLEEN, TX 

        

     _____________________________________ 

TIM NAYLOR      SIGNATURE   DATE   

512-677-8732 

 ___________________________________ _ 

       NAME  

       _____________________________________ 

       TITLE 
 
 
 
Is this Project Tax Exempt? ________ If Yes, please provide Tax Exemption Form and, where applicable, Project 
Exemption Form. 
 
Does this Project require Certified Payroll? ______   Are there wage rates?  _______.  If yes, please provide a 
copy of the wage rates. 
 
This accepted proposal constitutes a formal agreement.  If you initiate a purchase order or other contract 
document it shall not be acknowledged without this accepted proposal as an attachment. 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM                             CONSIDER A MEMORANDUM/RESOLUTION 
AUTHORIZING THE CITY MANAGER TO  
ENTER A PROFESSIONAL SERVICES 
AGREEMENT WITH MITCHELL & 
ASSOCIATES, INC. FOR THE DESIGN OF 
SEGMENT 4 OF THE HERITAGE OAKS HIKE 
AND BIKE TRAIL PROJECT  

  
ORIGINATING DEPARTMENT                       Public Works - Transportation Division 

  
BACKGROUND INFORMATION 
  
On January 16, 2015, the Texas Department of Transportation (TxDOT), in cooperation with 
the Federal Highway Administration, issued a 2015 Call for Project nominations for the 
statewide Transportation Alternative Program (TAP). Under the program, 80% of eligible 
projects costs can be reimbursed with the nominating entity providing at least 20% of the 
projects allowable costs. 
  
On January 20, 2015, a special Council workshop was held to present the proposed Heritage 
Oaks Hike and Bike Trail. The City Council indicated a consensus for the allocation of 
$1,300,000 of existing bond funds for the Heritage Oaks Park project. City Council also 
authorized staff to enter into negotiation for the design of the proposed hike and bike trail 
portion of the project.  
  
On April 28, 2015, the City Council authorized the City Manager to submit a TAP application for 
Segment 4 of the Heritage Oaks Hike and Bike Trail (CCM/R 15-044R).  On May 4, 2015, the 
City of Killeen submitted an application to TxDOT requesting $2,448,282 for the 2015 TAP Call 
for Projects.  On September 24, 2015, the City of Killeen was awarded $2,448,281 for Segment 
4 of the Heritage Oaks Hike and Bike Trail. 
  
On December 15, 2015, City Council authorized entering into an Advance Funding Agreement 
with TxDOT for Segment 4 of the Heritage Oaks Hike and Bike Trail accepting the TAP funds 
and committing to the design and construction of the project (CCM/R 15-145R). 
  
DISCUSSION/CONCLUSION 
  
The Heritage Oaks Hike and Bike Trail plan ultimately provides for over 6.5 miles of multi-use 
trail connecting the following:  Central Texas Expressway/US 190 in Killeen, TX; Purser Family 
Park in Harker Heights, TX; the Heritage Oaks park area in Killeen, TX; a Killeen Independent 
School District (KISD) Elementary School; and Stillhouse Hollow Lake. 
  
As proposed, Heritage Oaks Hike and Bike Trail, Segment 4, consists of a 1.5 mile segment of 
the ultimate multi-use trail and will connect the future residential KISD Elementary School 
location south to U.S. Government property in Bell County. The trail project contemplates 



constructing a 12 foot wide shared use hike and bike trail.  All trail sections will be constructed 
of concrete with several low water crossings and neighborhood connections, along with 
appropriate pedestrian ramps, striping, signage, and street crossings.  In addition, the following 
trail amenities will be provided: a trail head, bicycle racks, emergency call boxes, pet waste 
stations, trash receptacles, gateway signage, seating areas, and trail lighting.  The project will 
also include multiple pedestrian bridges that will spur neighborhood connections and provide 
significantly increased access across Trimmier Creek within the Heritage Oaks Regional Park 
area. 
  
In accordance with City Council’s previous direction, City staff has negotiated a professional 
services agreement with Mitchell & Associates, Inc. that conforms to the requirements and 
deadlines associated with the Advanced Funding Agreement entered into between the City and 
TxDOT and provides for engineering design, surveying and environmental clearance services for 
Segment 4 of the Heritage Oaks Hike and Bike Trail. 
  
FISCAL IMPACT 
  
The total fiscal impact associated with this agreement is $320,000. Funding in the amount of 
$320,000 is available in the 2014 General Obligation Bond- Heritage Park Project account (348-
3490-800.58-80). 
  
RECOMMENDATION 
  
City staff recommends that the City Council authorize the City Manager to enter into an 
agreement with Mitchell and Associates, Inc., for a professional engineering services agreement 
for the design of Segment 4 of the Heritage Oaks Hike and Bike Trail, in the amount of 
$320,000, and that the City Manager be authorized to execute any and all change orders within 
the amount established by state and local law. 
 



 

This document has important legal consequences; consultation with an attorney is encouraged with respect to 

its use or modification.  This document should be adapted to the particular circumstances of the contemplated 

Project and the Controlling Law. 

 

 

STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND ENGINEER 

FOR 

PROFESSIONAL SERVICES 

 
 

Prepared by 

 

ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE 

 

and 

 

Issued and Published Jointly By 

 

 

 

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 

a practice division of the 

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 

___________________ 

 

AMERICAN CONSULTING ENGINEERS COUNCIL 

 ___________________ 

 

AMERICAN SOCIETY OF CIVIL ENGINEERS 

 

 

 

 

This Agreement has been prepared for use with the Standard General Conditions of the Construction Contract 
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Edition).  For guidance on the completion and use of this Agreement, see EJCDC Users Guide, No. 1910-50. 
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STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND ENGINEER 

FOR  

PROFESSIONAL SERVICES 

 
  THIS IS AN AGREEMENT effective as of __________________, ___________(“Effective Date”) between 

                                                              The City of Killeen, Texas                                                                           (“OWNER”) 

and                                                           Mitchell & Associates, Inc.  (“ENGINEER”). 

OWNER intends to      Construct the Heritage Oaks Hike and Bike Trail, Segment 4 as generally shown on attached pictorial 

depiction.  

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 

 (“Project). 

OWNER and ENGINEER in consideration of their mutual covenants as set forth herein agree as follows: 
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ARTICLE 1 - SERVICES OF ENGINEER 

______________________________________________ 

 

1.01 Scope 

 

 A. ENGINEER shall provide the Basic and 

Additional Services set forth herein and in Exhibit A. 

 

 B. Upon this Agreement becoming effective, 

ENGINEER is authorized to begin Basic Services as set 

forth in Exhibit A. 

 

 C.  If authorized by OWNER, ENGINEER shall 

furnish Resident Project Representative(s) with duties, 

responsibilities and limitations of authority as set forth in 

Exhibit D.   

 

ARTICLE 2 - OWNER’S RESPONSIBILITIES 

______________________________________________ 

 

2.01 General 

 

 A. OWNER shall have the responsibilities set forth 

herein and in Exhibit B. 

 

 

ARTICLE 3 - TIMES FOR RENDERING SERVICES 

______________________________________________ 

 

3.01 General 

 

 A. ENGINEER’s services and compensation under 

this Agreement have been agreed to in anticipation of the 

orderly and continuous progress of the Project through 

completion.  Unless specific periods of time or specific 

dates for providing services are specified in this 

Agreement, ENGINEER’s obligation to render services 

hereunder will be for a period which may reasonably be 

required for the completion of said services.  

 

 B. If in this Agreement specific periods of time for 

rendering services are set forth or specific dates by which 

services are to be completed are provided, and if such 

periods of time or dates are changed through no fault of 

ENGINEER, the rates and amounts of compensation 

provided for herein shall be subject to equitable adjustment.  

If OWNER has requested changes in the scope, extent, or 

character of the Project, the time of performance of 

ENGINEER’s services shall be adjusted equitably. 

 

 C. For purposes of this Agreement the term “day” 

means a calendar day of 24 hours. 

 

3.02 Suspension 

 

 A. If OWNER fails to give prompt written 

authorization to proceed with any phase of services after 

completion of the immediately preceding phase, or if 

ENGINEER’s services are delayed through no fault of 

ENGINEER, ENGINEER may, after giving seven days 

written notice to OWNER, suspend services under this 

Agreement. 

 

 B. If ENGINEER’s services are delayed or 

suspended in whole or in part by OWNER, or if 

ENGINEER’s services are extended by Contractor’s 

actions or inactions for more than 90 days through no fault 

of ENGINEER, ENGINEER shall be entitled to equitable 

adjustment of rates and amounts of compensation provided 

for elsewhere in this Agreement to reflect, reasonable costs 

incurred by ENGINEER in connection with, among other 

things, such delay or suspension and reactivation and the 

fact that the time for performance under this Agreement has 

been revised.  

 

ARTICLE 4 - PAYMENTS TO ENGINEER 

______________________________________________ 

 

4.01 Methods of Payment for Services and 

Reimbursable Expenses of ENGINEER 

 

 A. For Basic Services.  OWNER shall pay 

ENGINEER for Basic Services performed or furnished 

under Exhibit A, Part 1, as set forth in Exhibit C. 

 

 B. For Additional Services.  OWNER shall pay 

ENGINEER for Additional Services performed or 

furnished under Exhibit A, Part 2, as set forth in Exhibit C. 

 

 C. For Reimbursable Expenses.  In addition to 

payments provided for in paragraphs 4.01.A and 4.01.B, 

OWNER shall pay ENGINEER for Reimbursable 

Expenses incurred by ENGINEER and ENGINEER’s 

Consultants as set forth in Exhibit C. 

 

4.02 Other Provisions Concerning Payments 

 

 A. Preparation of Invoices.  Invoices will be 

prepared in accordance with ENGINEER’s standard 

invoicing practices and will be submitted to OWNER by 

ENGINEER, unless otherwise agreed.  The amount billed 

in each invoice will be calculated as set forth in Exhibit C. 

 

 B. Payment of Invoices.  Invoices are due and 

payable within 30 days of receipt.  If OWNER fails to 

make any payment due ENGINEER for services and 

expenses within 30 days after receipt of ENGINEER’s 

invoice therefor, the amounts due ENGINEER will be 

increased at the rate of 1.0% per month (or the maximum 

rate of interest permitted by law, if less) from said thirtieth 

day.  In addition, ENGINEER may, after giving seven days 

written notice to OWNER, suspend services under this 

Agreement until ENGINEER has been paid in full all 

amounts due for services, expenses, and other related 
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charges.  Payments will be credited first to interest and then 

to principal. 

 

 C. Disputed Invoices.  In the event of a disputed or 

contested invoice, only that portion so contested may be 

withheld from payment, and the undisputed portion will be 

paid. 

 

 D. Payments Upon Termination. 

 

1. In the event of any termination under 

paragraph 6.06, ENGINEER will be entitled to 

invoice OWNER and will be paid in accordance with 

Exhibit C for all services performed or furnished and 

all Reimbursable Expenses incurred through the 

effective date of termination. 

 

2. In the event of termination by OWNER for 

convenience or by ENGINEER for cause, 

ENGINEER, in addition to invoicing for those items 

identified in subparagraph 4.02.D.1, shall be entitled to 

invoice OWNER and shall be paid a reasonable 

amount for services and expenses directly attributable 

to termination, both before and after the effective date 

of termination, such as reassignment of personnel, 

costs of terminating contracts with ENGINEER’s 

Consultants, and other related close-out costs, using 

methods and rates for Additional Services as set forth 

in Exhibit C.  Engineer shall not incur additional 

expenses after receipt of notice of termination, and 

shall make reasonable efforts to minimize costs. 

 

 E. Records of ENGINEER’s Costs.  Records of 

ENGINEER’s costs pertinent to ENGINEER’s 

compensation under this Agreement shall be kept in 

accordance with generally accepted accounting practices.  

To the extent necessary to verify ENGINEER’s charges 

and upon OWNER’s timely request, copies of such records 

will be made available to OWNER at cost. 

 

 F. Legislative Actions.  In the event of legislative 

actions after the Effective Date of the Agreement by any 

level of government that impose taxes, fees, or costs on 

ENGINEER’s services or other costs in connection with 

this Project or compensation therefor, such new taxes, fees, 

or costs shall be invoiced to and paid by OWNER as a 

Reimbursable Expense to which a Factor of 1.0 shall be 

applied.  Should such taxes, fees, or costs be imposed, they 

shall be in addition to ENGINEER’s estimated total 

compensation. 

 

ARTICLE 5 - OPINIONS OF COST 

______________________________________________ 

 

5.01  Opinions of Probable Construction Cost 

 

 A. ENGINEER’s opinions of probable Construction 

Cost provided for herein are to be made on the basis of 

ENGINEER’s experience and qualifications and represent 

ENGINEER’s best judgment as an experienced and 

qualified professional generally familiar with the industry.  

However, since ENGINEER has no control over the cost of 

labor, materials, equipment, or services furnished by others, 

or over the Contractor’s methods of determining prices, or 

over competitive bidding or market conditions, 

ENGINEER cannot and does not guarantee that proposals, 

bids, or actual Construction Cost will not vary from 

opinions of probable Construction Cost prepared by 

ENGINEER.  If OWNER wishes greater assurance as to 

probable Construction Cost, OWNER shall employ an 

independent cost estimator as provided in Exhibit B.  

 

5.02  Designing to Construction Cost Limit 

 

 A. If a Construction Cost limit is established between 

OWNER and ENGINEER, such Construction Cost limit 

and a statement of ENGINEER’s rights and responsibilities 

with respect thereto will be specifically set forth in 

Exhibit F, “Construction Cost Limit,” to this Agreement. 

 

5.03  Opinions of Total Project Costs 

 

 A. ENGINEER assumes no responsibility for the 

accuracy of opinions of Total Project Costs. 

 

ARTICLE 6 - GENERAL CONSIDERATIONS 

______________________________________________ 

 

6.01 Standards of Performance 

 

 A. The standard of care for all professional 

engineering and related services performed or furnished by 

ENGINEER under this Agreement will be the care and 

skill ordinarily used by members of ENGINEER’s 

profession practicing under similar circumstances at the 

same time and in the same locality.  ENGINEER makes no 

warranties, express or implied, under this Agreement or 

otherwise, in connection with ENGINEER’s services.   

 

 B. ENGINEER shall be responsible for the technical 

accuracy of its services and documents resulting therefrom, 

and OWNER shall not be responsible for discovering 

deficiencies therein.  ENGINEER shall correct such 

deficiencies without additional compensation except to the 

extent such action is directly attributable to deficiencies in 

OWNER-furnished information. 

 

 C. ENGINEER shall perform or furnish professional 

engineering and related services in all phases of the Project 

to which this Agreement applies.  ENGINEER shall serve 

as OWNER’s prime professional for the Project.  

ENGINEER may employ such ENGINEER’s Consultants 

as ENGINEER deems necessary to assist in the 
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performance or furnishing of the services.  ENGINEER 

shall not be required to employ any ENGINEER’s 

Consultant unacceptable to ENGINEER. 

 

 D. ENGINEER and OWNER shall comply with 

applicable Laws or Regulations and OWNER-mandated 

standards.  This Agreement is based on these requirements 

as of its Effective Date.  Changes to these requirements 

after the Effective Date of this Agreement may be the basis 

for modifications to OWNER’s responsibilities or to 

ENGINEER’s scope of services, times of performance, or 

compensation. 

 

 E. OWNER shall be responsible for, and 

ENGINEER may rely upon, the accuracy and completeness 

of all requirements, programs, instructions, reports, data, 

and other information furnished by OWNER to 

ENGINEER pursuant to this Agreement.  ENGINEER may 

use such requirements, reports, data, and information in 

performing or furnishing services under this Agreement. 

 

 F. OWNER shall make decisions and carry out its 

other responsibilities in a timely manner and shall bear all 

costs incident thereto so as not to delay the services of 

ENGINEER.   

 

 G. Prior to the commencement of the Construction 

Phase, OWNER shall notify ENGINEER of any variations 

from the language indicated in Exhibit E, “Notice of 

Acceptability of Work,” or of any other notice or 

certification that ENGINEER will be requested to provide 

to OWNER or third parties in connection with the Project.  

OWNER and ENGINEER shall reach agreement on the 

terms of any such requested notice or certification, and 

OWNER shall authorize such Additional Services as are 

necessary to enable ENGINEER to provide the notices or 

certifications requested. 

 

 H.  ENGINEER shall not be required to sign any 

documents, no matter by whom requested, that would result 

in the ENGINEER’s having to certify, guarantee or warrant 

the existence of conditions whose existence the 

ENGINEER cannot ascertain.  OWNER agrees not to make 

resolution of any dispute with the ENGINEER or payment 

of any amount due to the ENGINEER in any way 

contingent upon the ENGINEER’s signing any such 

certification.   

 

 I. During the Construction Phase, ENGINEER shall 

not supervise, direct, or have control over Contractor’s 

work, nor shall ENGINEER have authority over or 

responsibility for the means, methods, techniques, 

sequences, or procedures of construction selected by 

Contractor, for safety precautions and programs incident to 

the Contractor’s work in progress, nor for any failure of 

Contractor to comply with Laws and Regulations 

applicable to Contractor’s furnishing and performing the 

Work. 

 

 J. ENGINEER neither guarantees the performance 

of any Contractor nor assumes responsibility for any 

Contractor’s failure to furnish and perform the Work in 

accordance with the Contract Documents. 

 

 K.  ENGINEER shall not be responsible for the acts or 

omissions of any Contractor(s), subcontractor or supplier, 

or of any of the Contractor’s agents or employees or any 

other persons (except ENGINEER’s own employees) at the 

Site or otherwise furnishing or performing any of the 

Contractor’s work; or for any decision made on 

interpretations or clarifications of the Contract Documents 

given by OWNER without consultation and advice of 

ENGINEER.    

 

 L. The General Conditions for any construction 

contract documents prepared hereunder are to be the 

“Standard General Conditions of the Construction 

Contract” as prepared by the Engineers Joint Contract 

Documents Committee (Document No. 1910-8, 1996 

Edition) unless both parties mutually agree to use other 

General Conditions as specifically referenced in Exhibit H. 

 

6.02 Authorized Project Representatives 

 

 A. Contemporaneous with the execution of this 

Agreement, ENGINEER and OWNER shall designate 

specific individuals to act as ENGINEER’s and OWNER’s 

representatives with respect to the services to be performed 

or furnished by ENGINEER and responsibilities of 

OWNER under this Agreement.  Such individuals shall 

have authority to transmit instructions, receive information, 

and render decisions relative to the Project on behalf of 

each respective party.  

 

6.03 Design without Construction Phase Services 

 

 A. Should OWNER provide Construction Phase 

services with either OWNER’s representatives or a third 

party, ENGINEER’s Basic Services under this Agreement 

will be considered to be completed upon completion of the 

Final Design Phase or Bidding or Negotiating Phase as 

outlined in Exhibit A. 

 

 B. It is understood and agreed that if ENGINEER’s 

Basic Services under this Agreement do not include Project 

observation, or review of the Contractor’s performance, or 

any other Construction Phase services, and that such 

services will be provided by OWNER, then OWNER 

assumes all responsibility for interpretation of the Contract 

Documents and for construction observation or review and 

waives any claims against the ENGINEER that may be in 

any way connected thereto. 
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6.04 Use of Documents 

 

 A.  All Documents are instruments of service in 

respect to this Project, and ENGINEER shall retain an 

ownership and property interest therein (including the right 

of reuse at the discretion of the ENGINEER) whether or 

not the Project is completed. 

 

 B.  Copies of OWNER-furnished data that may be 

relied upon by ENGINEER are limited to the printed copies 

(also known as hard copies) that are delivered to the 

ENGINEER pursuant to Exhibit B.  Files in electronic 

media format of text, data, graphics, or of other types that 

are furnished by OWNER to ENGINEER are only for 

convenience of ENGINEER.  Any conclusion or 

information obtained or derived from such electronic files 

will be at the user’s sole risk. 

 

 C.  Copies of Documents that may be relied upon by 

OWNER are limited to the printed copies (also known as 

hard copies) that are signed or sealed by the ENGINEER.  

Files in electronic media format of text, data, graphics, or 

of other types that are furnished by ENGINEER to 

OWNER are only for convenience of OWNER.  Any 

conclusion or information obtained or derived from such 

electronic files will be at the user’s sole risk. 

 

 D.  Because data stored in electronic media format can 

deteriorate or be modified inadvertently or otherwise 

without authorization of the data’s creator, the party 

receiving electronic files agrees that it will perform 

acceptance tests or procedures within 60 days, after which 

the receiving party shall be deemed to have accepted the 

data thus transferred.  Any errors detected within the 60-

day acceptance period will be corrected by the party 

delivering the electronic files.  ENGINEER shall not be 

responsible to maintain documents stored in electronic 

media format after acceptance by OWNER. 

 

 E.  When transferring documents in electronic media 

format, ENGINEER makes no representations as to long 

term compatibility, usability, or readability of documents 

resulting from the use of software application packages, 

operating systems, or computer hardware differing from 

those used by ENGINEER at the beginning of this Project.  

 

 F.  OWNER may make and retain copies of 

Documents for information and reference in connection 

with use on the Project by OWNER.  Such Documents are 

not intended or represented to be suitable for reuse by 

OWNER or others on extensions of the Project or on any 

other project.  Any such reuse or modification without 

written verification or adaptation by ENGINEER, as 

appropriate for the specific purpose intended, will be at 

OWNER’s sole risk and without liability or legal exposure 

to ENGINEER or to ENGINEER’s Consultants.  OWNER 

shall indemnify and hold harmless ENGINEER and 

ENGINEER’s Consultants from all claims, damages, 

losses, and expenses, including attorneys’ fees arising out 

of or resulting therefrom. 

 

 G.  If there is a discrepancy between the electronic 

files and the hard copies, the hard copies govern. 

 

 H. Any verification or adaptation of the Documents 

for extensions of the Project or for any other project will 

entitle ENGINEER to further compensation at rates to be 

agreed upon by OWNER and ENGINEER. 

 

6.05 Insurance 

 

 A. ENGINEER shall procure and maintain insurance 

as set forth in Exhibit G, “Insurance.” 

 

 B. OWNER shall procure and maintain insurance as 

set forth in Exhibit G, “Insurance.”  OWNER shall cause 

ENGINEER and ENGINEER’s Consultants to be listed as 

additional insureds on any general liability or property 

insurance policies carried by OWNER which are applicable 

to the Project. 

 

 C. OWNER shall require Contractor to purchase and 

maintain general liability and other insurance as specified 

in the Contract Documents and to cause ENGINEER and 

ENGINEER’s Consultants to be listed as additional 

insureds with respect to such liability and other insurance 

purchased and maintained by Contractor for the Project 

 

 D. OWNER and ENGINEER shall each deliver to 

the other certificates of insurance evidencing the coverages 

indicated in Exhibit G.  Such certificates shall be furnished 

prior to commencement of ENGINEER’s services and at 

renewals thereafter during the life of the Agreement. 

 

 E. All policies of property insurance shall contain 

provisions to the effect that ENGINEER’s and 

ENGINEER’s Consultants’ interests are covered and that in 

the event of payment of any loss or damage the insurers 

will have no rights of recovery against any of the insureds 

or additional insureds thereunder. 

 

 F. At any time, OWNER may request that 

ENGINEER, at OWNER’s sole expense, provide 

additional insurance coverage, increased limits, or revised 

deductibles that are more protective than those specified in 

Exhibit G.  If so requested by OWNER, with the 

concurrence of ENGINEER, and if commercially available, 

ENGINEER shall obtain and shall require ENGINEER’s 

Consultants to obtain such additional insurance coverage, 

different limits, or revised deductibles for such periods of 

time as requested by OWNER, and Exhibit G will be 

supplemented to incorporate these requirements. 
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6.06 Termination 

 

 A. The obligation to provide further services under 

this Agreement may be terminated: 

 

1. For cause, 

 

a. By either party upon 30 days written 

notice in the event of substantial failure by the 

other party to perform in accordance with the 

terms hereof through no fault of the terminating 

party. 

 

b. By ENGINEER: 

 

1) upon seven days written notice if 

ENGINEER believes that ENGINEER is 

being requested by OWNER to furnish or 

perform services contrary to ENGINEER’s 

responsibilities as a licensed professional; or  

 

2) upon seven days written notice if the 

ENGINEER’s services for the Project are 

delayed or suspended for more than 90 days 

for reasons beyond ENGINEER’s control. 

 

3) ENGINEER shall have no liability 

to OWNER on account of such termination. 

 

c. Notwithstanding the foregoing, this 

Agreement will not terminate as a result of such 

substantial failure if the party receiving such 

notice begins, within seven days of receipt of such 

notice, to correct its failure to perform and 

proceeds diligently to cure such failure within no 

more than 30 days of receipt thereof; provided, 

however, that if and to the extent such substantial 

failure cannot be reasonably cured within such 30 

day period, and if such party has diligently 

attempted to cure the same and thereafter 

continues diligently to cure the same, then the 

cure period provided for herein shall extend up to, 

but in no case more than, 60 days after the date of 

receipt of the notice. 

 

2. For convenience, 

 

a. By OWNER effective upon the receipt 

of notice by ENGINEER.     

 

 B. The terminating party under paragraphs 6.06.A.1 

or 6.06.A.2 may set the effective date of termination at a 

time up to 30 days later than otherwise provided to allow 

ENGINEER to demobilize personnel and equipment from 

the Site, to complete tasks whose value would otherwise be 

lost, to prepare notes as to the status of completed and 

uncompleted tasks, and to assemble Project materials in 

orderly files. 

 

6.07 Controlling Law 

 

 A. This Agreement is to be governed by the law of 

the state of Texas and venue shall be in Bell County. 

 

6.08 Successors, Assigns, and Beneficiaries 

 

 A. OWNER and ENGINEER each is hereby bound 

and the partners, successors, executors, administrators and 

legal representatives of OWNER and ENGINEER (and to 

the extent permitted by paragraph 6.08.B the assigns of 

OWNER and ENGINEER) are hereby bound to the other 

party to this Agreement and to the partners, successors, 

executors, administrators and legal representatives (and 

said assigns) of such other party, in respect of all 

covenants, agreements and obligations of this Agreement. 

 

 B. Neither OWNER nor ENGINEER may assign, 

sublet, or transfer any rights under or interest (including, 

but without limitation, moneys that are due or may become 

due) in this Agreement without the written consent of the 

other, except to the extent that any assignment, subletting, 

or transfer is mandated or restricted by law.  Unless 

specifically stated to the contrary in any written consent to 

an assignment, no assignment will release or discharge the 

assignor from any duty or responsibility under this 

Agreement. 

 

 C. Unless expressly provided otherwise in this 

Agreement: 

 

1. Nothing in this Agreement shall be construed 

to create, impose, or give rise to any duty owed by 

OWNER or ENGINEER to any Contractor, 

Contractor’s subcontractor, supplier, other individual 

or entity, or to any surety for or employee of any of 

them. 

 

2. All duties and responsibilities undertaken 

pursuant to this Agreement will be for the sole and 

exclusive benefit of OWNER and ENGINEER and not 

for the benefit of any other party.  The OWNER agrees 

that the substance of the provisions of this paragraph 

6.08.C shall appear in the Contract Documents. 

 

6.09 Hazardous Environmental Condition 

 

 A. OWNER represents to Engineer that to the best of 

its knowledge a Hazardous Environmental Condition does 

not exist. 

 

 B. OWNER has disclosed to the best of its 

knowledge to ENGINEER the existence of all Asbestos, 

PCB’s, Petroleum, Hazardous Waste, or Radioactive 
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Material located at or near the Site, including type, quantity 

and location. 

 

 C. If a Hazardous Environmental Condition is 

encountered or alleged, ENGINEER shall have the 

obligation to notify OWNER and, to the extent of 

applicable Laws and Regulations, appropriate 

governmental officials. 

 

 D. It is acknowledged by both parties that 

ENGINEER’s scope of services does not include any 

services related to a Hazardous Environmental Condition.  

In the event ENGINEER or any other party encounters a 

Hazardous Environmental Condition, ENGINEER may, at 

its option and without liability for consequential or any 

other damages, suspend performance of services on the 

portion of the Project affected thereby until OWNER:  (i) 

retains appropriate specialist consultant(s) or contractor(s) 

to identify and, as appropriate, abate, remediate, or remove 

the Hazardous Environmental Condition; and (ii) warrants 

that the Site is in full compliance with applicable Laws and 

Regulations. 

 

 E. OWNER acknowledges that ENGINEER is 

performing professional services for OWNER and that 

ENGINEER is not and shall not be required to become an 

“arranger,” “operator,” “generator,” or “transporter” of 

hazardous substances, as defined in the Comprehensive 

Environmental Response, Compensation, and Liability Act 

of 1990 (CERCLA), which are or may be encountered at or 

near the Site in connection with ENGINEER’s activities 

under this Agreement. 

 

 F. If ENGINEER’s services under this Agreement 

cannot be performed because of a Hazardous 

Environmental Condition, the existence of the condition 

shall justify ENGINEER's terminating this Agreement for 

cause on 30 days notice. 

 

6.10 Allocation of Risks 

 

 A.  Indemnification 

 

1. To the fullest extent permitted by law, 

ENGINEER shall indemnify and hold harmless 

OWNER, OWNER’s officers, directors, partners, and 

employees from and against any and all costs, losses, 

and damages (including but not limited to all fees and 

charges of engineers, architects, attorneys, and other 

professionals, and all court or arbitration or other 

dispute resolution costs) caused solely by the negligent 

acts or omissions of ENGINEER or ENGINEER’s 

officers, directors, partners, employees, and 

ENGINEER’s Consultants in the performance and 

furnishing of ENGINEER’s services under this 

Agreement.   

 

2. To the fullest extent permitted by law, 

OWNER shall indemnify and hold harmless 

ENGINEER, ENGINEER’s officers, directors, 

partners, employees, and ENGINEER’s Consultants 

from and against any and all costs, losses, and 

damages (including but not limited to all fees and 

charges of engineers, architects, attorneys, and other 

professionals, and all court or arbitration or other 

dispute resolution costs) caused solely by the negligent 

acts or omissions of OWNER or OWNER’s officers, 

directors, partners, employees, and OWNER’s 

consultants with respect to this Agreement or the 

Project. 

 

3. In addition to the indemnity provided under 

paragraph 6.10.A.2 of this Agreement, and to the 

fullest extent permitted by law, OWNER shall 

indemnify and hold harmless ENGINEER and its 

officers, directors, partners, employees, and 

ENGINEER’s Consultants from and against all costs, 

losses, and damages (including but not limited to all 

fees and charges of engineers, architects, attorneys, 

and other professionals, and all court or arbitration or 

other dispute resolution costs) caused by, arising out of 

or resulting from a Hazardous Environmental 

Condition, provided that (i) any such  cost, loss, or 

damage is attributable to bodily injury, sickness, 

disease, or death, or to injury to or destruction of 

tangible property (other than completed Work), 

including the loss of use resulting therefrom, and (ii) 

nothing in this paragraph 6.10.A.4. shall obligate 

OWNER to indemnify any individual or entity from 

and against the consequences of that individual’s or 

entity’s own negligence or willful misconduct. 

 

4. The indemnification provision of paragraph 

6.10.A.1 is subject to and limited by the provisions 

agreed to by OWNER and ENGINEER in Exhibit I, 

“Allocation of Risks,” if any.   

 

6.11 Notices 

 

 A. Any notice required under this Agreement will be 

in writing, addressed to the appropriate party at its address 

on the signature page and given personally, or by registered 

or certified mail postage prepaid, or by a commercial 

courier service.  All notices shall be effective upon the date 

of receipt. 

 

6.12 Survival 

 

 A. All express representations, indemnifications, or 

limitations of liability included in this Agreement will 

survive its completion or termination for any reason. 

 

6.13 Severability 
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 A. Any provision or part of the Agreement held to be 

void or unenforceable under any Laws or Regulations shall 

be deemed stricken, and all remaining provisions shall 

continue to be valid and binding upon OWNER and 

ENGINEER, who agree that the Agreement shall be 

reformed to replace such stricken provision or part thereof 

with a valid and enforceable provision that comes as close 

as possible to expressing the intention of the stricken 

provision. 

 

6.14 Waiver 

 

 A. Non-enforcement of any provision by either party 

shall not constitute a waiver of that provision, nor shall it 

affect the enforceability of that provision or of the 

remainder of this Agreement. 

 

6.15 Headings 

 

 A. The headings used in this Agreement are for 

general reference only and do not have special significance. 

 

ARTICLE 7 -  DEFINITIONS 

______________________________________________ 

 

7.01  Defined Terms 

 

 A. Wherever used in this Agreement (including the 

Exhibits hereto) and printed with initial or all capital 

letters, the terms listed below have the meanings 

indicated, which are applicable to both the singular and 

plural thereof: 

 

1. Addenda--Written or graphic instruments issued prior 

to the opening of Bids which clarify, correct, or change the 

Bidding Documents. 

 

2. Additional Services--The services to be performed for 

or furnished to OWNER by ENGINEER in accordance 

with Exhibit A, Part 2 of this Agreement. 

 

3. Agreement--This “Standard Form of Agreement 

between OWNER and ENGINEER for Professional 

Services,” including those Exhibits listed in Article 8 

hereof.  

 

4. Application for Payment--The form acceptable to 

ENGINEER which is to be used by Contractor in 

requesting progress or final payments for the completion of 

its Work and which is to be accompanied by such 

supporting documentation as is required by the Contract 

Documents. 

 

5. Asbestos--Any material that contains more than one 

percent asbestos and is friable or is releasing asbestos fibers 

into the air above current action levels established by the 

United States Occupational Safety and Health 

Administration. 

 

6. Basic Services--The services to be performed for or 

furnished to OWNER by ENGINEER in accordance with 

Exhibit A, Part 1, of this Agreement. 

 

7. Bid--The offer or proposal of the bidder submitted on 

the prescribed form setting forth the prices for the Work to 

be performed. 

 

8. Bidding Documents--The advertisement or invitation 

to Bid, instructions to bidders, the Bid form and 

attachments, the Bid bond, if any, the proposed Contract 

Documents, and all Addenda, if any. 

 

9. Change Order--A document recommended by 

ENGINEER, which is signed by Contractor and OWNER 

to authorize an addition, deletion or revision in the Work, 

or an adjustment in the Contract Price or the Contract 

Times, issued on or after the Effective Date of the 

Construction Agreement. 

 

10. Construction Agreement--The written instrument 

which is evidence of the agreement, contained in the 

Contract Documents, between OWNER and Contractor 

covering the Work. 

 

11. Construction Contract--The entire and integrated 

written agreement between the OWNER and Contractor 

concerning the Work. 

 

12.  Construction Cost--The cost to OWNER of those 

portions of the entire Project designed or specified by 

ENGINEER.  Construction Cost does not include costs of 

services of ENGINEER or other design professionals and 

consultants, cost of land, rights-of-way, or compensation 

for damages to properties, or OWNER’s costs for legal, 

accounting, insurance counseling or auditing services, or 

interest and financing charges incurred in connection with 

the Project, or the cost of other services to be provided by 

others to OWNER pursuant to Exhibit B of this Agreement.  

Construction Cost is one of the items comprising Total 

Project Costs. 

 

13. Contract Documents--Documents that establish the 

rights and obligations of the parties engaged in construction 

and include the Construction Agreement between OWNER 

and Contractor, Addenda (which pertain to the Contract 

Documents), Contractor’s Bid (including documentation 

accompanying the Bid and any post-Bid documentation 

submitted prior to the notice of award) when attached as an 

exhibit to the Construction Agreement, the notice to 

proceed, the bonds, appropriate certifications, the General 

Conditions, the Supplementary Conditions, the 

Specifications and the Drawings as the same are more 

specifically identified in the Construction Agreement, 
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together with all Written Amendments, Change Orders, 

Work Change Directives, Field Orders, and ENGINEER’s 

written interpretations and clarifications issued on or after 

the Effective Date of the Construction Agreement.  

Approved Shop Drawings and the reports and drawings of 

subsurface and physical conditions are not Contract 

Documents. 

 

14. Contract Price--The moneys payable by OWNER to 

Contractor for completion of the Work in accordance with 

the Contract Documents and as stated in the Construction 

Agreement. 

 

15. Contract Times--The numbers of days or the dates 

stated in the Construction Agreement to:  (i) achieve 

Substantial Completion, and (ii) complete the Work so that 

it is ready for final payment as evidenced by ENGINEER’s 

written recommendation of final payment.  

 

16. Contractor--An individual or entity with whom 

OWNER enters into a Construction Agreement.  

 

17. Correction Period--The time after Substantial 

Completion during which Contractor must correct, at no 

cost to OWNER, any Defective Work, normally one year 

after the date of Substantial Completion or such longer 

period of time as may be prescribed by Laws or 

Regulations or by the terms of any applicable special 

guarantee or specific provision of the Contract Documents. 

 

18. Defective--An adjective which, when modifying the 

word Work, refers to Work that is unsatisfactory, faulty, or 

deficient, in that it does not conform to the Contract 

Documents, or does not meet the requirements of any 

inspection, reference standard, test, or approval referred to 

in the Contract Documents, or has been damaged prior to 

ENGINEER’s recommendation of final payment. 

 

19. Documents--Data, reports, Drawings, Specifications, 

Record Drawings, and other deliverables, whether in 

printed or electronic media format, provided or furnished in 

appropriate phases by ENGINEER to OWNER pursuant to 

this Agreement. 

 

20. Drawings--That part of the Contract Documents 

prepared or approved by ENGINEER which graphically 

shows the scope, extent, and character of the Work to be 

performed by Contractor.  Shop Drawings are not 

Drawings as so defined. 

 

21. Effective Date of the Construction Agreement--The 

date indicated in the Construction Agreement on which it 

becomes effective, but if no such date is indicated, it means 

the date on which the Construction Agreement is signed 

and delivered by the last of the two parties to sign and 

deliver. 

 

22. Effective Date of the Agreement--The date indicated in 

this Agreement on which it becomes effective, but if no 

such date is indicated, it means the date on which the 

Agreement is signed and delivered by the last of the two 

parties to sign and deliver. 

 

23. ENGINEER’s Consultants--Individuals or entities 

having a contract with ENGINEER to furnish services with 

respect to this Project as ENGINEER’s independent 

professional associates, consultants, subcontractors, or 

vendors. The term ENGINEER includes ENGINEER’s 

Consultants. 

 

24. Field Order--A written order issued by ENGINEER 

which directs minor changes in the Work but which does 

not involve a change in the Contract Price or the Contract 

Times. 

 

25. General Conditions-That part of the Contract 

Documents which sets forth terms, conditions, and 

procedures that govern the Work to be performed or 

furnished by Contractor with respect to the Project. 

 

26. Hazardous Environmental Condition--The presence at 

the Site of Asbestos, PCB’s, Petroleum, Hazardous Waste, 

or Radioactive Materials in such quantities or 

circumstances that may present a substantial danger to 

persons or property exposed thereto in connection with the 

Work. 

 

27. Hazardous Waste--The term Hazardous Waste shall 

have the meaning provided in Section 1004 of the Solid 

Waste Disposal Act (42 USC Section 6903) as amended 

from time to time. 

 

28. Laws and Regulations; Laws or Regulations--Any and 

all applicable laws, rules, regulations, ordinances, codes, 

standards, and orders of any and all governmental bodies, 

agencies, authorities, and  courts having jurisdiction. 

 

29. PCB’s--Polychlorinated biphenyls. 

 

30. Petroleum--Petroleum, including crude oil or any 

fraction thereof which is liquid at standard conditions of 

temperature and pressure (60 degrees Fahrenheit and 14.7 

pounds per square inch absolute), such as oil, petroleum, 

fuel oil, oil sludge, oil refuse, gasoline, kerosene, and oil 

mixed with other non-Hazardous Waste and crude oils. 

 

31. Radioactive Materials--Source, special nuclear, or 

byproduct material as defined by the Atomic Energy Act of 

1954 (42 USC Section 2011 et seq.) as amended from time 

to time. 

 

32. Record Drawings--The Drawings as issued for 

construction on which the ENGINEER, upon completion of 

the Work, has shown changes due to Addenda or Change 
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Orders and other information which ENGINEER considers 

significant based on record documents furnished by 

Contractor to ENGINEER and which were annotated by 

Contractor to show changes made during construction. 

 

33. Reimbursable Expenses--The expenses incurred 

directly by ENGINEER in connection with the performing 

or furnishing of Basic and Additional Services for the 

Project for which OWNER shall pay ENGINEER as 

indicated in Exhibit C. 

 

34. Resident Project Representative--The authorized 

representative of ENGINEER, if any, assigned to assist 

ENGINEER at the Site during the Construction Phase.  The 

Resident Project Representative will be ENGINEER’s 

agent or employee and under ENGINEER’s supervision.  

As used herein, the term Resident Project Representative 

includes any assistants of Resident Project Representative 

agreed to by OWNER.  The duties and responsibilities of 

the Resident Project Representative are as set forth in 

Exhibit D. 

 

35. Samples--Physical examples of materials, equipment, 

or workmanship that are representative of some portion of 

the Work and which establish the standards by which such 

portion of the Work will be judged. 

 

36. Shop Drawings--All drawings, diagrams, illustrations, 

schedules, and other data or information which are 

specifically prepared or assembled by or for Contractor and 

submitted by Contractor to ENGINEER to illustrate some 

portion of the Work. 

 

37. Site--Lands or areas indicated in the Contract 

Documents as being furnished by OWNER upon which the 

Work is to be performed, rights-of-way and easements for 

access thereto, and such other lands furnished by OWNER 

which are designated for use of Contractor. 

 

38. Specifications--That part of the Contract Documents 

consisting of written technical descriptions of materials, 

equipment, systems, standards, and workmanship as 

applied to the Work and certain administrative details 

applicable thereto. 

 

39. Substantial Completion--The time at which the Work 

(or a specified part thereof) has progressed to the point 

where, in the opinion of ENGINEER, the Work (or a 

specified part thereof) is sufficiently complete, in 

accordance with the Contract Documents, so that the Work 

(or a specified part thereof) can be utilized for the purposes 

for which it is intended.  The terms “substantially 

complete” and “substantially completed” as applied to all 

or part of the Work refer to Substantial Completion thereof. 

 

40. Supplementary Conditions--That part of the Contract 

Documents which amends or supplements the General 

Conditions. 

 

41. Total Project Costs--The sum of the Construction Cost, 

allowances for contingencies, the total costs of services of 

ENGINEER or other design professionals and consultants, 

cost of land, rights-of-way, or compensation for damages to 

properties, or OWNER’s costs for legal, accounting, 

insurance counseling or auditing services, or interest and 

financing charges incurred in connection with the Project, 

or the cost of other services to be provided by others to 

OWNER pursuant to Exhibit B of this Agreement.   

 

42. Work--The entire completed construction or the 

various separately identifiable parts thereof required to be 

provided under the Contract Documents with respect to this 

Project.  Work includes and is the result of performing or 

furnishing labor, services, and documentation necessary to 

produce such construction and furnishing, installing, and 

incorporating all materials and all equipment into such 

construction, all as required by the Contract Documents. 

 

43. Work Change Directive--A written directive to 

Contractor issued on or after the Effective Date of the 

Construction Agreement and signed by OWNER upon 

recommendation of the ENGINEER, ordering an addition, 

deletion, or revision in the Work, or responding to differing 

or unforeseen subsurface or physical conditions under 

which the Work is to be performed or to emergencies.  A 

Work Change Directive will not change the Contract Price 

or the Contract Times but is evidence that the parties expect 

that the change directed or documented by a Work Change 

Directive will be incorporated in a subsequently issued 

Change Order following negotiations by the parties as to its 

effect, if any, on the Contract Price or Contract Times. 

 

44. Written Amendment--A written amendment of the 

Contract Documents signed by OWNER and Contractor on 

or after the Effective Date of the Construction Agreement 

and normally dealing with the non-engineering or non-

technical rather than strictly construction-related aspects of 

the Contract Documents. 

 

ARTICLE 8 - EXHIBITS AND SPECIAL 

PROVISIONS 

______________________________________________ 

 

8.01 Exhibits Included 

 

 A. Exhibit A, “ENGINEER’s Services,” consisting 

of 10 pages. 

 

 B. Exhibit B, “OWNER’s Responsibilities,” 

consisting of 3 pages. 
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 C. Exhibit C, “Payments to Engineer for Services 

and Reimbursable Expenses,” consisting of 2 pages. 

 

 D. Exhibit D, “Duties, Responsibilities and 

Limitations of Authority of Resident Project 

Representative,” consisting of 4 pages. 

 

 E. Exhibit E, “Notice of Acceptability of Work,” 

consisting of 2 pages. 

 

 F. Exhibit F, “Construction Cost Limit,” consisting 

of 1 page. 

 

G. Exhibit G, “Insurance,” consisting of 1 page. 

 

 H. Exhibit H, “Special Provisions,” consisting of 1 

page. 

 

 

8.02 Total Agreement 

 

 A. This Agreement (consisting of pages 1 to 12 

inclusive, together with the Exhibits identified above) 

constitutes the entire agreement between OWNER and 

ENGINEER and supersedes all prior written or oral 

understandings.  This Agreement may only be amended, 

supplemented, modified, or canceled by a duly executed 

written instrument. 

 

 IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of which is 

indicated on page 1. 

 

OWNER:  CITY OF KILLEEN ENGINEER:  MITCHELL & ASSOCIATES, INC 

 

                                                                                  

 

                                                                                  

 

By:  Glenn Morrison                                                  By:    Mike Kriegel, P. E.                                           

 

Title:    City Manager                                                 

 

Title: Vice President                                                  

 

Date Signed:                                                             

 

Date Signed:                                                              

 

Address for giving notices: 

 

Address for giving notices: 

 

     P.O. Box 1329                                                       

 

  102 N. College                                                         

 

     Killeen, TX  76540-1329                                       

 

  P.O. Box 1088                                                          

 

 

 

 

Designated Representative (paragraph 6.02.A): 

 

  Killeen, Texas 76541                                              

 

David Olson, P.E.                                                       

 

 

Title: Director of Transportation                                

Designated Representative (paragraph 6.02.A): 

 

Phone Number:      254-616-3180                               

 Ben Wilson                                                              

 

Facsimile Number:                                    

Title:  Project Manager                                              

 

E-Mail Address:  dolson@killeentexas.gov               

 

Phone Number:    254-493-0766                                 

  

Facsimile Number:    254-634-2141                          

  

E-Mail Address:  BWilson@mitchellinc.net               
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This is EXHIBIT A, consisting of 10 pages, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated ________ _____________, 

________. 

 

Initial: 

OWNER   

ENGINEER   

 

ENGINEER’s Services 
 

Article 1 of the Agreement is amended and supplemented to include the following agreement of the parties.  

ENGINEER shall provide Basic and Additional Services as set forth below. 

 

PART 1 -- BASIC SERVICES 

 

A1.01 Study and Report Phase  - NOT APPLICABLE 
 

A. ENGINEER shall: 

 

1. Consult with OWNER to define and clarify OWNER’s requirements for the Project and available data. 

 

2. Advise OWNER as to the necessity of OWNER’s providing data or services of the types described in 

Exhibit B which are not part of ENGINEER’s Basic Services, and assist OWNER in obtaining such data 

and services. 

 

3. Identify, consult with, and analyze requirements of governmental authorities having jurisdiction to 

approve the portions of the Project designed or specified by ENGINEER, including but not limited to 

mitigating measures identified in the environmental assessment. 

 

4. Identify and evaluate ______________ alternate solutions available to OWNER and, after consultation 

with  OWNER, recommend to OWNER those solutions which in ENGINEER’s judgment meet 

OWNER’s requirements for the Project. 

 

5. Prepare a report (the “Report”) which will, as appropriate, contain schematic layouts, sketches and 

conceptual design criteria with appropriate exhibits to indicate the agreed-to requirements, considerations 

involved, and those alternate solutions available to OWNER which ENGINEER recommends.  This 

Report will be accompanied by ENGINEER’s opinion of Total Project Costs for each solution which is 

so recommended for the Project with each component separately itemized, including the following, which 

will be separately itemized:  opinion of probable Construction Cost, allowances for contingencies and for 

the estimated total costs of design, professional, and related services provided by ENGINEER and, on the 

basis of information furnished by OWNER, allowances for other items and services included within the 

definition of Total Project Costs. 

 

6. Perform or provide the following additional Study and Report Phase tasks or deliverables: 

 

7. Furnish _______ review copies of the Report to OWNER within ___ days of authorization to begin 

services and review it with OWNER. 

 

8. Revise the Report in response to OWNER’s and other parties’ comments, as appropriate, and furnish 

_____ final copies of the revised Report to the OWNER within ___ days after completion of reviewing it 

with OWNER. 

 

 B. ENGINEER’s services under the Study and Report Phase will be considered complete on the date when the 

final copies of the revised Report have been delivered to OWNER. 

 

A1.02  Preliminary Design Phase 

1. Consult with OWNER to define and clarify OWNER’s requirements for the Project and available data. 
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2. Advise OWNER as to the necessity of OWNER’s providing data or services of the types described in 

Exhibit B which are not part of ENGINEER’s Basic Services, and assist OWNER in obtaining such data 

and services.  

 

3. Identify, consult with, analyze, and comply with requirements of governmental authorities having 

jurisdiction to approve the Project designed by ENGINEER, including, without limitation, 

compliance with the provisions of the applicable Advanced Funding Agreement between OWNER 

and the Texas Department of Transportation (TxDOT), which is incorporated herein for all purposes. 

 

4.  Provide the necessary research and field surveys to accurately locate the existing channel and parkway 

area and perform topographic and utility mapping adequate for performance of schematic design for the 

project. Utility mapping will be based upon information obtained from utility owners. 

 

5. Work collaboratively with the Owner to identify and evaluate alternate solutions available to OWNER 

and, after consultation with OWNER, recommend to OWNER those solutions which in ENGINEER’s 

judgment meet OWNER’s requirements for the Project, as described below: 

a. Proposed sidewalks, pedestrian bridges, shelters, and lighting to provide an adequate parkway 

for pedestrian travel. 

 

  6. Upon approval of the schematic concept collaboratively developed, and prior to completion of the 

Preliminary Design Phase, the Engineer shall be authorized to begin Final Design of the Project. 

 

7. Complete topographic and utility mapping surveys adequate to complete final design of the project.   

 

8. Based on the information contained in the Preliminary Design Phase documents, submit a revised opinion 

of probable Construction Cost and any adjustments to Total Project Costs known to ENGINEER. 

 

9. Perform or provide the following additional Preliminary Design Phase tasks or deliverables: 

    a.  Consultant will perform parcel surveys as part of the project scope. 

  

    b. Property, boundary, easement, right-of-way, and other special surveys or data, 

including establishing relevant reference points. 

 

    c. Explorations and tests of subsurface conditions at or contiguous to the Site, drawings 

of physical conditions in or relating to existing surface or subsurface structures at or 

contiguous to the Site, or hydrographic surveys, with appropriate professional 

interpretation thereof.  

 

    d. Environmental assessments, audits, investigations and impact statements, and other 

relevant environmental or cultural studies as to the Project, the Site, and adjacent areas. 

 

      e. Prepare and process for approval appropriate FEMA LOMR. 

 

10. Furnish the Preliminary Design Phase documents to and review them with OWNER.  

 

11. Submit to OWNER seven (7) copies and one digital copy (.pdf) of the Preliminary Design Phase 

documents (30% and 60%) and revised opinion of probable Construction Cost within deadlines 

provided in Exhibit H after authorization to proceed with this project. 

 

 B. ENGINEER’s services under the Preliminary Design Phase will be considered complete on the date when 

final copies of the Preliminary Design Phase documents have been delivered to OWNER.  

 

A1.03   Final Design Phase 

 

 A. After authorization by the Owner to begin Final Design and in keeping with the Preliminary Design Phase 

documents and revised opinion of probable Construction Cost as determined in the Preliminary Design Phase, 
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but subject to any OWNER-directed modifications or changes in the scope, extent, character, or design 

requirements of or for the Project, and upon written authorization from OWNER, ENGINEER shall: 

 

1. On the basis of the above acceptance, direction, and authorization, prepare final Construction Documents 

indicating the scope, extent, and character of the Work to be performed and furnished by Contractor.  

Specifications will be prepared, utilizing TxDOT Standard Specifications for Construction and 

Maintenance of Highways, Streets, and Bridges 2014 Edition for all roadway materials and activities. For 

other materials and activities specifications shall be in general conformance with the City of Killeen 

Infrastructure Design and Development Standards (IDDSM). 

 

2. Provide technical criteria, written descriptions, and design data for OWNER’s use in filing applications 

for permits from or approvals of governmental authorities having jurisdiction to review or approve the 

final design of the Project and assist OWNER in consultations with appropriate authorities. 

 

3. Advise OWNER of any adjustments to the opinion of probable Construction Cost and any adjustments to 

Total Project Costs known to ENGINEER.  

 

4. Perform or provide the following additional Final Design Phase tasks or deliverables: 

a. The Engineer will prepare all necessary drawings required to issue a bid set for construction 

including plan and profiles, drainage layouts, erosion control plans, signage, quantity sheets, 

details, and City of Killeen standards.  Drawings will be prepared for reproduction on 22”x34” 

plan sheets at a 1:20 scale for the plan-profiles.   

b. Utility Coordination – The Engineer will coordinate the final locations and conflicts of existing 

utilities with the respective private utility companies and the City of Killeen and issue on behalf 

of the City the documentation necessary, to require relocation of the existing facilities. 

c. Coordination and Submittals – The Engineer will coordinate all permits with the City of Killeen. 

Submission of the final plans to the City of Killeen will include a copy of the bid schedule, bid 

specifications (2 copies), opinion of engineer’s opinion of probable cost, letters from the private 

utilities agreeing to clearance of right-of-way, encroachments, and utilities; and, if applicable, a 

coordination letter and registration number assigned with the Texas Department of Licensing 

and Regulation (TDLR) for ADA compliance, and certifications for transmittal to TxDOT 

certifying clear right of way, utility conflicts resolved, absence of railroad conflict issues and 

other relevant submittals included within Exhibit H. 

d. The general conditions for the bid documents will be the City of Killeen Standard General 

Conditions for Construction Contracts. 

5. Prepare and furnish Bidding Documents (90%) for review by Owner, its legal counsel, TxDOT, and 

other advisors, and assist Owner in the preparation of other related documents within deadlines 

provided in Exhibit H after authorization to proceed with this Project, and review them with 

Owner. Owner shall submit to Engineer any comments and, subject to the provisions of Paragraph 

6.01.G, instructions for revisions within deadlines provided in Exhibit H.   

6. Revise the Bidding Documents in accordance with comments and instructions from the Owner, as 

appropriate, and submit 7 final copies of the Bidding Documents (100%), a revised opinion of 

probable Construction Cost, and any other deliverables to Owner within deadlines established in 

Exhibit H after receipt of Owner’s comments and instructions. 

B. In the event that the Work designed or specified by ENGINEER is to be performed or furnished under more 

than one prime contract, or if ENGINEER’s services are to be separately sequenced with the work of one or 

more prime Contractors (such as in the case of fast-tracking), OWNER and ENGINEER shall, prior to 

commencement of the Final Design Phase, develop a schedule for performance of ENGINEER’s services 

during the Final Design, Bidding or Negotiating, Construction, and Post-Construction Phases in order to 

sequence and coordinate properly such services as are applicable to the work under such separate prime 
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contracts.  This schedule is to be prepared and included in or become an amendment to Exhibit A whether or 

not the work under such contracts is to proceed concurrently.   
 

 C. The number of prime contracts for Work designed or specified by ENGINEER upon which the ENGINEER’s 

compensation has been established under this Agreement is ONE. 

 

 D. ENGINEER’s services under the Final Design Phase will be considered complete on the date when the 

submittals required by paragraph A1.03.A.6 have been delivered to OWNER. 

 

A1.04  Bidding or Negotiating Phase 

 

 A. After acceptance by OWNER of the Bidding Documents and the most recent opinion of probable 

Construction Cost as determined in the Final Design Phase, and upon written authorization by OWNER to 

proceed, ENGINEER shall: 

 

1. Assist OWNER in advertising for and obtaining bids or negotiating proposals for the Work and, where 

applicable, maintain a record of prospective bidders to whom Bidding Documents have been issued, 

attend pre-Bid conferences, if any, and receive and process Contractor deposits or charges for the Bidding 

Documents. 

 

2. Issue Addenda as appropriate to clarify, correct, or change the Bidding Documents. 

 

3. Consult with OWNER as to the acceptability of subcontractors, suppliers, and other individuals and 

entities proposed by Contractor for those portions of the Work as to which such acceptability is required 

by the Bidding Documents. 

 

4. Perform or provide the following additional Bidding or Negotiating Phase tasks or deliverables: 

 

5. Attend the Bid opening, prepare Bid tabulation sheets, and assist OWNER in evaluating Bids or 

proposals and in assembling and awarding contracts for the Work. 

 

 B. The Bidding or Negotiating Phase will be considered complete upon commencement of the Construction 

Phase or upon cessation of negotiations with prospective Contractors (except as may be required if Exhibit F 

is a part of this Agreement). 

 

A1.05  Construction Phase – NOT APPLICABLE 

 

 A. Upon successful completion of the Bidding and Negotiating Phase, and upon written authorization from 

OWNER, ENGINEER shall: 

 

1. General Administration of Construction Contract.  Consult with OWNER and act as OWNER’s 

representative as provided in the General Conditions.  The extent and limitations of the duties, 

responsibilities and authority of ENGINEER as assigned in said General Conditions shall not be 

modified, except as ENGINEER may otherwise agree in writing.  All of OWNER’s instructions to 

Contractor will be issued through ENGINEER, who shall have authority to act on behalf of OWNER in 

dealings with Contractor to the extent provided in this Agreement and said General Conditions except as 

otherwise provided in writing. 

 

2. Resident Project Representative (RPR).  

 

3. Selecting Independent Testing Laboratory.  Assist OWNER in the selection of an independent testing 

laboratory to perform the services identified in paragraph B2.01.0. 

 

4. Pre-Construction Conference.  Participate in a Pre-Construction Conference prior to commencement of 

Work at the Site. 

 

5. Baselines and Benchmarks.  As appropriate, establish baselines and benchmarks for locating the Work 

which in ENGINEER’s judgment are necessary to enable Contractor to proceed. 
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6. Visits to Site and Observation of Construction.  In connection with observations of Contractor’s work in 

progress while it is in progress: 

a.  Make visits to the Site at intervals appropriate to the various stages of construction, as ENGINEER 

deems necessary, in order to observe as an experienced and qualified design professional the progress and 

quality of the Work.  Such visits and observations by ENGINEER, and the Resident Project 

Representative, if any, are not intended to be exhaustive or to extend to every aspect of Contractor’s work 

in progress or to involve detailed inspections of Contractor’s work in progress beyond the responsibilities 

specifically assigned to ENGINEER in this Agreement and the Contract Documents, but rather are to be 

limited to spot checking, selective sampling, and similar methods of general observation of the Work 

based on ENGINEER’s exercise of professional judgment as assisted by the Resident Project 

Representative, if any.  Based on information obtained during such visits and such observations, 

ENGINEER will determine in general if Contractor’s work is proceeding in accordance with the Contract 

Documents, and ENGINEER shall keep OWNER informed of the progress of the Work. 

 

b.  The purpose of ENGINEER’s visits to, and representation by the Resident Project Representative, if 

any, at the Site, will be to enable ENGINEER to better carry out the duties and responsibilities assigned 

to and undertaken by ENGINEER during the Construction Phase, and, in addition, by the exercise of 

ENGINEER’s efforts as an experienced and qualified design professional, to provide for OWNER a 

greater degree of confidence that the completed Work will conform in general to the Contract Documents 

and that the integrity of the design concept of the completed Project as a functioning whole as indicated 

in the Contract Documents has been implemented and preserved by Contractor.  ENGINEER shall not, 

during such visits or as a result of such observations of Contractor’s work in progress, supervise, direct, 

or have control over Contractor’s work, nor shall ENGINEER have authority over or responsibility for 

the means, methods, techniques, sequences, or procedures of construction selected by Contractor, for 

safety precautions and programs incident to Contractor’s work, or for any failure of Contractor to comply 

with Laws and Regulations applicable to Contractor’s furnishing and performing the Work.  Accordingly, 

ENGINEER neither guarantees the performance of any Contractor nor assumes responsibility for any 

Contractor’s failure to furnish and perform its work in accordance with the Contract Documents. 

 

7. Defective Work.  Recommend to OWNER that Contractor’s work be disapproved and rejected while it is 

in progress if, on the basis of such observations, ENGINEER believes that such work will not produce a 

completed Project that conforms generally to the Contract Documents or that it will prejudice the 

integrity of the design concept of the completed Project as a functioning whole as indicated in the 

Contract Documents. 

 

8. Clarifications and Interpretations; Field Orders.  Issue necessary clarifications and interpretations of the 

Contract Documents as appropriate to the orderly completion of Contractor’s work.  Such clarifications 

and interpretations will be consistent with the intent of and reasonably inferable from the Contract 

Documents.  ENGINEER may issue Field Orders authorizing minor variations from the requirements of 

the Contract Documents. 

 

9. Change Orders and Work Change Directives.  Recommend Change Orders and Work Change Directives 

to OWNER, as appropriate, and prepare Change Orders and Work Change Directives as required. 

 

10. Shop Drawings and Samples.  Review and approve or take other appropriate action in respect to Shop 

Drawings and Samples and other data which Contractor is required to submit, but only for conformance 

with the information given in the Contract Documents and compatibility with the design concept of the 

completed Project as a functioning whole as indicated in the Contract Documents.  Such reviews and 

approvals or other action will not extend to means, methods, techniques, sequences or procedures of 

construction or to safety precautions and programs incident thereto.  ENGINEER has an obligation to 

meet any Contractor’s submittal schedule that has earlier been acceptable to ENGINEER. 

 

11. Substitutes and “or-equal.”  Evaluate and determine the acceptability of substitute or “or-equal” 

materials and equipment proposed by Contractor, but subject to the provisions of paragraph A2.02.A.2 of 

this Exhibit A. 
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12. Inspections and Tests.  Require such special inspections or tests of Contractor’s work as deemed 

reasonably necessary, and receive and review all certificates of inspections, tests, and approvals required 

by Laws and Regulations or the Contract Documents.  ENGINEER’s review of such certificates will be 

for the purpose of determining that the results certified indicate compliance with the Contract Documents 

and will not constitute an independent evaluation that the content or procedures of such inspections, tests, 

or approvals comply with the requirements of the Contract Documents.  ENGINEER shall be entitled to 

rely on the results of such tests. 

 

13. Disagreements between OWNER and Contractor.  Render formal written decisions on all claims of 

OWNER and Contractor relating to the acceptability of Contractor’s work or the interpretation of the 

requirements of the Contract Documents pertaining to the execution and progress of Contractor’s work.  

In rendering such decisions, ENGINEER shall be fair and not show partiality to OWNER or Contractor 

and shall not be liable in connection with any decision rendered in good faith in such capacity. 

 

14. Applications for Payment.  Based on ENGINEER’s observations as an experienced and qualified design 

professional and on review of Applications for Payment and accompanying supporting documentation: 

 

a. Determine the amounts that ENGINEER recommends Contractor be paid.  Such recommendations 

of payment will be in writing and will constitute ENGINEER’s representation to OWNER, based on such 

observations and review, that, to the best of ENGINEER’s knowledge, information and belief, 

Contractor’s work has progressed to the point indicated, the quality of such work is generally in 

accordance with the Contract Documents (subject to an evaluation of the Work as a functioning whole 

prior to or upon Substantial Completion, to the results of any subsequent tests called for in the Contract 

Documents and to any other qualifications stated in the recommendation), and the conditions precedent to 

Contractor’s being entitled to such payment appear to have been fulfilled in so far as it is ENGINEER’s 

responsibility to observe Contractor’s work.  In the case of unit price work, ENGINEER’s 

recommendations of payment will include final determinations of quantities and classifications of 

Contractor’s work (subject to any subsequent adjustments allowed by the Contract Documents).  The 

responsibilities of ENGINEER contained in paragraph A1.05.A.6.a are expressly subject to the 

limitations set forth in paragraph A1.05.A.6.b and other express or general limitations in this Agreement 

and elsewhere. 

 

b. By recommending any payment, ENGINEER shall not thereby be deemed to have represented that 

observations made by ENGINEER to check the quality or quantity of Contractor’s work as it is 

performed and furnished have been exhaustive, extended to every aspect of Contractor’s work in 

progress, or involved detailed inspections of the Work beyond the responsibilities specifically assigned to 

ENGINEER in this Agreement and the Contract Documents.  Neither ENGINEER’s review of 

Contractor’s work for the purposes of recommending payments nor ENGINEER’s recommendation of 

any payment including final payment will impose on ENGINEER responsibility to supervise, direct, or 

control Contractor’s work in progress or for the means, methods, techniques, sequences, or procedures of 

construction or safety precautions or programs incident thereto, or Contractor’s compliance with Laws 

and Regulations applicable to Contractor’s furnishing and performing the Work.  It will also not impose 

responsibility on ENGINEER to make any examination to ascertain how or for what purposes Contractor 

has used the moneys paid on account of the Contract Price, or to determine that title to any portion of the 

work in progress, materials, or equipment has passed to OWNER free and clear of any liens, claims, 

security interests, or encumbrances, or that there may not be other matters at issue between OWNER and 

Contractor that might affect the amount that should be paid. 

 

15. Contractor’s Completion Documents. 

 

a. Receive and review maintenance and operating instructions, schedules, and guarantees. 

 

b. Receive bonds, certificates, or other evidence of insurance not previously submitted and required by 

the Contract Documents, certificates of inspection, tests and approvals, Shop Drawings, Samples and 

other data approved as provided under paragraph A1.05.A.10, and the annotated record documents which 

are to be assembled by Contractor in accordance with the Contract Documents to obtain final payment.  

The extent of such ENGINEER’s review will be limited as provided in paragraph A1.05.A.10. 

 



 

Page 7 of 10 Pages 

(Exhibit A - ENGINEER’s Services) 

c.  ENGINEER shall transmit these documents to OWNER. 

 

16. Substantial Completion.  Promptly after notice from Contractor that Contractor considers the entire Work 

ready for its intended use, in company with OWNER and Contractor, conduct an inspection to determine 

if the Work is Substantially Complete. If after considering any objections of OWNER, ENGINEER 

considers the Work Substantially Complete, ENGINEER shall deliver a certificate of Substantial 

Completion to OWNER and Contractor. 

 

17.  Additional Tasks.  Perform or provide the following additional Construction Phase tasks or deliverables: 

 

18. Final Notice of Acceptability of the Work.  Conduct a final inspection to determine if the completed Work 

of Contractor is acceptable so that ENGINEER may recommend, in writing, final payment to Contractor.  

Accompanying the recommendation for final payment, ENGINEER shall also provide a notice in the 

form attached hereto as Exhibit E (the “Notice of Acceptability of Work”) that the Work is acceptable 

(subject to the provisions of paragraph A1.05.A.14.b) to the best of ENGINEER’s knowledge, 

information, and belief and based on the extent of the services provided by ENGINEER under this 

Agreement. 

 

 B. Duration of Construction Phase.  The Construction Phase will commence with the execution of the first 

Construction Agreement for the Project or any part thereof and will terminate upon written recommendation 

by ENGINEER for final payment to Contractors.  If the Project involves more than one prime contract as 

indicated in paragraph A1.03.C, Construction Phase services may be rendered at different times in respect to 

the separate contracts. 

 

 C. Limitation of Responsibilities.  ENGINEER shall not be responsible for the acts or omissions of any 

Contractor, or of any of their subcontractors, suppliers, or of any other individual or entity performing or 

furnishing any of the Work.  ENGINEER shall not be responsible for failure of any Contractor to perform or 

furnish the Work in accordance with the Contract Documents.  

 

A1.06   Post-Construction Phase 

 

 A. Upon written authorization from OWNER, ENGINEER, during the Post-Construction Phase, shall:  

 

1. Provide assistance in connection with the testing and adjusting of Project equipment or systems. 

 

2. Assist OWNER in training OWNER’s staff to operate and maintain Project, equipment, and systems. 

 

3. Assist OWNER in developing procedures for control of the operation and maintenance of, and record 

keeping for Project equipment and systems. 

 

4. Together with OWNER, visit the Project to observe any apparent defects in the Work, assist OWNER in 

consultations and discussions with Contractor concerning correction of any such defects, and make 

recommendations as to replacement or correction of Defective Work, if present. 

 

5. Perform or provide the following additional Post-Construction Phase tasks or deliverables: 

 

6. In company with OWNER or OWNER’s representative, provide an inspection of the Project within one 

month before the end of the Correction Period to ascertain whether any portion of the Work is subject to 

correction. 

 

 B. The Post-Construction Phase services may commence during the Construction Phase and, if not otherwise 

modified in this Exhibit A, will terminate at the end of the Correction Period. 

 

PART 2 -- ADDITIONAL SERVICES 
 

 

A2.01 Additional Services Requiring OWNER’s Authorization in Advance 
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 A. If authorized in writing by OWNER, ENGINEER shall furnish or obtain from others Additional Services of 

the types listed below.  These services will be paid for by OWNER as indicated in Article 4 of the Agreement. 

 

1. Preparation of applications and supporting documents (in addition to those furnished under Basic 

Services) for private or governmental grants, loans or advances in connection with the Project; 

preparation or review of environmental assessments and impact statements; review and evaluation of the 

effects on the design requirements for the Project of any such statements and documents prepared by 

others; and assistance in obtaining approvals of authorities having jurisdiction over the anticipated 

environmental impact of the Project. 

 

2. Services to make measured drawings of or to investigate existing conditions or facilities, or to verify the 

accuracy of drawings or other information furnished by OWNER. 

 

3. Services resulting from significant changes in the scope, extent, or character of the portions of the Project 

designed or specified by ENGINEER or its design requirements including, but not limited to, changes in 

size, complexity, OWNER’s schedule, character of construction, or method of financing; and revising 

previously accepted studies, reports, Drawings, Specifications, or Contract Documents when such 

revisions are required by changes in Laws and Regulations enacted subsequent to the Effective Date of 

this Agreement or are due to any other causes beyond ENGINEER’s control. 

 

4. Services resulting from OWNER’s request to evaluate additional Study and Report Phase alternative 

solutions beyond those identified in paragraph A1.02.5. 

 

5. Services required as a result of OWNER’s providing incomplete or incorrect Project information with 

respect to Exhibit B.   

 

6. Providing renderings or models for OWNER’s use. 

 

7. Undertaking investigations and studies including, but not limited to, detailed consideration of operations, 

maintenance, and overhead expenses; the preparation of feasibility studies, cash flow and economic 

evaluations, rate schedules, and appraisals; assistance in obtaining financing for the Project; evaluating 

processes available for licensing, and assisting OWNER in obtaining process licensing; detailed quantity 

surveys of materials, equipment, and labor; and audits or inventories required in connection with 

construction performed by OWNER. 

 

8. Furnishing services of ENGINEER’s Consultants for other than Basic Services. 

 

9. Services attributable to more prime construction contracts than specified in paragraph A1.03.C. 

 

10. Services during out-of-town travel required of ENGINEER other than for visits to the Site or OWNER’s 

office.  

 

11. Preparing for, coordinating with, participating in and responding to structured independent review 

processes, including, but not limited to, construction management, cost estimating, project peer review, 

value engineering, and constructability review requested by OWNER; and performing or furnishing 

services required to revise studies, reports, Drawings, Specifications, or other Bidding Documents as a 

result of such review processes. 

 

12. Preparing additional Bidding Documents or Contract Documents for alternate bids or prices requested by 

OWNER for the Work or a portion thereof. 

 

13. Determining the acceptability of substitute materials and equipment proposed during the Bidding or 

Negotiating Phase when substitution prior to the award of contracts is allowed by the Bidding 

Documents. 

 

14. Assistance in connection with Bid protests, rebidding, or renegotiating contracts for construction, 

materials, equipment, or services, except when such assistance is required by Exhibit F.  
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15. Providing construction surveys and staking to enable Contractor to perform its work other than as 

required under paragraph A1.05.A.5.  
 

16. Providing Construction Phase services beyond the Contract Times set forth in Exhibit C. 

 

17. Providing assistance in resolving any Hazardous Environmental Condition in compliance with current 

Laws and Regulations. 

  

18. Preparing and furnishing to OWNER Record Drawings showing appropriate record information based on 

Project annotated record documents received from Contractor. 

 

19. Preparation of operation and maintenance manuals. 

 

20. Preparing to serve or serving as a consultant or witness for OWNER in any litigation, arbitration or other 

dispute resolution process related to the Project.  

 

21. Providing more extensive services required to enable ENGINEER to issue notices or certifications 

requested by OWNER under paragraph 6.01.G of the Agreement. 

 

22. Other services performed or furnished by ENGINEER not otherwise provided for in this Agreement. 

 

 

A2.02 Required Additional Services 

 

 A. ENGINEER shall perform or furnish, without requesting or receiving specific advance authorization from 

OWNER, the Additional Services of the types listed below.  ENGINEER shall advise OWNER in writing 

promptly after starting any such Additional Services. 

 

1. Services in connection with Work Change Directives and Change Orders to reflect changes requested by 

OWNER so as to make the compensation commensurate with the extent of the Additional Services 

rendered. 

 

2. Services in making revisions to Drawings and Specifications occasioned by the acceptance of substitute 

materials or equipment other than “or-equal” items; and services after the award of the Construction 

Agreement in evaluating and determining the acceptability of a substitution which is found to be 

inappropriate for the Project or an excessive number of substitutions. 

 

3. Services resulting from significant delays, changes, or price increases occurring as a direct or indirect 

result of materials, equipment, or energy shortages. 

 

4. Additional or extended services during construction made necessary by (1) emergencies or acts of God 

endangering the Work, (2) an occurrence of a Hazardous Environmental Condition, (3) Work damaged 

by fire or other cause during construction, (4) a significant amount of defective, neglected, or delayed 

work by Contractor, (5) acceleration of the progress schedule involving services beyond normal working 

hours, or (6) default by Contractor. 

 

5. Services (other than Basic Services during the Post-Construction Phase) in connection with any partial 

utilization of any part of the Work by OWNER prior to Substantial Completion. 

 

6. Evaluating an unreasonable claim or an excessive number of claims submitted by Contractor or others in 

connection with the Work. 

 

7.  Arrange for geotechnical sampling and testing for use with the City of Killeen pavement section 

determination methodology, TxDOT FPS-19 pavement design, or AASHTO design methodologies. 
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This is EXHIBIT B, consisting of 3 pages, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________. 

 

Initial: 

OWNER   

ENGINEER  

 

OWNER’s Responsibilities 
 

Article 2 of the Agreement is amended and supplemented to include the following agreement of the parties. 

 

B2.01 In addition to other responsibilities of OWNER as set forth in this Agreement, OWNER shall: 

 

 A. Provide ENGINEER with all criteria and full information as to OWNER’s requirements for the Project, 

including design objectives and constraints, space, capacity and performance requirements, flexibility, and 

expandability, and any budgetary limitations; and furnish copies of all design and construction standards which 

OWNER will require to be included in the Drawings and Specifications; and furnish copies of OWNER’s standard 

forms, conditions, and related documents for ENGINEER to include in the Bidding Documents, when applicable. 

 

 B. Furnish to ENGINEER any other available information pertinent to the Project including reports and data 

relative to previous designs, or investigation at or adjacent to the Site. 

 

 C. Following ENGINEER’s assessment of initially-available Project information and data and upon 

ENGINEER’s request, furnish or otherwise make available such additional Project related information and data as 

is reasonably required to enable ENGINEER to complete its Basic and Additional Services.  Such additional 

information or data would generally include the following:   

 

1. Property descriptions. 

 

2. Zoning, deed, and other land use restrictions. 

 

3. Property, boundary, easement, right-of-way, and other special surveys or data, including establishing 

relevant reference points. 

 

4. Explorations and tests of subsurface conditions at or contiguous to the Site, drawings of physical 

conditions in or relating to existing surface or subsurface structures at or contiguous to the Site, or hydrographic 

surveys, with appropriate professional interpretation thereof.  

  

5. Environmental assessments, audits, investigations and impact statements, and other relevant 

environmental or cultural studies as to the Project, the Site, and adjacent areas. 

 

6.  Data or consultations as required for the Project but not otherwise identified in the Agreement or the 

Exhibits thereto. 

 

 D. Give prompt written notice to ENGINEER whenever OWNER observes or otherwise becomes aware of a 

Hazardous Environmental Condition or of any other development that affects the scope or time of performance of 

ENGINEER’s services, or any defect or nonconformance in ENGINEER’s services or in the work of any 

Contractor. 

 

 E. Authorize ENGINEER to provide Additional Services as set forth in Part 2 of Exhibit A of the Agreement as 

required. 

 

 F. Arrange for safe access to and make all provisions for ENGINEER to enter upon public and private property 

as required for ENGINEER to perform services under the Agreement. 
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 G. Examine all alternate solutions, studies, reports, sketches, Drawings, Specifications, proposals, and other 

documents presented by ENGINEER (including obtaining advice of an attorney, insurance counselor, and other 

advisors or consultants as OWNER deems appropriate with respect to such examination) and render in writing 

timely decisions pertaining thereto. 

 

 H. Provide reviews, approvals, and permits from all governmental authorities having jurisdiction to approve all 

phases of the Project designed or specified by ENGINEER and such reviews, approvals, and consents from others 

as may be necessary for completion of each phase of the Project. 

 

 I. Provide, as required for the Project: 

 

1. Accounting, bond and financial advisory, independent cost estimating, and insurance counseling services. 

 

2. Legal services with regard to issues pertaining to the Project as OWNER requires, Contractor raises, or 

ENGINEER reasonably requests. 

 

3. Such auditing services as OWNER requires to ascertain how or for what purpose Contractor has used the 

moneys paid. 

 

4. Placement and payment for advertisement for Bids in appropriate publications. 

 

 J. Advise ENGINEER of the identity and scope of services of any independent consultants employed by 

OWNER to perform or furnish services in regard to the Project, including, but not limited to, cost estimating, 

project peer review, value engineering, and constructability review. 

 

 K. Furnish to ENGINEER data as to OWNER’s anticipated costs for services to be provided by others for 

OWNER so that ENGINEER may make the necessary calculations to develop and periodically adjust 

ENGINEER’s opinion of Total Project Costs. 

 

 L. If OWNER designates a construction manager or an individual or entity other than, or in addition to, 

ENGINEER to represent OWNER at the Site, define and set forth as an attachment to this Exhibit B the 

duties, responsibilities, and limitations of authority of such other party and the relation thereof to the duties, 

responsibilities, and authority of ENGINEER. 

 

 M. If more than one prime contract is to be awarded for the Work designed or specified by ENGINEER, 

designate a person or entity to have authority and responsibility for coordinating the activities among the 

various prime Contractors, and define and set forth the duties, responsibilities, and limitations of authority of 

such individual or entity and the relation thereof to the duties, responsibilities, and authority of ENGINEER as 

an attachment to this Exhibit B that is to be mutually agreed upon and made a part of this Agreement before 

such services begin. 

 

 N. Attend the pre-bid conference, bid opening, pre-construction conferences, construction progress and other job 

related meetings, and Substantial Completion and final payment inspections. 

 

 O. Provide the services of an independent testing laboratory to perform all inspections, tests, and approvals of 

Samples, materials, and equipment required by the Contract Documents, or to evaluate the performance of 

materials, equipment, and facilities of OWNER, prior to their incorporation into the Work with appropriate 

professional interpretation thereof. 

 

  P. Provide inspection or monitoring services by an individual or entity other than ENGINEER (and disclose the 

identity of such individual or entity to ENGINEER) as OWNER determines necessary to verify:  

 

1. That Contractor is complying with any Laws and Regulations applicable to Contractor’s performing and 

furnishing the Work. 

 

2. That Contractor is taking all necessary precautions for safety of persons or property and complying with 

any special provisions of the Contract Documents applicable to safety. 
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 Q. Provide ENGINEER with the findings and reports generated by the entities providing services pursuant to 

paragraphs B2.01.O and P. 

 

R. Perform or provide the following additional services: 

 

1. City will provide for and oversee all construction management and inspection.
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This is EXHIBIT C, consisting of 2 pages, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated      ,       

 

Initial: 

OWNER   

ENGINEER  

 

Payments to ENGINEER for Services and Reimbursable Expenses 

 

Article 4 of the Agreement is amended and 

supplemented to include the following agreement of 

the parties: 

 

ARTICLE 4 -- PAYMENTS TO THE ENGINEER 

 

C4.01 For Basic Services Having A Determined   

  Scope  

 

 A. OWNER shall pay ENGINEER for Basic 

Services set forth in Exhibit A, as follows: 

 

1. Progress payments in the amount of 

$320,000.00 based on the following assumed 

distribution of compensation: 

 

Engineering Services 

a. Preliminary Design Phase                $45,000 

b. Final Design Phase $200,000 

c. Bidding and Negotiating Phase          $5,000 

 

Other Services 

e. Topographic and ROW Survey      $20,000 

f. Reimbursable Expenses 

 1. Geotechnical Investigation  $ 5,000 

 2. Environmental Report      $10,000 

 3. LOMR Prep. and Processing        $35,000 

 

 

2. ENGINEER may alter the distribution of 

compensation between individual phases noted 

herein to be consistent with services actually 

rendered, but shall not exceed the amount unless 

approved in writing by the OWNER. 

 

3. The amount includes compensation for 

ENGINEER’s services and services of 

ENGINEER’s Consultants, if any.  Appropriate 

amounts have been incorporated in the account 

for labor, overhead, profit, and Reimbursable 

Expenses. 

 

4. The portion of the amount billed for 

ENGINEER’s services will be based upon 

ENGINEER’s estimate of the proportion of the 

total services actually completed during the  

billing period. 

 

5. If more prime contracts are awarded for 

Work designed or specified by ENGINEER for 

this Project than identified in Exhibit A, the 

ENGINEER shall be compensated an additional 

amount to be negotiated; however, in no case 

shall the amount of compensation exceed 

eighteen percent (18%) of the Project’s estimated 

construction costs for all Basic Services for each 

prime contract added. 

  

6. The construction period for this project is 24 

calendar months (subject to Paragraph 3.02 (B)). 

 

7. Per Exhibit A, A1.03.A.5 delivery of final 

plans and contract documents for this project to 

the City of Killeen will be in accordance with the 

deadlines established by Exhibit H. 
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This is EXHIBIT D, consisting of 4 pages, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________. 

 

Initial: 

OWNER   

ENGINEER  

Duties, Responsibilities, and Limitations of Authority of Resident Project Representative 

 

Paragraph 1.01C of the Agreement is amended and supplemented to include the following agreement of the parties: 

 

D6.02  Resident Project Representative N/A 
 

 A. ENGINEER shall furnish a Resident Project Representative (“RPR”), assistants, and other field staff to 

assist ENGINEER in observing progress and quality of the Work.  The RPR, assistants, and other field staff under 

this Exhibit D may provide full time representation or may provide representation to a lesser degree. 

 

 B. Through such additional observations of Contractor’s work in progress and field checks of materials and 

equipment by the RPR and assistants, ENGINEER shall endeavor to provide further protection for OWNER against 

defects and deficiencies in the Work.  However, ENGINEER shall not, during such visits or as a result of such 

observations of Contractor’s work in progress, supervise, direct, or have control over the Contractor’s Work nor 

shall ENGINEER have authority over or responsibility for the means, methods, techniques, sequences, or 

procedures selected by Contractor, for safety precautions and programs incident to the Contractor’s work in 

progress, for any failure of Contractor to comply with Laws and Regulations applicable to Contractor’s performing 

and furnishing the Work, or responsibility of construction for Contractor’s failure to furnish and perform the Work 

in accordance with the Contract Documents.  In addition, the specific limitations set forth in section A.1.05 of 

Exhibit A of the Agreement are applicable. 

 

 C. The duties and responsibilities of the RPR are limited to those of ENGINEER in the Agreement with the 

OWNER and in the Contract Documents, and are further limited and described as follows: 

 

1. General:  RPR is ENGINEER’s agent at the Site, will act as directed by and under the supervision of 

ENGINEER, and will confer with ENGINEER regarding RPR’s actions.  RPR’s dealings in matters 

pertaining to the Contractor’s work in progress shall in general be with ENGINEER and Contractor, 

keeping OWNER advised as necessary.  RPR’s dealings with subcontractors shall only be through or 

with the full knowledge and approval of Contractor.  RPR shall generally communicate with OWNER 

with the knowledge of and under the direction of ENGINEER. 

 

2. Schedules:  Review the progress schedule, schedule of Shop Drawing and Sample submittals, and 

schedule of values prepared by Contractor and consult with ENGINEER concerning acceptability. 

 

3. Conferences and Meetings:  Attend meetings with Contractor, such as preconstruction conferences, 

progress meetings, job conferences and other project-related meetings, and prepare and circulate copies 

of minutes thereof. 

 

4. Liaison: 

a. Serve as ENGINEER’s liaison with Contractor, working principally through Contractor’s 

superintendent and assist in understanding the intent of the Contract Documents. 

 

b. Assist ENGINEER in serving as OWNER’s liaison with Contractor when Contractor’s operations 

affect OWNER’s on-Site operations. 

 

c. Assist in obtaining from OWNER additional details or information, when required for proper 

execution of the Work. 
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5. Interpretation of Contract Documents:  Report to ENGINEER when clarifications and interpretations of 

the Contract Documents are needed and transmit to Contractor clarifications and interpretations as 

issued by ENGINEER. 

 

6. Shop Drawings and Samples: 

a. Record date of receipt of Samples and approved Shop Drawings. 

 

b. Receive Samples which are furnished at the Site by Contractor, and notify ENGINEER of 

availability of Samples for examination. 

 

c. Advise ENGINEER and Contractor of the commencement of any portion of the Work requiring a 

Shop Drawing or Sample submittal for which RPR believes that the submittal has not been 

approved by ENGINEER. 

 

7. Modifications:  Consider and evaluate Contractor’s suggestions for modifications in Drawings or 

Specifications and report with RPR’s recommendations to ENGINEER.  Transmit to Contractor in 

writing decisions as issued by ENGINEER. 

 

8. Review of Work and Rejection of Defective Work: 

a. Conduct on-Site observations of Contractor’s work in progress to assist ENGINEER in 

determining if the Work is in general proceeding in accordance with the Contract Documents. 

 

b. Report to ENGINEER whenever RPR believes that any part of Contractor’s work in progress will 

not produce a completed Project that conforms generally to the Contract Documents or will 

prejudice the integrity of the design concept of the completed Project as a functioning whole as 

indicated in the Contract Documents, or has been damaged, or does not meet the requirements of 

any inspection, test or approval required to be made; and advise ENGINEER of  that part of work 

in progress that RPR believes should be corrected or rejected or should be uncovered for 

observation, or requires special testing, inspection or approval. 

 

9. Inspections, Tests, and System Startups: 

a. Consult with ENGINEER in advance of scheduled major inspections, tests, and systems startups 

of important phases of the Work. 

 

b. Verify that tests, equipment, and systems start-ups and operating and maintenance training are 

conducted in the presence of appropriate OWNER’s personnel, and that Contractor maintains 

adequate records thereof. 

 

c. Observe, record, and report to ENGINEER appropriate details relative to the test procedures and 

systems startups. 

 

d. Accompany visiting inspectors representing public or other agencies having jurisdiction over the 

Project, record the results of these inspections, and report to ENGINEER. 

 

10. Records: 

a. Maintain at the Site orderly files for correspondence, reports of job conferences, reproductions of 

original Contract Documents including all Change Orders, Field Orders, Work Change Directives, 

Addenda, additional Drawings issued subsequent to the execution of the Contract, ENGINEER’s 

clarifications and interpretations of the Contract Documents, progress reports, Shop Drawing and 

Sample submittals received from and delivered to Contractor, and other Project related documents. 

 

b. Prepare a daily report or keep a diary or log book, recording Contractor’s hours on the Site, 

weather conditions, data relative to questions of Change Orders, Field Orders, Work Change 

Directives, or changed conditions, Site visitors, daily activities, decisions, observations in general, 

and specific observations in more detail as in the case of observing test procedures; and send 

copies to ENGINEER. 

 



 

Page 3 of 4 Pages 

(Exhibit D - Resident Project Representative) 

c. Record names, addresses and telephone numbers of all Contractors, subcontractors, and major 

suppliers of materials and equipment. 

 

d. Maintain records for use in preparing Project documentation. 

 

e. Upon completion of the Work, furnish original set of all RPR Project documentation to 

ENGINEER. 

 

11. Reports: 

a. Furnish to ENGINEER periodic reports as required of progress of the Work and of Contractor’s 

compliance with the progress schedule and schedule of Shop Drawing and Sample submittals. 

 

b. Draft and recommend to ENGINEER proposed Change Orders, Work Change Directives, and 

Field Orders.  Obtain backup material from Contractor. 

 

c. Furnish to ENGINEER and OWNER copies of all inspection, test, and system startup reports. 

 

d. Report immediately to ENGINEER the occurrence of any Site accidents, any Hazardous 

Environmental Conditions, emergencies, or acts of God endangering the Work, and property 

damaged by fire or other causes. 

 

12. Payment Requests:  Review Applications for Payment with Contractor for compliance with the 

established procedure for their submission and forward with recommendations to ENGINEER, noting 

particularly the relationship of the payment requested to the schedule of values, Work completed, and 

materials and equipment delivered at the Site but not incorporated in the Work. 

 

13. Certificates, Operation and Maintenance Manuals:  During the course of the Work, verify that materials 

and equipment certificates, operation and maintenance manuals and other data required by the 

Specifications to be assembled and furnished by Contractor are applicable to the items actually 

installed and in accordance with the Contract Documents, and have these documents delivered to 

ENGINEER for review and forwarding to OWNER prior to payment for that part of  the Work. 

 

14. Completion: 

a. Before ENGINEER issues a Certificate of Substantial Completion, submit to Contractor a list of 

observed items requiring completion or correction. 

 

b. Observe whether Contractor has arranged for inspections required by Laws and Regulations, 

including but not limited to those to be performed by public agencies having jurisdiction over the 

Work. 

 

c. Participate in a final inspection in the company of ENGINEER, OWNER, and Contractor and 

prepare a final list of items to be completed or corrected. 

 

d. Observe whether all items on final list have been completed or corrected and make 

recommendations to ENGINEER concerning acceptance and issuance of the Notice of 

Acceptability of the Work. 

 

D. Resident Project Representative shall not: 

 

1. Authorize any deviation from the Contract Documents or substitution of materials or equipment (including 

“or-equal” items). 

 

2. Exceed limitations of ENGINEER’s authority as set forth in the Agreement or the Contract Documents. 

 

3. Undertake any of the responsibilities of Contractor, subcontractors, suppliers, or Contractor’s 

superintendent. 
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4. Advise on, issue directions relative to or assume control over any aspect of the means, methods, techniques, 

sequences or procedures of Contractor’s work unless such advice or directions are specifically required by 

the Contract Documents. 

 

5. Advise on, issue directions regarding, or assume control over safety precautions and programs in 

connection with the activities or operations of OWNER or Contractor. 

 

6. Participate in specialized field or laboratory tests or inspections conducted off-site by others except as 

specifically authorized by ENGINEER. 

 

7. Accept Shop Drawing or Sample submittals from anyone other than Contractor. 

 

8. Authorize OWNER to occupy the Project in whole or in part. 
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This is EXHIBIT E, consisting of 2 pages, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________. 

 

Initial: 

OWNER   

ENGINEER  

 

 

NOTICE OF ACCEPTABILITY OF WORK 
 

 

PROJECT: 

 

 

OWNER: 

 

 

OWNER’s Construction Contract Identification: 

 

EFFECTIVE DATE OF THE CONSTRUCTION AGREEMENT:  

 

CONSTRUCTION CONTRACT DATE: 

 

ENGINEER: 

 

 

To:             OWNER 

 

And  To:          CONTRACTOR 

  

 

 The undersigned hereby gives notice to the above OWNER and CONTRACTOR that the completed Work 

furnished and performed by CONTRACTOR under the above Contract is acceptable, expressly subject to the 

provisions of the related Contract Documents and the terms and conditions set forth on the reverse side hereof. 

 

      

By:_______________________________________ 

 

Title:_____________________________________ 

 

Dated:________________________, ___________ 
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(Reverse side of Notice) 

 

 

CONDITIONS OF NOTICE OF ACCEPTABILITY OF WORK 

 

 

 

 

The Notice of Acceptability of Work (“Notice”) on the front side of this sheet  is expressly made subject to the 

following terms and conditions to which all persons who receive said Notice and rely thereon agree: 

 

1. Said Notice is given with the skill and care ordinarily used by members of the engineering profession practicing 

under similar conditions at the same time and in the same locality. 

 

2. Said Notice reflects and is an expression of the professional judgment of ENGINEER. 

 

3. Said Notice is given as to the best of ENGINEER’s knowledge, information, and belief as of the date hereof. 

 

4. Said Notice is based entirely on and expressly limited by the scope of services ENGINEER has been employed 

by OWNER to perform or furnish during construction of the Project (including observation of the 

CONTRACTOR’s work) under ENGINEER’s Agreement with OWNER and under the Construction Contract 

referenced on the reverse hereof, and applies only to facts that are within ENGINEER’s knowledge or could 

reasonably have been ascertained by ENGINEER as a result of carrying out the responsibilities specifically 

assigned to ENGINEER under ENGINEER’s Agreement with OWNER and the Construction Contract 

referenced on the reverse hereof. 

 

5. Said Notice is not a guarantee or warranty of CONTRACTOR’s performance under the Construction Contract 

referenced on the reverse hereof nor an assumption of responsibility for any failure of CONTRACTOR to 

furnish and perform the Work thereunder in accordance with the Contract Documents. 
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This is EXHIBIT F, consisting of 1 page, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________. 

 

Initial: 

OWNER   

ENGINEER  

Construction Cost Limit 

 

Paragraph 5.02 of the Agreement is amended and supplemented to include the following agreement of the parties: 

 

F5.02 Designing to Construction Cost Limit  N/A 
 

 A. A Construction Cost limit in the amount of                                                                                                     

Dollars ($                                     ) is hereby agreed to. 

 

 B. A bidding or negotiating contingency of _____ percent will be added to any Construction Cost limit 

established. 

 

 C. The acceptance by OWNER at any time during Basic Services of a revised opinion of probable 

Construction Cost in excess of the then established Construction Cost limit will constitute a corresponding increase 

in the Construction Cost limit. 

 

 D. ENGINEER will be permitted to determine what types of materials, equipment and component systems, 

and the types and quality thereof are to be included in the Drawings and Specifications and to make reasonable 

adjustments in the scope, extent, and character of the Project to the extent consistent with the Project requirements 

and sound engineering practices to bring the Project within the Construction Cost limit. 

 

 E. If the Bidding or Negotiating Phase has not commenced within three months after completion of the Final 

Design Phase, or if industry-wide prices are changed because of unusual or unanticipated events affecting the 

general level of prices or times of delivery in the construction industry, the established Construction Cost limit will 

not be binding on ENGINEER, and OWNER shall consent to an adjustment in such Construction Cost limit 

commensurate with any applicable change in the general level of prices in the construction industry between the date 

of completion of the Final Design Phase and the date on which proposals or Bids are sought. 

 

 F. If the lowest bona fide proposal or Bid exceeds the established Construction Cost limit, OWNER shall 

(1) give written approval to increase such Construction Cost limit, or (2) authorize negotiating or rebidding the 

Project within a reasonable time, or (3) cooperate in revising the Project's scope, extent, or character to the extent 

consistent with the Project’s requirements and with sound engineering practices.  In the case of (3), ENGINEER 

shall modify the Contract Documents as necessary to bring the Construction Cost within the Construction Cost 

Limit.  In lieu of other compensation for services in making such modifications, OWNER shall pay ENGINEER’s 

cost of such services, including the costs of the services of ENGINEER’s Consultants, all overhead expenses 

reasonably related thereto, and Reimbursable Expenses, but without profit to ENGINEER on account of such 

services.  The providing of such services will be the limit of ENGINEER’s responsibility in this regard and, having 

done so, ENGINEER shall be entitled to payment for services and expenses in accordance with this Agreement and 

will not otherwise be liable for damages attributable to the lowest bona fide proposal or Bid exceeding the 

established Construction Cost limit. 
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(Exhibit G - Insurance) 

This is EXHIBIT G, consisting of 1 page, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________. 

 

Initial: 

OWNER   

ENGINEER  

Insurance 

 

Paragraph 6.05 of the Agreement is amended and supplemented to include the following agreement of the parties. 

 

G6.05 Insurance 

 

 A. The limits of liability for the insurance required by paragraph 6.05.A and 6.05.B of the Agreement are as 

follows: 

 

  1. By ENGINEER: 

 

   a. Workers’ Compensation:        Statutory  

 

   b. Employer’s Liability -- 

    1) Each Accident:         $ 1,000,000  

    2) Disease, Policy Limit:        $ 1,000,000   

    3) Disease, Each Employee:       $ 1,000,000 

 

   c. General Liability -- 

    1) Each Occurrence (Bodily Injury and 

     Property Damage):        $ 1,000,000 

    2) General Aggregate:        $ 2,000,000 

 

   d. Excess or Umbrella Liability --   

    1) Each Occurrence:         $ 2,000,000 

    2) General Aggregate:        $ 2,000,000 

 

   e. Automobile Liability -- 

    1) Combined Single Limit 

     (Bodily Injury and Property Damage): 

     Each Accident         $ 1,000,000 

 

   f. Other (specify):  On all policies except Workers Compensation and Professional Liability -  “City 

of Killeen is named as Additional Insured on the General Liability and Auto Liability policies.”
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(Exhibit H - Special Provisions) 

This is EXHIBIT H, consisting of 1 page, referred to in and 

part of the Agreement between OWNER and ENGINEER 

for Professional Services dated _____________________, 

________.  

 

Initial: 

OWNER   

ENGINEER   

Special Provisions 

 

1. ENGINEER acknowledges and agrees that all Work shall be completed in compliance with that certain 

Advanced Funding Agreement between Owner and TxDOT, which ENGINEER has read and understood 

and which is incorporated herein for all purposes.  

2. ENGINEER acknowledges and agrees that as a result of deadlines established by the state (TxDOT), 

OWNER is required to award a construction contract no later than September 30, 2016. As a result, 

ENGINEER agrees to adhere to the following deadlines: A) 30% plan submittal no later than April 15, 

2016; B) 60% plan submittal no later than May 16, 2016; C) 90% Bidding Document submittal no later 

than June 6, 2016 (along with all other required certifications (ADA/TDLR, right of way/utility clear 

certifications, etc.); and D) 100% Bidding Document submittal no later than July 1, 2016. 
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CITY COUNCIL MEMORANDUM  

 
 
AGENDA ITEM                                           AUTHORIZE THE CITY MANAGER TO SUBMIT 

A TRANSPORTATION ALTERNATIVES 
PROGRAM (TAP) APPLICATION TO THE 
KILLEEN - TEMPLE METROPOLITAN 
PLANNING ORGANIZATION TO COMPETE 
FOR CATEGORY 9 FUNDING TO CONSTRUCT 
A  PORTION OF HERITAGE OAKS HIKE AND 
BIKE TRAIL, SEGMENT 3  

  
ORIGINATING DEPARTMENT                 Public Works - Transportation Division 

  
BACKGROUND INFORMATION 
  
On January 25, 2016, the Killeen - Temple Metropolitan Planning Organization (KTMPO), in 
cooperation with the Federal Highway Administration, issued a call for project nominations for 
the Transportation Alternatives Program (TAP) funding. Under the program, the KTMPO has 
received authority to allocate funds for qualifying non-motorized transportation alternative 
needs within the boundaries of designated metropolitan planning areas. The Texas Department 
of Transportation (TxDOT) refers to these funds as “Category 9.” 
  
Category 9 funds may be used for the construction of a variety of projects to include 
pedestrian/bicycle facilities, overlooks, trail heads, and viewing areas. Eligible projects are 
evaluated and ranked by the KTMPO Technical Advisory Committee. If awarded, the qualifying 
entity must provide a minimum of 20% matching funds with 80% of allowable project costs 
being reimbursable. Cost-reimbursement programs require sponsors to pay for project costs 
upfront with the funding agency providing reimbursement for expenses throughout various 
stages of the project. Funds are available for obligation for a period of three (3) years after the 
last day of the fiscal year for which the funds are authorized. 
  
In recent project calls, the City of Killeen has successfully secured funding for several different 
hike and bike trail projects as well as one major roadway reconstruction project through other 
programs utilizing federal funds with similar requirements and obligations. Under the 
Transportation Alternatives Program (TAP), the City of Killeen has been awarded funding for the 
following:  Andy K. Wells Hike and Bike Trail; Killeen-Fort Hood Regional Trail, Segment 3; 
Heritage Oaks Hike and Bike Trail, Segment 4; and Brookhaven/Rancier Hike and Bike Trail. 
  
DISCUSSION/CONCLUSION 
  
With the submission of this grant application, the City of Killeen would be proposing to extend a 
portion of Heritage Oaks Hike and Bike Trail, Segment 3 from Trimmier Creek approximately 
3,750 feet to the north along the future extension of Rosewood Drive to approximately Flat 
Slate Drive. The proposed project entails constructing a 12-foot wide concrete trail with 
associated lighting and trail amenities. This project would provide improved access to 
transportation alternatives for the community. 



  
FISCAL IMPACT 
  
In order to meet the spirit of KTMPO goals, priority consideration is given to those projects that 
request federal funds for construction-associated costs only. The project budget estimates that 
the total project costs would be approximately $800,000. Under the proposed grant application, 
the City would provide approximately $160,000 for a construction match. Engineering services 
would be provided via an upcoming advanced funding agreement resulting from the previously 
awarded Category 7 funds for the extension of Rosewood Drive and Heritage Oaks Hike and 
Bike Trail, Segment 3. If awarded the Category 9 grant, the City would be reimbursed up to 
$640,000 (proposed grant request) as the project progresses. If the City were to be awarded 
the Category 9 funds, City staff proposes that funding for the applicable match will be 
programmed into the FY17 budget and/or the City’s General Fund would advance funds 
necessary for the project as needed with the intention of issuing Certificates of Obligation to 
cover the City’s share of the project. When proceeds from the sale of the certificates are 
received and reimbursements throughout the course of the project are received, all amounts 
that had been previously advanced from General Fund would be repaid to the General Fund. 
  

Project Components Funded By COK Participation TAP Participation Cost 
Construction Costs 20%COK/80%CAT 9 $160,000 $640,000 $800,000 
Total Costs:   $160,000 $640,000 $800,000 

  
RECOMMENDATION 
  
Recommend that the City Council authorize the City Manager to submit a Transportation 
Alternatives Program - Category 9 application to the Killeen - Temple Metropolitan Planning 
Organization for the construction of a portion of Heritage Oaks Hike and Bike Trail, Segment 3 
and further that: 
  
“The City of Killeen supports funding this project as shown in the nomination budget (including 
the 20% local match for construction costs) and commits to the project’s development, 
implementation, construction, maintenance, management, and financing.  The City of Killeen is 
willing and able to enter into an agreement with KTMPO by resolution or ordinance should the 
project receive funding.” 
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KILLEEN – TEMPLE 
METROPOLITAN PLANNING ORGANIZATION 

Call for Projects 
Instructions 

 
The Central Texas Council of Governments on behalf of the Killeen – Temple Metropolitan Planning 
Organization, Belton, Texas is soliciting project proposals for: 
 

Federal Highway Administration Transportation Alternatives Program (FY15/16/17) 
 

General Information 
The Killeen – Temple Metropolitan Planning Organization hereinafter referred to as KTMPO serves as the 
planning organization for the federally designated Transportation Management Area located in the Central 
Texas area.  The KTMPO boundary covers all of Bell County and parts of Lampasas and Coryell Counties 
along with portions of Fort Hood. The Central Texas Council of Governments (CTCOG) serves as the lead 
agency staff for the KTMPO Transportation Planning Policy Board. 
 
KTMPO is issuing a Call for Projects (CFP) to utilize federal funding available through the Transportation 
Alternatives Program (TAP).  The TAP replaced several programs such as Transportation Enhancements, 
Recreational Trails, Safe Routes to Schools and several other discretionary programs, wrapping them into a 
single funding source.  The CFP is available on the KTMPO website at www.ktmpo.org and describes detailed 
activities which need to be completed for submission of a project.  Questions about the CFP may be sent via fax 
to: Christina Demirs, (254) 770-2360 or email to:  christina.demirs@ctcog.org.  A proposers’ conference will be 
held 2:00 p.m., February 1, 2016 in the CTCOG offices located at 2180 North Main, Belton, Texas 76513.  
Questions regarding the CFP must be received by end of the proposers’ conference.  The final Q&A document 
will be posted on the KTMPO website by close of business on February 5, 2016.   
 
One original of the project response must be received at the CTCOG by 4:00 p.m. CST on February 22, 2016.  
Email submissions are acceptable and must be received by the same deadline. 
 
 Submission of Project Proposals  
  
By Mail 
Central Texas Council of Governments 
Attention: Christina Demirs 
P.O. Box 729 
Belton, Texas 76513 

 
Hand Delivery 
Central Texas Council of Governments 
Attention: Christina Demirs 
2180 North Main 
Belton, Texas 76513 

 
By Email:  christina.demirs@ctcog.org  

 
 

  
 
Project Proposals submitted must be marked: 
"Confidential – Transportation Alternatives Program". 
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Part I 
Proposal Selection Process 

 
The proposals will be evaluated by the KTMPO Technical Advisory Committee.  Final approval of selected 
projects for funding will be made by the KTMPO Transportation Planning Policy Board.  However, the 
KTMPO reserves the right to select an independent review team for the purpose of CFP evaluation should the 
need arise.  The following considerations apply to the selection process: 
 
A. All proposals considered must be received on time and be responsive to the CFP instructions.  Project 

submissions that do not meet the deadline or are not responsive will not be considered for scoring or 
selection.  Factors that will deem a proposal as non-responsive are: 
i Response does not meet the minimum matching fund requirements (minimum 20% non-federal 

funds); and  
ii Failure to sign the agreement to meet TxDOT deadlines for “Advanced Funding Agreements.”  

B. Only one response per Lead agency will be scored.  Partner agencies may participate with more than one 
responding Lead agency. 

C. Paper responses must be on 8 ½” x 11”, 8 ½” x 14” or 11” x 17” only. 
 

D. Electronic responses must be formatted for 8 ½” x 11”, 8 ½” x 14” or 11” x 17” output only. 
 
E. Responses may be submitted for all funding available or a portion of the budget shown in Part IV. 

F. KTMPO Technical Advisory Committee (TAC) members may have questions about respondent’s 
proposals as part of their review.  Respondents must be available (either by phone or in person) during 
the KTMPO TAC meeting to address any questions committee members may have. Respondents will 
have the opportunity to provide a 5 minutes formal presentation if they desire; this is optional and not 
required.  The KTMPO TAC meeting will be held: March 2, 2016, 9:30 a.m., at the CTCOG offices, 
2180 North Main, Belton, Texas 76513. 

G. The KTMPO Transportation Planning Policy Board will base final selection on the evaluation factors 
exhibited in the evaluation criteria (Part II of this document). 

H. Final selections will be posted on the KTMPO website following the Policy Board’s approval 
(anticipated March 16, 2016). 

 
 



 

4 
 01/07/2016_cad 

Part II  
Killeen – Temple Metropolitan Planning Organization 

Category 9 
Transportation Alternatives Program 

FY 15/16/17 Scoring Criteria 
 
Evaluation 
Category 

Scoring 
Points 

Factors 
 

Connectivity 25 

Connectivity to facilities such as: schools, business, 
existing trails, bike paths, bike lanes, sidewalks, transit 
stops, commuter lots, community centers, school loading 
zones 

Elements of  
Project Design 20 

Design includes facility enhancements such as: sidewalks, 
trails, trail heads, benches, trash cans, restrooms, 
showers, parking, shade/water stations, trail signage, 
drainage, erosion control 

Elements of  
Safety 25 

Safety considerations include project features such as: 
safety lighting, bike-friendly grates, pedestrian crossings, 
on-street bike lanes, improving sight distance, directional 
signage, correcting known safety/accident issues, grade 
separated crossings  

Elements of  
Quality of Life 

15 
 

Provides elements that improve the aesthetics and air 
quality of the community such as: new plantings, removal 
of noxious weeds, xeriscaping, elimination of plants for 
fire breaks, grazing deterrent grasses, promoting physical 
activity, enhancing the cultural/scenic experience, 
enhancing community identity, reducing congestion 

Partnerships/Community 
Collaboration 10 

Lead agencies are encouraged to Partner with one or 
more agencies.  A partnership entity is defined as an 
entity contributing financially at a minimum of 10% 
toward the total cost of a project.  Scoring for this 
category is as follows: 

• No partners – 0 points 
• 1 - 2 partners – up to 5 points 
• 3 or more partners – up to 10 points 

 

*Environmental Justice 5 

 
• No benefit to EJ area – 0 points 
• Minor benefit to EJ area – 3 points 
• Significant benefit to EJ area– 5 points 

 

Total 100 

 

*Maps depicting Environmental Justice areas in the KTMPO region available at http://bit.ly/KTMPO_2014EJ.  Maps are also available 
on the KTMPO website at www.ktmpo.org, Planning page, Download Plans sidebar. 
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Part III  
 

CFP Conditions 
 

1. KTMPO reserves the right to accept or reject any or all proposals submitted. 

2. This CFP does not commit KTMPO to pay for any cost.  Selected Responses will be added to the 
Metropolitan Transportation Plan (MTP) and the Transportation Improvement Program (TIP).  After 
completion of this task, all communication about contracts and funding will occur between the project 
sponsor/lead agency and the Texas Department of Transportation District Office.  

3. The intent of this CFP is to identify the various project alternatives and estimates of costs. KTMPO is 
under no legal requirement to execute a contract from any response submitted. 

4. Respondent agencies shall not make contact with, or make offers of gratuities or favors, to any officer, 
employee or member of the KTMPO.  Questions should be directed only to the CFP contact person (see 
pg. 2).  Violation of this instruction may result in immediate rejection of the proposed project. 

5. All Responses received and their accompanying attachments will become property of KTMPO after 
submission and materials will not be returned. 

6. The contents of a selected Response may become contractual obligations with the Texas Department of 
Transportation, if a contract is awarded. Failure of the proposer to accept those obligations may result in 
the cancellation of the Response for selection. 

7. KTMPO reserves the right to select more than one Response from the Responses received. 
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Part IV  

CFP Background and Funds Available 
 

 
KTMPO received authority to allocate certain federal transportation funds in Fiscal Years 2015, 2016, 
2017.   Moving Ahead for Progress in the 21st Century (MAP-21) legislation authorized federal 
transportation funds through the Federal Highway Administration for transportation needs within the 
boundaries of designated metropolitan planning organizations (MPOs) and transportation management 
areas (TMAs).   
  
MAP-21 originally established the Transportation Alternatives Program (TAP) to provide for a variety 
of alternative transportation projects, including many that were previously eligible activities under 
separately funded programs. 
 
When the Fixing America’s Surface Transportation (FAST) Act was adopted in December 2015, the 
TAP program was repealed and replaced with the Surface Transportation Block Grant Program. FAST 
Act § 1109.  However, the FAST Act reserved funds for transportation alternative projects for the years 
2016-2020 and those funds can be obligated pursuant to MAP-21 rules.   

 
Funding Features pursuant to MAP-21: 

The TAP is funded by contract authority from the Highway Account of the Highway Trust Fund. Funds 
are subject to the overall Federal-aid obligation limitation. 

An amount equal to 2% of the total amount authorized from the Highway Account of the Highway Trust 
Fund for Federal-aid highways each fiscal year (FY) is to be reserved for the TAP. 23 USC 213(a), 
repealed Dec. 4, 2015. 

• The national total is divided among States based on each State’s proportionate share of FY 2009 
Transportation Enhancements funding. 

• Within each State, the amount for the TAP is set aside proportionately from the State’s National 
Highway Performance Program (NHPP), Surface Transportation Program (STP), Highway Safety 
Improvement Program (HSIP), Congestion Mitigation and Air Quality Improvement Program 
(CMAQ), and Metropolitan Planning apportionments. 

The state of Texas may transfer up to 50% of its TAP funds to the local MPO’s.  TAP funds are 
available for obligation for a period of 3 years after the last day of the fiscal year for which the funds are 
authorized. (Example: FY 15 funds must be obligated prior to September 30, 2018). 

Required let dates and completion dates will be set by TxDOT district upon coordination with the 
local government sponsors.   

KTMPO should receive approximately $800,000 of TAP funds for Fiscal Years 2015, 2016, and 2017.   
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Part IV 
 
 
Eligible Projects: 
 
Funds may be used for projects or activities that are related to surface transportation and described in the 
definition of “Transportation Alternatives.” [23 USC 101(a)(29)] 

• Construction, planning, and design of on-road and off-road trail facilities for pedestrians, bicyclists, 
and other non-motorized forms of transportation. 

• Construction, planning, and design of infrastructure-related projects and systems that will provide 
safe routes for non-drivers, including children, older adults, and individuals with disabilities to 
access daily needs. 

• Conversion and use of abandoned railroad corridors for trails for pedestrians, bicyclists, or other 
non-motorized transportation users. 

• Construction of turnouts, overlooks, and viewing areas. 
• Community improvement activities, including— 

• Inventory, control, or removal of outdoor advertising; 
• Historic preservation and rehabilitation of historic transportation facilities; 
• Vegetation management practices in transportation rights-of-way to improve roadway safety, 

prevent against invasive species, and provide erosion control; and 
• Archaeological activities relating to impacts from implementation of a transportation project 

eligible under 23 USC. 
• Any environmental mitigation activity, including pollution prevention and pollution 

abatement activities and mitigation to address storm water management, control, and water 
pollution prevention or abatement related to highway construction or due to highway runoff; 
or 

• Reduce vehicle-caused wildlife mortality or to restore and maintain connectivity among 
terrestrial or aquatic habitats. 

• The recreational trails program under 23 USC 206. 
• The safe routes to school program under §1404 of SAFETEA–LU. 
• Planning, designing, or constructing boulevards and other roadways largely in the right-of-

way of former Interstate System routes or other divided highways. 
• Workforce development, training, and education activities. [§52004; 23 USC 504(e)] 
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Part IV  

Eligible Entities: 

Under 23 USC 213(c)(4)(B), the eligible entities to receive TAP funds are: 

• local governments; 
• regional transportation authorities; 
• transit agencies; 
• natural resource or public land agencies; 
• school districts, local education agencies, or schools; 
• tribal governments; and 
• any other local or regional governmental entity with responsibility for oversight of transportation or 

recreational trails (other than a metropolitan planning organization or a State agency) that the State 
determines to be eligible, consistent with the goals of subsection (c) of section 213 of title 23. 

Under TAP, nonprofits are not eligible as direct grant recipients of the funds. Nonprofits are eligible to 
partner with any eligible entity on an eligible TAP project, if State or local requirements permit. 
KTMPO encourages proposers to leverage funding for projects by partnering locally (See scoring 
criteria, page 4, “Partnerships/Community Collaboration”). 

Project Selection: 

Funds sub-allocated to urbanized areas over 200,000 must be on the Metropolitan Planning Organization 
(MPO) Metropolitan Transportation Plan (MTP) and the Transportation Improvement Program (TIP). 
The MPO, through a competitive process, selects the projects in consultation with the State from 
proposed projects submitted by eligible entities. [23 USC 213(c)].   
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Part V 

 

Order of Submission 

 
All Responses submitted must be in the following order (please do not attach Parts I thru IV): 
 

• Exhibit A - Proposal Summary Form. 

• Exhibit B thru B5 – Description of Project   

• Exhibit C thru C2– Budget Form 

• Exhibit D - Certification Form 
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Exhibit A 
 
 

KTMPO 
 

PROPOSAL SUMMARY FORM 
 

FOR 
 

Transportation Alternatives Program (FY15/16/17) 
 

Project Name: 
 
 
           
Lead Agency   
 
           
Address, City, State & Zip Code 
 
           
Project Contact Name      *Phone Number 
 
           
Project Contact Email Address 
 
 
 
 
           
Authorized Signature 
 
           
Printed Name 
 
 
      
Date  
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Right of Way

Status*

Progress (%)

City County

FeetMiles

Estimated Completion Date

PROJECT STATUS/TIMELINE

Estimated Let Date  

What regional connections does the 
project make?

*(Not Started, Underway, Complete, Not Applicable)

How does this project promote an 
enhanced quality of life?

Preliminary Engineering

SCORING ELEMENTS (see Part II-Scoring Criteria for Factors)

Utility Relocation ConstructionEnvironmental

Describe facility enhancements of the 
project.

How does the project have a positive, 
negative, or zero effect on established 
areas of Environmental Justice (EJ)?

Does this project have a partnership 
between one or more agencies? List all 

partners and their roles.

What transportation safety issues and/or 
barriers does this project mitigate?

Killeen-Temple Metropolitan Planning Organization

Exhibit B:                                                           
Transportation Alternatives Program Description 

of Project

Description of Work

 

Project Length

Project Name

Limits From

 

 

Limits To

 

PROJECT DETAILS
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Exhibit B1 thru B4 
Transportation Alternatives Program 

Description of Project 
Required Attachments 

 
Please provide the following as attachments to this exhibit: 
 
Exhibit B1 –  Project Location Map  
 
Exhibit B2 – Typical Cross Section Diagram 
 
Exhibit B3 –  Narrative of Project’s impact on the Region (limit to one page) 
 
Exhibit B4 –  Any other supporting documentation such as; Right of Way District approval, Railroad 

agreement, engineering studies etc. 
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Exhibit B5 
Transportation Alternatives Program 

Description of Project 
Assurances, Permits and Clearances 

 
Each project will have to undergo ENV review and clearance should it be selected for funding. Please indicate 
any permits and clearances that you foresee may be required for the project area/activities. 
 
 
Please circle appropriate sections and provide comments for any “No” answers.  Any additional comments are welcomed 
 
1. Is this project independent of any current or planned TxDOT project in the area?   Yes No N/A   
2.   If the project is within TxDOT ROW, has the District approved it? (Provide document)   Yes   No   N/A 
3.   If the proposed work below is located within or adjacent to a TxDOT highway:  

(a) Lighting: Has the appropriate lighting type and height for a highway been provided?   Yes   No     N/A 
(b) Signals/signage: Has appropriate type and placement been provided, if applicable?    Yes   No     N/A 

 
4. Does this project appear to conform to AASHTO standards and ADA requirements?   Yes   No     N/A 
5.   Does the proposal appear free of pedestrian/vehicular conflicts?    Yes   No     N/A 
6.   Does the proposal address all foreseeable engineering concerns and associated issues?   Yes   No     N/A 
7.   Do the location, budget, and proposed activities appear appropriate and sufficient for the  

project?            Yes   No     N/A 
8.   Have all known environmental concerns that may be associated with the proposed activities  

been considered in the nomination and budget?        Yes   No     N/A 
  
If a project nomination includes:  
9.   Locations inside a FEMA flood plain:  Are possible hydraulic concerns considered in the  

budget?            Yes   No     N/A 
10.  Landscaping:  Does the project consider erosion control, irrigation, xeriscaping, and  

maintenance?           Yes   No     N/A 
11.  Bicycle facilities:  Is the proposal compatible with the municipality’s bicycle plan?    Yes   No     N/A 
12.  Encroachment or crossing RR property:  Is RR Agreement provided?     Yes   No     N/A 
13.  Trails and walkways:  Has safety lighting/illumination been provided?     Yes   No     N/A 
14.  Historic brick street preservation:  Has an engineering study been performed to determine   
       the appropriate speed limit and the brick’s glazing/skid factor?  (Is document provided?)    Yes   No     N/A 
15.  Historic preservation:  Does the budget include costs for demolition, disposal, and mitigation?  Yes   No     N/A 
16.  Historic bridge restoration:  Has the structural load and span capacity been considered in the  
       placement and adaptive reuse of the bridge for pedestrian/bicycle use?      Yes   No     N/A 
17.  Historic bridges:  Have approaches, extensions, and relocation cost been considered in the  

proposal?           Yes   No     N/A 
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Agency Name
TAP Federal 

Funds Total

Dollar Amount
Source of 

Funds
Dollar 

Amount

Lead Agency

Partner Agency

Partner Agency

Partner Agency

Partner Agency

Partner Agency

Partner Agency

Partner Agency

-$                     -$           

* Must be a minimum Non-Federal match of 20%

Exhibit C:                                                                         
Transportation Alternatives Program                      

Budget Summary
Killeen-Temple Metropolitan Planning Organization

* Non-Federal 
Matching Funds

SUB TOTALS

TOTAL

PERCENTAGES
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Item No. Quantity Unit Item Description Unit Cost Amount
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                
-$                

Exhibit C1

Name of Agency (Please provide separate line item budgets for each partnering agency)

Killeen - Temple Metropolitan Planning Organization

NAME OF PROJECT

ESTIMATED TOTAL COST:

Transportation Alternatives Program

Line Item Proposed Budget
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Exhibit C2 
Killeen – Temple Metropolitan Planning Organization 

Transportation Alternatives Program 
Resolutions 

 
 
Please provide the resolution form from the appropriate governing body that approved the 
Exhibit C financial commitments. 
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Exhibit D 

 
TRANSPORTATION ALTERNATIVES PROGRAM 

 
 

TxDOT ADVANCED FUNDING AGREEMENTS 
 
 
I, hereby acknowledge and understand that TxDOT requires “Advanced Funding Agreements” 
once a project has been selected by the KTMPO.  I also understand that these agreements are 
time sensitive and will return them within the specified deadlines as designated by the TxDOT 
Waco/Brownwood District office. 
 
 
 
 
 
 
 
 
             
Name of Authorized Representative   Title 
 
 
 
 
             
Signature      Date 
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CITY COUNCIL MEMORANDUM  

 
AGENDA ITEM Application for Taxicab Franchise - Cove Taxi, 

Inc. 
  
ORIGINATING DEPARTMENT                              City Attorney/City Secretary 

  
BACKGROUND INFORMATION 
  
Chapter 29, City of Killeen Code of Ordinances, provides the manner by which a 
franchise to operate a taxicab service is granted. First, the applicant must present an 
application fee, application, and supporting documentation to the City Secretary. The 
City Secretary then forwards copies of the application to the City Manager, the Finance 
Director and the Chief of Police for their review. 
  
Cove Taxi filed its first Application for Taxicab Franchise in 2011. This application is a 
renewal of their Taxicab Franchise. Article XI of the City Charter requires the City 
Council to pass a franchise ordinance in order to give a taxi company the right to 
operate upon the City’s roadways.  The City Secretary and City Attorney feel that all 
requirements specified in the City’s ordinance to operate a taxi service have been met.   
  
DISCUSSION/CONCLUSION 
  
Attached is the franchise ordinance that will allow Cove Taxi to operate a taxicab 
service within the city of Killeen. The City Charter requires three readings of the 
ordinance with a final vote taking place after the third reading. After passage, there is a 
sixty-day waiting period before the franchise takes effect. 
  
The franchise ordinance provides for the following: 
  
•                     A franchise term of five years. 
•                     An initial application fee of $300.00 and renewal franchise fee of $100.00. 
•                     Rate of fares as set forth in Section 29, Div 4 of the Code of Ordinances. 
•                     Right of City to inspect taxicabs for safety. 
•                     Maintenance of an active fleet of at least five vehicles. 
•                     A franchise permit fee of $50.00 per year per cab. 
•                     Color scheme of red cab with white lettering. 
  
FISCAL IMPACT 
  
None 
  
RECOMMENDATION 
  
Staff recommends adoption of the Ordinance on its third and final reading. 



    ORDINANCE NO. _______________ 
 
AN ORDINANCE GRANTING A FRANCHISE TO COVE TAXI TO OPERATE 
A TAXICAB SERVICE IN THE CITY OF KILLEEN, TEXAS, AND SETTING 
FORTH CONDITIONS ACCOMPANYING THE GRANT OF THE FRANCHISE; 
PROVIDING FOR THE REGULATION OF THE TAXICAB SERVICE; 
PROVIDING AN INDEMNITY CLAUSE; ESTABLISHING THE FRANCHISE 
TERM AND EFFECTIVE DATE; PROVIDING A TERMINATION PROVISION; 
PROVIDING A SEVERABILITY CLAUSE; PROVIDING AN ADOPTION 
CLAUSE; PROVIDING A REPEALER CLAUSE AND PROVIDING A CODE 
AMENDMENT CLAUSE. 
 
 
 WHEREAS, the City Council of the City of Killeen, Texas has, pursuant to 

Article XI of its Home Rule Charter, considered and approved by a majority of the City 

Council this ordinance at three separate regular meetings, specifically January 26, 2016, 

February 9, 2016, and March 8, 2016, the last of which took place not less than thirty 

days from the first; and 

 WHEREAS, at each reading of this Ordinance the City Council gave careful 

consideration to the qualifications of Cove Taxi, hereafter called the Franchisee, 

including its business ability, financial condition, legal qualifications and general 

character; and 

 WHEREAS, the City Council of the City of Killeen, Texas, after consideration, 

analysis, and deliberation, has approved and found sufficient the business ability, 

financial condition, legal qualifications, and general character of the Franchisee; and  

 WHEREAS, the City Council of the City of Killeen, Texas, has determined that 

it is in the best interest of and consistent with the public convenience and necessity of the 

citizens of the City of Killeen to grant a franchise to Franchisee to operate a taxicab 

service within the City of Killeen, Texas, in accordance with the terms and conditions set 

forth herein; NOW, THEREFORE,  

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KILLEEN: 
 



SECTION 1: TITLE 
 

This ordinance shall be known and may be cited as the “Cove Taxi Franchise.” 
 

SECTION 2: GRANT OF AUTHORITY 
 

(A) The City of Killeen, hereinafter called the City, grants to Cove Taxi, 
hereinafter called Franchisee, the right, privilege and franchise to operate a taxicab 
service on the streets of the City in accordance with this ordinance. 
 

(B) In accordance with Article XI of the City Charter, this franchise and grant 
of right to use and occupy the City streets, sidewalks, and other public easements for the 
purposes herein set forth are non-exclusive and do not establish priority for use over other 
franchise holders, permit holders, and the City’s own use of public property, so long as 
such use does not conflict with state and federal laws governing taxicab service. The City 
hereby expressly reserves the right to grant a similar franchise, permit, or license for use 
of the streets, sidewalks, and other public easements or property to any person at any time 
during the period of this franchise. Additionally, Franchisee shall respect the rights and 
property of the City and other authorized users of streets, sidewalks, and other public 
easements or property. Disputes between Franchisee and other parties over the use of the 
streets, sidewalks, and other public easements shall be submitted to the City Engineer for 
resolution.  
 

SECTION 3: FRANCHISE TERM AND EFFECTIVE DATE 
 

The franchise term and the rights, privileges and authority hereby granted shall 
take effect and be enforced sixty (60) days from and after the final passage hereof, and 
shall continue in force and effect for a term of five (5) years unless, on review, the City 
Council finds that the taxicab franchise is subject to forfeiture or cancellation for good 
cause, and provided that within thirty (30) days after the date of the final passage of this 
franchise ordinance, Franchisee shall file with the City Secretary its unconditional 
acceptance of the terms of the franchise ordinance and promise to comply with and abide 
by all its provisions, terms and conditions. 
 

SECTION 4: POLICE POWERS AND LAWS 
 

In accepting this franchise, the Franchisee acknowledges that its rights are subject 
to the police power of the City to adopt and enforce general ordinances necessary to the 
safety and welfare of the public; and it agrees to comply with all applicable general laws, 
regulations, and ordinances enacted by the City pursuant to such power. The right is 
hereby reserved to the City to adopt, in addition to the provisions herein contained and in 
addition to any other existing applicable ordinances, such additional applicable 
ordinances and regulations as it shall find necessary in the exercise of its police power; 
provided such additional ordinances shall be reasonable and shall not conflict with the 
laws of the State of Texas or the United States of America. 

 
 
 

 



SECTION 5: FARES 
 
 Franchisee shall charge such fares as set forth in Chapter 29, Division 4 of the 
City of Killeen Code of Ordinances. 
 

SECTION 6: RECORDS 
 
 (A) Franchisee must maintain complete records of all dispatched calls in 
accordance with Chapter 29, Section 305(b)(6) of the City of Killeen Code of 
Ordinances. 
 
 (B) Franchisee’s records of its operation and financial dealings shall be 
available for inspection by the City in accordance with Chapter 29, Section 306(D) of the 
City of Killeen Code of Ordinances. 
 

SECTION 7: INDEMNIFICATION 
 

(A) Franchisee shall indemnify, defend, and save harmless the City, its 
officers, agents, and employees, against and from any and all claims by or on behalf of 
any person, firm, or corporation or on account of any suit, judgment, execution, claim, or 
demand whatsoever against the City resulting from the act or omission of Franchisee, the 
conduct of or management of the franchise or from any negligence arising from any 
occurrence in connection with same on the part of the Franchisee, its servants, agents, 
licensees, officers, or employees and growing out of its relation with independent 
contractors and subcontractors, or from any breach or default of any covenant or 
agreement on the part of the Franchisee in the operation or maintenance of its taxicab 
service in the City or on account of the Franchisee’s failure to perform in accordance 
with its obligations under this franchise. This includes, but is not limited to, all claims for 
property damage, personal injuries, and death arising out of any claim or invasion of the 
right of privacy, for defamation of any person, firm, or corporation, or the violation or 
infringement of any copyright, trademark, trade name, service machine, or patent, federal 
or antitrust or civil rights violation, or any other right of any person, firm, or corporation 
and, for this purpose, brought by or occurring to the City or any third parties or other 
persons whatsoever, including all costs, damages, counsel fees, expenses, and liabilities 
incurred in or about any such claim or proceeding brought therein. It is expressly 
provided, however, that the Franchisee’s duty of indemnification runs only to claims of 
liability made against the City, its officers, agents, and employees, and the Franchisee 
shall have not duty to indemnify third parties or other persons. 
 

(B) For this purpose, Franchisee shall carry property damage and general 
liability insurance with a responsible and solvent insurance company or companies 
authorized to do business in the State of Texas, in accordance with Chapter 29, Section 
33 of the City of Killeen Code of Ordinances. 
 

(C) The City shall be a named insured and the term “City” shall include all 
authorities, boards, commissions, divisions, departments, and offices of the City and the 
individual officers, members, employees, and agents thereof in their official capacities 
while acting on behalf of the City. 
 



(D) The City shall notify Franchisee in writing within five (5) business days 
after the presentation of any claim or demand, either by suit or otherwise, made against 
the Franchisee. Failure by the City to properly notify Franchisee in accordance with the 
foregoing of any such claim, suit, or demand against the City shall not release Franchisee 
from its obligations to indemnify the City as provided herein, unless Franchisee’s legal 
rights are substantially impaired thereby. 
 
 (E) Each policy shall require that thirty (30) days prior to a cancellation of or 
material change in policies, notice thereof shall be given to the City Secretary. 
 
 (F) Insurers shall have no right of recovery against the City, it being the 
intention that the insurance policies shall protect the Franchisee and the City, and shall be 
primary coverage for all losses covered by the policies. 
 
 (G) Companies issuing the insurance policies shall have no recourse against 
the City for payment of any premiums or assessments that are set at the sole risk of the 
Franchisee. 
 
 (H) Any policy clause regarding “other insurance” or a similar clause shall not 
apply to the City where the City is an insured on the policy. 
 
 (I) Nothing in this agreement shall be construed as a waiver of the City’s 
sovereign immunity, other forms of immunity and rights and protections of the Texas 
Tort Claims Act. 
 

SECTION 8: ASSIGNMENT 
 
 This franchise is granted in reliance on the apparent ability of Franchisee to 
perform its obligations under the franchise, and this franchise may not be assigned by 
Franchisee in whole or in part without the consent of the City. 
 

SECTION 9: WARRANTY 
 
 Nothing in this ordinance, and nothing in the actions of the City in dealing with 
Franchisee, shall constitute a warranty to any person as to any level of taxicab service, or 
as to the fitness or safety of any of the equipment of the Franchisee. 
 

SECTION 10: INSPECTIONS AND MAINTENANCE 
 
 It is Franchisee’s responsibility to maintain and inspect all vehicles it owns or 
operates on a regular basis. Franchisee shall establish and conduct a routine vehicle 
inspection program on all vehicles under its control. If the City has reason to suspect that 
vehicles operated by the Franchisee on City streets are not in compliance with all local, 
State, and Federal regulations, or has general health and safety concerns about any 
vehicle operated for general public use in the City, then the City may cause Franchisee’s 
vehicles to be inspected by the appropriate agency or agencies. Such inspection shall be 
coordinated between the City and Franchisee. 
 
 



SECTION 11. ACTIVE FLEET; COLOR SCHEME 
 
 Franchisee shall maintain an active fleet of at least five (5) taxicabs at all times. 
The color scheme for Franchisee shall be a red taxicab with white lettering. 
 
SECTION 12. COMPLIANCE WITH CITY TRANSPORTATION ORDINANCE 

 
 Franchisee shall comply with the provisions of Chapter 29, City of Killeen Code 
of Ordinances and all amendments enacted thereto during the period of this franchise. 
 

SECTION 13. CONTROL OF TAXICABS 
 
 Franchisee must own, lease, or contract for control of each taxicab used in the 
taxicab franchise. 
 

SECTION 14. SUSPENSION OF FRANCHISE 
 
 The City Manager may suspend this franchise upon a determination that the 
Franchisee has: 
 

(a) substantially breached the terms of this franchise; 
(b) failed to comply with the provisions of the Killeen City Code that regulate 

taxicabs, taxicab franchise grantees, and taxicab drivers, as well as all 
applicable federal, state, and local laws, regulations, rules, and ordinances, 
including, but not limited to, the Americans with Disabilities Act of 1990; 

(c) become delinquent in the payment of any fees, charges, or ad valorem 
taxes required by law in connection, directly or indirectly, with the 
operation of Franchisee’s taxicab service; 

(d) failed to comply with a correction order issued to Franchisee within the 
time specified in the order; or 

(e) intentionally or knowingly impeded the City Manager or his designee or a 
law enforcement agency in the performance of their duties. 

 
 Following the suspension of this franchise, the Franchisee may submit to the City 
Manager a written request for reinstatement of this franchise, together with the grounds to 
support such reinstatement. The City Manager or his designee shall, following receipt of 
such request, inspect the operation of the suspended Franchisee to determine if the 
deficiency causing the suspension has been corrected by the Franchisee. After the 
inspection, the City Manager shall reinstate this franchise or deny reinstatement. 
 
 The Franchisee may, within fourteen calendar days after notice of the City 
Manager’s denial, file an appeal to the City Secretary, and the City Secretary shall cause 
the appeal to be placed on the City Council agenda. The City Council shall then hold a 
hearing, giving the Franchisee at least thirty days notice thereof, and upon the conclusion 
of such hearing shall cancel this franchise if cause exists. 
 
 
 
 



SECTION 15. FORFEITURE OF FRANCHISE 
 
 (A) This franchise is subject to forfeiture in the event of the holder’s 
conviction for violations of the provisions of Chapter 29, City of Killeen Code of 
Ordinances or upon a showing that the taxicab franchise holder has substantially 
breached the terms of this franchise. 
 
 (B) This franchise is subject to forfeiture if the franchise holder fails to pay an 
outstanding final judgment that arises out of circumstances related to taxicab service 
against the franchise holder or a person described in Section 29-302(B)(1)(a), (b), or (c). 
 
 (C) This franchise shall be subject to forfeiture and cancellation after notice 
and hearing, as provided in Section 15 above, upon: 
 

(1) Proper showing that the Franchisee has substantially breached the 
terms of this franchise; 

(2) The Franchisee’s becoming delinquent in the payment of any fees 
charged or ad valorem taxes upon any vehicle, equipment, or other 
property of the Franchisee used or operated directly or indirectly in 
connection with the Franchisee’s taxicab service; 

(3) Failure of the Franchisee to accept calls and provide service to the 
public in accordance with the provisions of the Killeen City Code 
of Ordinances which regulate taxicabs, taxicab franchise grantees, 
and taxicab drivers; or 

(4) Proper showing that the City Manager has suspended this franchise 
or has denied Franchisee a reinstatement of this franchise based 
upon Franchisee’s failure to correct a deficiency causing the 
suspension of this franchise. 

 
SECTION 16: FRANCHISEE’S ACCEPTANCE AND PROMISE 

 
Upon adoption of this franchise and execution hereof by Franchisee, Franchisee 

agrees to be bound by all the terms and conditions contained herein, as evidenced by 
filing with the City Secretary, in writing, within thirty (30) days after the final passage of 
this franchise, unconditional acceptance of this franchise. Such acceptance shall contain 
its promise to comply with and abide by all its provisions, terms, and conditions. The 
acceptance and promise shall be sworn to, by and on behalf of the Franchisee, before a 
notary. In the event the acceptance is not filed as provided for herein, this ordinance and 
the rights and privileges hereby granted shall terminate and become null and void. 
 

SECTION 17: FRANCHISE FEE AND PAYMENT TO THE CITY  
 
 An initial non-refundable application fee of Three Hundred Dollars ($300.00) has 
been paid at the time of application. Thereafter, a renewal fee of One Hundred Dollars 
($100.00) is due and payable on or before December 31 of each year during the term of 
this franchise. The annual franchise permit fee shall be Fifty Dollars ($50.00) per taxicab, 
and the airport authority permit shall be Forty Dollars ($40.00) per year. Franchise permit 
fees for additional taxicabs placed in service for less than a full year shall be prorated 
from the date of service. 



SECTION 18: COMPLIANCE WITH LAW 
 
 Franchisee shall fully comply with all applicable state, federal and local laws and 
regulations as those laws may now read or be hereinafter amended, including, but not 
limited to, applicable provisions of the Charter and City Code of the City of Killeen, 
Texas. 
 

SECTION 19: NOTICE PROVISIONS 
 
 Notices required under this ordinance shall be by certified mail, hand-delivery or 
facsimile to the parties listed below. Other addresses and/or parties may be designated in 
writing. 
 
CITY: FRANCHISEE: 
City of Killeen Clarence Page 
City Manager (or designee) Cove Taxi 
P.O. Box 1329 806 N. 1st Street 
Killeen, Texas 76541 Copperas Cove, Texas 76522 
FAX: (254) 634-8399 FAX: (254) 542-2581 
 

SECTION 20: SEVERABILITY CLAUSE 
 
 If any provision of this ordinance or the application of any provision to any 
person or circumstance is held invalid, the invalidity shall not affect other provisions or 
applications of the ordinance which can be given effect without the invalid provision or 
application, and to this end the provisions of this ordinance are declared to be severable. 
 

SECTION 21: ADOPTION CLAUSE 
 
 Subject to the provisions of Section 2, this ordinance shall become effective on 
May 6, 2016. 
 

SECTION 22: REPEALER CLAUSE 
 

All ordinances and parts of ordinances inconsistent with or in conflict with the 
provisions of this ordinance shall be and are hereby expressly repealed. 
 

SECTION 23: AMENDMENT OF CODE OF ORDINANCES 
 
 The Code of Ordinances of the City of Killeen, Texas, as amended, shall remain 
in full force and effect, save and except as amended by this ordinance. 
 
 
 HAVING BEEN READ at three separate regular meetings, in accordance with 

the Charter of the City of Killeen, the first reading being on the 26th day of January 2016, 

the second reading being on the 9th day of February 2016, at which meetings a quorum 



was present, held in accordance with the provisions of V.T.C.A., Government Code, 

Section 551.001, et seq. 

 PASSED AND APPROVED after its third and final reading at a regular meeting 

of the City Council of the City of Killeen, Texas, this 8th day of March 2016, at which 

meeting a quorum was present, held in accordance with the provisions of V.T.C.A., 

Government Code, Section 551.001, et seq.  

APPROVED 
 
 

_________________________ 
Scott Cosper, MAYOR 

ATTEST: 
 
 
_________________________________ 
Dianna Barker, CITY SECRETARY 
 
 
APPROVED AS TO FORM: 
 
_______________________________ 
Kathryn H. Davis, CITY ATTORNEY 
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CITY COUNCIL MEMORANDUM  

 
 

AGENDA ITEM Registration requirements and credit 
extension guidelines for credit access 
businesses.   

  
ORIGINATING DEPARTMENT                             City Attorney 

  
BACKGROUND INFORMATION 
  
Some credit access businesses engage in abusive and predatory lending practices, offering easy 
money with onerous terms and fees to members of our community who are struggling 
financially. These practices cause members of our community to become trapped in a cycle of 
short term, high interest loans resulting in large debt and huge payments.  

DISCUSSION/CONCLUSION 
  
The proposed ordinance, which is based upon the Texas Municipal League’s model policy, 
establishes a registration program, imposes restrictions on extensions of consumer credit and 
imposes recordkeeping requirements on credit access businesses.  The proposed ordinance also 
requires that a credit access business post a written notice of the Military Lending Act where it 
is visible to potential creditors.  Staff believes the ordinance will help to protect the citizens of 
Killeen from excessive fees and interest rates for these short term loans. 

RECOMMENDATION 
  
City staff recommends that the City Council approve the attached ordinance, which would 
become effective 90 days after passage. 
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ORDINANCE NO.  16-____ 

AN ORDINANCE AMENDING CHAPTER 15 ADDING ARTICLE VII, CREDIT 
ACCESS BUSINESSES, OF THE OFFICIAL CODE OF ORDINANCES OF THE CITY 
OF KILLEEN, TEXAS, SETTING FORTH REGISTRATION REQUIREMENTS AND 
CREDIT EXTENSION GUIDELINES FOR CREDIT ACCESS BUSINESSES; 
PROVIDING FOR THE REPEAL OF CONFLICTING PROVISIONS; PROVIDING A 
SAVINGS CLAUSE; PROVIDING A SEVERABILITY CLAUSE; PROVIDING A 
PENALTY CLAUSE; AND PROVIDING FOR PUBLICATION AND AN EFFECTIVE 
DATE. 

 WHEREAS, certain credit access businesses engage in abusive and predatory lending 
practices, offering easy money to those members of our community who are in a tight spot with 
onerous terms and fees; and  

 WHEREAS, the practices of certain access businesses cause members of our community 
to become trapped in a cycle of short term, high interest loans resulting in large debt and huge 
payments; and 

 WHEREAS, the Pew Charitable Trusts, in their publication entitled Payday Lending in 
America: Who Borrows, Where they Borrow, and Why, (July 2012), wrote that “payday loans are 
sold as two-week credit products that provide fast cash, but borrowers are actually indebted for 
an average of five months per year.” The report further noted that “on average, a borrower takes 
out eight loans of $375 each per year and spends $520 on interest;” and  

 WHEREAS, the Pew Charitable Trusts, in their publication entitled Payday Lending in 
America: Who Borrows, Where they Borrow, and Why, (July 2012), also noted: “How much 
borrowers spend on loans depends heavily on the fees permitted by their state. The same $500 
storefront loan would generally cost about $55 in Florida, $75 in Nebraska, $87.50 in Alabama, 
and $100 in Texas, even if it were provided by the same national company in all those states. 
Previous research has found that lenders tend to charge the maximum permitted in a state;” and  

 WHEREAS, the Pew Charitable Trusts, in their publication entitled Payday Lending in 
America: Who Borrows, Where they Borrow, and Why, (July 2012), also stated that “the vast 
majority of borrowers use the loans on a long-term basis, not temporary one. Thus it seems that 
the payday loan industry is selling a product few people use as designed and that imposes debt 
that is consistently more costly and longer lasting than advertised;” and 

 WHEREAS, the Community Financial Services Association of America (CFSA), the 
national trade association for companies that offer small dollar, short-term loans or payday 
advances includes the following in the “Member Best Practices” as listed on its internet site 
(http://cfsaa.com/cfsa-member-best-practices.aspx): “Members shall not allow customers to 
rollover a payday advance (the extension of an outstanding advance by payment of only a fee) 
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unless expressly authorized by state law, but in such cases where authorized will limit rollovers 
to four or the state limit, whichever is less.” The need for consumer understanding was also 
outlined on this website: “A contract between a member and the customer must fully outline the 
terms of the payday advance transaction. Members agree to disclose the cost of the service fee 
both as a dollar amount and as an annual percentage rate (“APR”);” and  

 WHEREAS, the Center for Responsible Lending, a non-profit, non-partisan 
organization, states on its internet site (http://www.responsiblelending.org/other-consumer-loans 
/tools-resources/fast-facts.html) that: “car title loans are based on the value of a borrower’s car - 
the ability to repay the loans is not factor in the lending decision…”; “loan rates for a car title are 
typically 20-30 times that of rates charged by credit card issuers…”; “the average car title 
customer renews their loan 8 times…”; and, “on a $500 title loan, this average customer will pay 
back $650 in interest over eight months; the principal borrowed will be in addition;” and 

 WHEREAS, lenders hold onto the motor vehicle title and when borrowers cannot 
continue to pay the fees, they can lose their vehicles, which can drastically affect the borrower’s 
means of transportation for work and other essential household functions. 

 NOW, THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE 
CITY OF KILLEEN, TEXAS: 

SECTION 1:  That Chapter 15 of the Code of Ordinances of the City of Killeen is hereby 
amended adding Article VII as follows: 

Chapter 15 

LICENSES, PERMITS AND MISCELLANEOUS BUSINESS REGULATIONS 

***** 

ARTICLE VII. CREDIT ACCESS BUSINESSES 

Sec. 15-120. – Short Title and Purpose.  

(a) This article may be known and cited as “Credit Access Businesses Regulation.” 

(b) The purpose of this article is to protect the welfare of the citizens of the City of Killeen by 
monitoring credit access businesses in an effort to reduce abusive and predatory lending 
practices. To this end, this article establishes a registration program for credit access businesses, 
imposes restrictions on extensions of consumer credit made by credit access businesses, and 
imposes recordkeeping requirements on credit access businesses.  
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Sec. 15-121.- Definitions. 

As used in this chapter: 

(1) CERTIFICATE OF REGISTRATION means a certificate of registration issued by the 
Director under this article to the owner or operator of a credit access business. 
 

(2) CONSUMER means an individual who is solicited to purchase or who purchases the 
services of a credit access business. 
 

(3) CONSUMER’S LANGUAGE OF PREFERENCE is the language the consumer 
understands best. 
 

(4) CREDIT ACCESS BUSINESS has the meaning given that term in Section 393.601 of the 
Texas Finance Code. 
 

(5) DEFERRED PRESENTMENT TRANSACTION has the meaning given that term in 
Section 393.601 of the Texas Finance Code. 
 

(6) DIRECTOR means the Building Official or his designee. 
 

(7) EXTENSION OF CONSUMER CREDIT has the meaning given that term in Section 
393.001 of the Texas Finance Code. 
 

(8) MOTOR VEHICLE TITLE LOAN has the meaning given that term in Section 393.601 of 
the Texas Finance Code. 
 

(9) PERSON means any individual, corporation, organization, partnership, association, 
financial institution, or any other legal entity. 
 

(10) REGISTRANT means a person issued a certificate of registration for a credit access 
business under this chapter and includes all owners and operators of the credit access 
business identified in the registration application filed under this chapter. 
 

(11)  STATE LICENSE means a license to operate a credit access business issued by the 
Texas Consumer Credit Commissioner under Chapter 393, Subchapter G of the Texas 
Finance Code. 
 

15-122.- Violations; Penalty. 

(a) A person who violates a provision of this chapter, or who fails to perform an act required of 
the person by this chapter, commits an offense. A person commits a separate offense for each 
and every violation relating to an extension of consumer credit, and for each day during which a 
violation is committed, permitted, or continued. 

(b) An offense under this chapter is punishable by a fine of not more than $500. 
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(c) A culpable mental state is not required for the commission of an offense under this article and 
need not be proved. 

(d) The penalties provided for in Subsection (b) are in addition to any other remedies that the city 
may have under city ordinances and state law.  

15-123.- Defenses. 

It is a defense to prosecution under this article that at the time of the alleged offense the person 
was not required to be licensed by the state as a credit access business under Chapter 393, 
Subchapter G, of the Texas Finance Code. 

15-124.- Registration Required. 

A person commits an offense if the person acts, operates, or conducts businesses as a credit access 
business without a valid certificate of registration. A certificate of registration is required for each 
physically separate credit access business. 

15-125.- Registration Application. 

(a)  To obtain a certificate of registration for a credit access business, a person must submit an 
application on a form provided for that purpose to the Director. The application must contain the 
following: 

(1) The name, street address, mailing address, facsimile number, and telephone number 
of the applicant. 

(2) The business or trade name, street address, mailing address, facsimile number, and 
telephone number of the credit access business. 

(3) The names, street addresses, mailing addresses, and telephone numbers of all owners 
of the credit access business, and the nature and extent of each person’s interest in the 
credit access business. 

(4) A copy of a current, valid state license held by the credit access business pursuant to 
Chapter 393, Subchapter G of the Texas Finance Code. 

(5) A copy of a current, valid certificate of occupancy showing that the credit access 
business is in compliance with the City of Killeen Code of Ordinances. 

(6) A non-refundable application fee for the amount established. 

(b)  An applicant or registrant shall notify the Director within 45 days after any material change 
in the information contained in the application for a certificate of registration, including, but not 
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limited to, any change of address and any change in the status of the state license held by the 
applicant or registrant. 

15-126.- Issuance and Display of Certificate of Registration; Presentment upon Request. 

(a) The Director shall issue to the applicant a certificate of registration within 10 calendar days 
upon receiving a completed application under Section 15-125. 

(b)  A certificate of registration issued under this section must be conspicuously displayed to the 
public in the credit access business.  The certificate of registration must be presented upon 
request to the Director or any peace officer for examination. 

15-127.- Expiration and Renewal of Certificate of Registration. 

(a) A certificate of registration expires on the earliest of: 

       (1) One year after the date of issuance; or 

(2) The date of revocation, suspension, surrender, expiration without renewal, or other 
termination of the registrant’s state license. 

(b) A certificate of registration may be renewed by making application in accordance with 
Section 15-125. A registrant shall apply for renewal at least 30 days before the expiration of the 
registration. 

15-128.- Non-transferability. 

A certificate of registration for a credit access business is not transferable. 

15-129.- Maintenance of Records. 

(a) A credit access business shall maintain a complete set of records of all extensions of consumer 
credit arranged or obtained by the credit access business, which must include the following 
information: 

    (1) The name and address of the consumer. 

    (2) The principal amount of cash actually advanced. 

    (3) The length of the extension of consumer credit, including the number of installments and 
renewals. 

    (4) The fees charged by the credit access business to arrange or obtain an extension of consumer 
credit; and 
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    (5) The documentation used to establish a consumer’s income under Section 15-130 of this 
ordinance. 

(b) A credit access business shall maintain a copy of each written agreement between the credit 
access business and a consumer evidencing an extension of a consumer credit (including, but not 
limited to, any refinancing or renewal granted to the consumer). 

(c) A credit access business shall maintain copies of all quarterly reports filed with the Texas 
Consumer Credit Commissioner under Section 393.627 of the Texas Finance Code.  

(d) The records required to be maintained by a credit access business under this section must be 
retained for at least three years. and made available for inspection by the city upon request during 
the usual and customary business hours of the credit access business.  If requested by the City, the 
credit access business must submit a Quarterly Report to the Director providing records maintained 
under Section 15-129 of this Ordinance. 

15-130.- Restriction on Extension of Consumer Credit. 

(a) The cash advanced under an extension of consumer credit that a credit access business obtains 
for a consumer or assists a consumer in obtaining in the form of a deferred presentment transaction 
may not exceed 20 percent of the consumer’s gross monthly income. 

(b) The cash advanced under an extension of consumer credit that a credit access business obtains 
for a consumer or assists a consumer in obtaining in the form of a motor vehicle title loan may not 
exceed the lesser of: 

     (1) Three percent of the consumer’s gross annual income; or 

     (2) 70 percent of the retail value of the motor vehicle. 

(c) A credit access business shall use a paycheck or other documentation establishing income to 
determine a consumer’s income. 

(d) An extension of consumer credit that a credit access business obtains for a consumer or assists a 
consumer in obtaining and that provides for repayment in installments may not be payable in more 
than four installments. Proceeds from each installment must be used to repay at least 25 percent of 
the principal amount of the extension of consumer credit. An extension of consumer credit that 
provides for repayment in installments may not be refinanced or renewed. 

(e) An extension of consumer credit that a credit access business obtains for a consumer or assists a 
consumer in obtaining and that provides for a single lump sum repayment may not be refinanced or 
renewed more than three times. Proceeds from each refinancing or renewal must be used to repay at 
least 25 percent of the principal amount of the original extension of consumer credit. 
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(f) For purposes of this section, an extension of consumer credit that is made to a consumer within 
seven days after a previous extension of consumer credit has been paid by the consumer will 
constitute a refinancing or renewal. 

15-131.- Requirement of Consumer Understanding of Agreement. 

(a) Every agreement between the credit access business and a consumer evidencing an extension of 
consumer credit (including, but not limited to, any refinancing or renewal granted to the consumer), 
must be written in the consumer’s language of preference. Every credit access business location 
must maintain on its premises, to be available for use by consumers, agreements in the English and 
Spanish languages. 

(b) For every consumer who cannot read, every agreement between the credit access business and a 
consumer evidencing an extension of consumer credit (including, but not limited to, any refinancing 
or renewal granted to the consumer) must be read to the consumer in its entirety in the consumer’s 
language of preference, prior to the consumer’s signature. 

(c) For every consumer who cannot read, every disclosure and notice required by law must be read 
to the consumers in its entirety in the consumer’s language of preference, prior to the consumer’s 
signature. 

15-132.- Referral to Consumer Credit Counseling. 

A credit access business shall provide a form, to be prescribed by the Director, to each consumer 
seeking assistance in obtaining an extension of consumer credit which references non-profit 
agencies that provide financial education and training programs and agencies with cash assistance 
programs.  The form will also contain information regarding extensions of consumer credit, and 
must include the information required by 15-129(a)(1)-(5) of this ordinance specific to the loan 
agreement with the consumer. If the Director has prescribed a form in the consumer’s language of 
preference, the form must be provided in the consumer’s language of preference. 

15-133. – Notice of Military Lending Act 

(a) A credit access business shall post a written communication of the Military Lending Act. 

(b) A written communication means: 

 (1) a sign posted on the property on which is written language identical to the following: 

“ATTENTION ALL ACTIVE DUTY MILITARY PERSONNEL AND THEIR DEPENDENTS 

IN ACCORDANCE WITH 10 U.S. CODE § 987 AND THE MILITARY LENDING ACT, A 
CREDITOR MAY NOT IMPOSE AN ANNUAL PERCENTAGE RATE OF INTEREST 
GREATER THAN 36 PERCENT WITH RESPECT TO THE CONSUMER CREDIT EXTENDED 
TO A COVERED MILITARY MEMBER. 
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FEDERAL LAW PROVIDES IMPORTANT PROTECTIONS TO REGULAR OR RESERVE 
MEMBERS OF THE ARMY, NAVY, MARINE CORPS, AIR FORCE, OR COAST GUARD, 
SERVING ON ACTIVE DUTY UNDER A CALL OR ORDER THAT DOES NOT SPECIFY A 
PERIOD OF 30 DAYS OR FEWER, AND THEIR DEPENDENTS. MEMBERS OF THE ARMED 
FORCES AND THEIR DEPENDENTS MAY BE ABLE TO OBTAIN FINANCIAL ASSISTANCE 
FROM ARMY EMERGENCY RELIEF, NAVY AND MARINE CORPS RELIEF SOCIETY, THE AIR 
FORCE AID SOCIETY, OR COAST GUARD MUTUAL AID. MEMBERS OF THE ARMED FORCES 
AND THEIR DEPENDENTS MAY REQUEST FREE LEGAL ADVICE REGARDING AN 
APPLICATION FOR CREDIT FROM A SERVICE LEGAL ASSISTANCE OFFICE OR FINANCIAL 
COUNSELING FROM A CONSUMER CREDIT COUNSELOR.” 

A CREDITOR OR ASSIGNEE WHO KNOWINGLY VIOLATES 10 U.S.C. 987 AS IMPLEMENTED 
BY THIS PART SHALL BE FINED AS PROVIDED IN TITLE 18, UNITED STATES CODE, OR 
IMPRISONED FOR NOT MORE THAN ONE YEAR, OR BOTH. 

COMPLAINTS MAY BE FILED WITH THE CONSUMER AFFAIRS DEPARTMENT ON FT 
HOOD AT 254-287-2489.” 

(2) appears in contrasting colors;  

(3) the title “Attention All Active Duty Military Personnel and their Dependents” must be 
in bolded print with block letters at least one inch height.  All other letters must be in 
block letters at least one half inch height; and 

(4) is displayed in a conspicuous manner clearly visible to the public. 

 SECTION II.  That all ordinances or resolutions or parts of ordinances or resolutions in 
conflict with the provisions of this ordinance are hereby repealed to the extent of such conflict. 

 SECTION III.  That should any section or part of any section, paragraph or clause of 
this ordinance be declared invalid or unconstitutional for any reason, it shall not invalidate or 
impair the validity, force or effect of any other section or sections or part of a section or 
paragraph of this ordinance. 

SECTION IV.  That the Code of Ordinances of the City of Killeen, Texas, as amended, 
shall remain in full force and effect, save and except as amended by this ordinance. 

SECTION V.  That this ordinance shall be effective ninety calendar days after its 
passage and publication according to law.   
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 PASSED AND APPROVED at a regular meeting of the City Council of the City of 
Killeen, Texas, this 9th day of February, 2016, at which meeting a quorum was present, held in 
accordance with the provisions of V.T.C.A., Government Code, §551.001 et seq. 

 

 APPROVED 

 

 _______________________________ 

 Scott Cosper, MAYOR 

 

ATTEST: APPROVED AS TO FORM: 

 

 

_______________________________ _______________________________ 

Dianna Barker, CITY SECRETARY Kathryn H. Davis, CITY ATTORNEY 
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