
City Council

City of Killeen

Agenda

City Hall

Council Chambers

101 N. College Street

Killeen, Texas 76541

5:00 PMTuesday, September 26, 2023

Call to Order and Roll Call

___  Debbie Nash-King, Mayor       ___  Jessica Gonzalez

___  Ramon Alvarez                       ___  Jose Segarra       

___  Michael Boyd                          ___  Joseph Solomon

___  Nina Cobb                               ___  Riakos Adams

Invocation

Pledge of Allegiance

Approval of Agenda

Presentations

1. PR-23-020 Killeen Star Award

Citizens Petitions

Comments should be limited to four (4) minutes. A majority vote of the City Council is 

required for any time extensions.

2. CP-23-024 Nigel Dunn: Closure of homeless shelter concerns (Friends in Crisis)

Citizen Comments

This section allows members of the public to address the Council regarding any item(s), 

other than a public hearing item, on the agenda for Council’s consideration. Each 

person shall sign up in advance, may speak only one time, and such address shall be 

limited to four (4) minutes. A majority of the City Council is required for any time 

extensions. The Mayor and Councilmembers shall have one (1) minute to respond to 

citizen comments with a statement or explanation without engaging in dialogue.

Discussion Items

3. DS-23-091 Discuss the KTMPO Safe Streets & Roads for All (SS4A) Grant

Consent Agenda

4. MN-23-023 Consider Minutes of Special City Council Meeting of September 5, 

Page 1 City of Killeen Printed on 9/22/2023

1

https://killeen.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=6774
https://killeen.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=7052
https://killeen.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=7045
https://killeen.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=7030


September 26, 2023City Council Agenda

2023.

5. RS-23-144 Consider a memorandum/resolution approving the investment reports 

for the quarter ended June 30, 2023.

Quarterly Investment Report

Presentation

Attachments:

6. RS-23-145 Consider a memorandum/resolution ratifying a Meet and Confer 

Agreement with Killeen Police Employee Association FOP Lodge 32.

Agreement

Presentation

Attachments:

7. RS-23-146 Consider a memorandum/resolution approving a Professional Services 

Agreement with Garver, LLC, for design of the Passenger Terminal 

Mechanical Improvements Project at Killeen-Fort Hood Regional Airport, 

in the amount of $293,200.

Agreement

Certificate of Interested Parties

Presentation

Attachments:

8. RS-23-148 Consider a memorandum/resolution awarding Bid Number 23-44 for the 

Terminal Demolition Project at Skylark Field Airport to R&L Global Inc., 

in an amount of $157,094.

Bid Proposal

Bid Tab

Contract

Certificate of Interested Parties

Presentation

Attachments:

9. RS-23-149 Consider a memorandum/resolution authorizing the agreement with 

Waste Management Inc. for the disposal of the City’s municipal solid 

waste.

Agreement

Contract Verification

Certificate of Interested Parties

Presentation

Attachments:

10. RS-23-150 Consider a memorandum/resolution authorizing the agreement with 

Comal Transportation, LLC for transportation of the City’s municipal 

solid waste.

Quote

Agreement

Contract Verification

Certificate of Interested Parties

Presentation

Attachments:
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11. RS-23-151 Consider a memorandum/resolution authorizing the award of Bid No. 

23-41, Wastewater Improvements for Chaparral Road Project to Arguijo 

Corporation with a contract in the amount of $2,729,604.

Bid

Contract

Notice of Award

Letter of Recommendation

Certificate of Interested Parties

Presentation

Attachments:

12. RS-23-152 Consider a memorandum/resolution to approve an Interlocal Mutual Aid 

Agreement between the cities of Killeen and Nolanville for Fire 

Department services.

Agreement

Presentation

Attachments:

13. RS-23-153 Consider a memorandum/resolution to award RFQ 23-29, Fire 

Department Mental Health Clinician to A & L Solutions in the amount of 

$45,000 annually.

RFQ 23-29 Evaluation Matrix

Contract

Presentation

Attachments:

14. RS-23-154 Consider a memorandum/resolution of support for the selection of 

Railhead Energy Resiliency as the FY 2024 Defense Economic 

Adjustment Assistance Grant (DEAAG) project.

Resolution of Support

Presentation

Attachments:

Resolutions

15. RS-23-147 Consider a memorandum/resolution renaming the Killeen-Fort Hood 

Regional Airport.

PresentationAttachments:

16. RS-23-155 Consider a memorandum/resolution approving a fireworks display 

application from Big Dog Pyro, LLC on behalf of Advent Health Medical 

Center.

Application

Certificate of Insurance

Site Map

Material Safety Data Sheets

Licenses

Pyrotechnic Plan

Attachments:
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Presentation

17. RS-23-156 Consider a memorandum/resolution appointing members to vacant and 

unexpired terms on various boards and commissions.

PresentationAttachments:

18. RS-23-157 Consider a memorandum/resolution authorizing the remainder of funds 

previously approved for Fiscal Year 2023 to defend the Bell County 

lawsuit related to marijuana enforcement be carried forward into FY 

2024.

Agreement

Presentation

Attachments:

Public Hearings

19. PH-23-052 HOLD a public hearing and consider an ordinance amending the FY 

2023 Annual Budget of the City of Killeen to adjust revenue and 

expenditure accounts in multiple funds.

Ordinance

Presentation

Attachments:

20. PH-23-053 HOLD a public hearing and consider an ordinance submitted by Bianca 

Hall, on behalf of Rebecca Tinkshell, who is deceased (Case #Z23-19) 

to rezone Lot 1, Block 2, out of the Morris & Goode Survey, from “B-5” 

(Business District) to “R-1” (Single-Family Residential District). The 

property is locally addressed as 801 E. Avenue G, Killeen, Texas.

Maps

Site Photos

Letter of Request

Minutes

Ordinance

Considerations

Presentation

Attachments:

Adjournment

I certify that the above notice of meeting was posted on the Internet and on the bulletin 

board at Killeen City Hall on or before 5:00 p.m. on September 22, 2023.

_______________________________

Laura J. Calcote, City Secretary                                                      

                                          

The public is hereby informed that notices for City of Killeen meetings will no longer 
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distinguish between matters to be discussed in open or closed session of a meeting.  

This practice is in accordance with rulings by the Texas Attorney General that, under 

the Texas Open Meetings Act, the City Council may convene a closed session to 

discuss any matter listed on the agenda, without prior or further notice, if the matter is 

one that the Open Meetings Act allows to be discussed in a closed session.

This meeting is being conducted in accordance with the Texas Open Meetings Law 

[V.T.C.A., Government Code, § 551.001 et seq.]. This meeting is being conducted in 

accordance with the Americans with Disabilities Act [42 USC 12101 (1991)].  The 

facility is wheelchair accessible and handicap parking is available.  Requests for sign 

interpretive services are available upon requests received at least 48 hours prior to the 

meeting.  To make arrangements for those services, please call 254-501-7717, City 

Secretary's Office, or TDD 1-800-734-2989.

Notice of Meetings

The Mayor and/or City Council have been invited to attend and/or participate in the 

following meetings/conferences/events.  Although a quorum of the members of the City 

Council may or may not be available to attend this meeting, this notice is being posted 

to meet the requirements of the Texas Open Meetings Act and subsequent opinions of 

the Texas Attorney General's Office. No official action will be taken by Council.

• Public Policy Council Luncheon, September 28, 2023, 11:30 a.m., Charis Church 

•  Greater Fort Cavazos Day of Prayer and Fellowship, September 30, 2023, 8:30 a.m., 

Main Post Chapel

• AUSA Central Texas Chapter Community Partner Dinner, 5:30 p.m., October 4, 2023, 

Killeen Civic and Conference Center

• Annual TML Conference, October 4-6, 2023, Kay Bailey Hutchison Convention 

Center, Dallas, TX

• AUSA Annual Meeting, October 9, 2023, Walter E. Washington Convention Center, 

Washington, DC

• Third Annual Fire Prevention Week Open House, October 14, 2023, 4:00 p.m., 

Central Fire Station

Dedicated Service -- Every Day, for Everyone!
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Staff Report

City of Killeen

File Number: PR-23-020

Killeen Star Award
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Staff Report

City of Killeen

File Number: CP-23-024

Nigel Dunn: Closure of homeless shelter concerns (Friends in Crisis) 

Page 1City of Killeen Printed on 9/22/2023

7



Staff Report

City of Killeen

File Number: DS-23-091

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Discuss the KTMPO Safe Streets & Roads for All (SS4A) Grant
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Staff Report

City of Killeen

File Number: MN-23-023

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider Minutes of Special City Council Meeting of September 5, 2023.

City of Killeen

Special City Council Meeting

Killeen City Hall

September 5, 2023 at 5:00 p.m.

Presiding: Mayor Debbie Nash-King

Attending: Mayor Protem Nina Cobb, Councilmembers Ramon Alvarez, Michael Boyd, Jessica 

Gonzalez, Jose Segarra, Joseph Solomon and Riakos Adams

Also attending were City Manager Kent Cagle, City Attorney Holli Clements, City 

Secretary Laura Calcote, and Sergeant-at-Arms Officer Mac Murray

Approval of Agenda

Motion was made by Councilmember Boyd to approve the agenda.  Motion was seconded by 

Councilmember Solomon.  The motion carried unanimously (7-0).

Citizen Comments

Mellisa Brown spoke regarding PH-23-049.

Gary Purser spoke regarding PH-23-049.

Public Hearings

PH-23-049 HOLD a public hearing on the proposed Fiscal Year 2024 Annual Budget.

Staff Comments:  Miranda Drake, Assistant Director of Finance

Ms. Drake presented the proposed Fiscal Year 2024 Annual Budget and provided an 

overview of the City’s funds.  

Mayor Nash-King opened the public hearing.

 

Michael Fornino spoke in opposition to PH-23-049.

Mellisa Brown spoke in opposition to PH-23-049.
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Staff Report Continued (MN-23-023)

Gary Purser spoke in opposition to PH-23-049.

Anca Neagu spoke in opposition to PH-23-049.

With no one else appearing, the public hearing was closed.

Motion was made by Mayor Protem Cobb to set the date of September 12, 2023 to consider 

adoption of the FY 2024 proposed budget at which meeting will start at 5:00 p.m. and will be held 

at 101 N. College Street, Killeen, Texas.  Motion was seconded by Councilmember Solomon.  The 

motion carried unanimously (7-0).

Adjournment

With no further business, upon motion being made by Councilmember Alvarez, seconded by 

Councilmember Adams, and unanimously approved, the meeting was adjourned at 5:43 p.m.
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Staff Report

City of Killeen

File Number: RS-23-144

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution approving the investment reports for the quarter ended June 

30, 2023.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Judith Tangalin, Executive Director of Finance

SUBJECT: Quarterly Investment Report

BACKGROUND AND FINDINGS:

The attached investment reports summarize all investment activity for the quarter ended June 30, 

2023. The highlights of the report are as follows:

Quarter ended June 30, 2023:

Jan. - March 2023 Apr. - June 2023 Change

Interest Income $2,033,928 $2,220,192 9.16%

Investment Balance $245,694,328 $235,515,996 -4.14%

Average Yield3.47% 3.80% 9.51%

THE ALTERNATIVES CONSIDERED:

N/A

Which alternative is recommended? Why?

N/A

CONFORMITY TO CITY POLICY:

The City of Killeen’s investment policy requires that a quarterly report of investment activity be 

submitted to the City Council within a reasonable time after the end of each quarter.  The quarterly 

report includes a detailed description of the investment position of the City, summarizes the 

investment activity in each pooled fund group, states the total rate of return on the investment 

portfolio, and contains information regarding the market value and book value of each separately 

invested asset.
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Staff Report Continued (RS-23-144)

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

N/A

Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:

City Council approve the attached investment reports for the quarter that ended June 30, 2023.

DEPARTMENTAL CLEARANCES:

Legal

ATTACHED SUPPORTING DOCUMENTS:

Presentation

Page 2City of Killeen Printed on 9/22/2023

12



PUBLIC FUNDS ADVISORY

City of Killeen
Quarterly Investment Report

PRESENTED BY: 

SCOTT GRUBER, CMT - DIRECTOR, ADVISORY SERVICES

JUNE 30, 2023
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The undersigned have acknowledged that they have reviewed this quarterly investment report for the period ending June 30, 2023. The City officials 
designated as investment officers by the City’s Investment Policy attest that all investments are in compliance with the Texas Public Funds 
Investment Act and the City’s Investment Policy.

Compliance Certification

__________________________________
Executive Director of Finance

__________________________________
Assistant Director of Executive Finance

2
2

__________________________________
Controller
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Executive Summary

• The second quarter of 2023 saw interest rates move higher as solid economic data led markets to believe the 

Federal Reserve would not cut rates until 2024. The Federal Reserve met twice during the quarter, where they 

hiked rates by 0.25% in May but chose to not change rates in June. However, verbal guidance from Chairman 

Jerome Powell indicated that the June decision was not a pause and that more monetary tightening was needed to 

get inflation under control.

• During the second quarter, we continued moving the portfolio closer to our core targets. We continued to target a 

mix of new issue high-coupon non-callable agencies as well as treasury bonds. We also worked with our dealer 

network to create new agency bonds specifically for your portfolio that picked up yield over comparable securities 

and helped us match known debt payments in the future. 

• In the coming quarter, the City should expect the same areas of focus: continued cash flow analysis to identify the 

amount to be invested in the City’s core portfolio, evaluating opportunities to rebalance positions in the 0–1 year 

maturity range with security swaps to take advantage of the higher-yielding bonds, and extending the portfolio to 

our targets while matching known future debt payments.
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ECONOMIC UPDATE
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Federal Reserve Dot Plot Comparison

5 FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.

2023                                                            2024                                                         2025                                                          Long Run 

SOURCE: FEDERAL RESERVE

• Each dot 
represents 
projected year 
end rate by 
each member 
of the FOMC

• Long run 
represents 
projected rate 
to meet 
Federal 
Reserve 
mandates

• Median Dot 
Indicates 
FOMC to Cut 
Interest Rates 
by 100bps in 
2024.
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Federal Reserve, Markets, and Economists Expecting Lower Federal Funds Rate in 2024

6

SOURCE:  BLOOMBERG SURVEY OF ECONOMISTS, FEDERAL RESERVE, DATA AS OF 6/28/2023

FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.

• Federal Reserve: 
Median Dots 
project 2 
additional hikes.

• Market implied 
probabilities 
price in 1 
additional hike. 

• FOMC, Market 
pricing, and 
Economist 
expectations for 
rate cuts in 2024 
and beyond.
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The ISM Services Report Indicates Growth in Nearly Every Segment of 
the Sector is Slowing.

7 FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.

• Service sector has 
proven more 
resilient, but pace 
of growth is easing 
as ISM index 
hovers around 50.

• Employment 
component of 
survey has been 
bouncing between 
contractionary and 
non-contractionary 
levels.

• Continued success 
with inflation battle 
as the price 
component 
continues to fall 
significantly from 
peak in 2022.
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8 FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.

US Labor Market Continuing to Show Signs of Cooling

SOURCE:  BLOOMBERG AS OF 06/30/2023
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Market Interest Rates Stop Rising and Fall Before Federal Rate Cuts Begin 

9 SOURCE:  BLOOMBERG AS OF 06/30/2023
FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.
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1994: 5Y and 2Y Fell 
by 1.95% and 1.97%; 
6 months before first 

Fed cut

1998: 5Y and 2Y 
Fell by 1.42% and 
1.31% 5 months 
before first Fed cut.

2000: 5Y and 2Y Fell 
by 1.87% and 1.82% 7.5 
months before first 
Fed cut 

2007: 5Y and 2Y Fell 
by 0.63% and 0.87% 11 
months before first 
Fed cut 

2019: 5Y and 2Y Fell 
by 1.21% and 1.05% 9 
months before first 
Fed cut 
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Quarterly Portfolio Summary – All Funds

This quarterly report is prepared in compliance with the Investment Policy and Strategy of the City of Killeen and the Public Funds 
Investment Act (Chapter 2256, Texas Government Code).

Portfolio as of March 31, 2023 Portfolio as of June 30, 2023

Beginning Book Value $246,378,007 Ending Book Value $236,365,821 

Beginning Market Value $245,759,600 Ending Market Value $235,080,980 

Unrealized Gain/(Loss) ($618,407) Unrealized Gain/(Loss)  ($1,284,841) 

Change in Unrealized Gain/(Loss) ($666,433)

Weighted Average Maturity 200 days Weighted Average Maturity 386 days

Weighted Average Yield 3.46% Weighted Average Yield 3.79%

11

Portfolio Market Value by Fund 3/31/2023 6/30/2023 Change

Pooled Investments $245,075,920.60 $234,231,155.12 ($10,844,765.48)

Internal Services Fund $77,911.09 $107,286.71 $29,375.62

Employee Benefits Trust Fund $128,118.11 $157,439.18 $29,321.07

Enterprise Funds $4,040.07 $4,040.07 $0.00 

General Fund $94,101.53 $201,550.87 $107,449.34 

Special Revenue Fund $379,508.31 $379,508.31 $0.00 

Total $245,759,599.71 $235,080,980.26 ($10,678,619.45)
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Your Portfolio
Cash/LGIPs                                                         $61,615,560
Securities Book Value                                     $173,900,435
Total Portfolio Book Value                              $235,515,996

Your Securities
Weighted Average Maturity                                   1.06 years
Weighted Average Yield                                                3.80%

Interest Earnings:
Quarterly Interest Earned                                     $2,220,192
Year-to-date Interest Earned                               $5,467,143

Your Maturity Distribution   

Your Asset Allocation

15%

15%

7%
4%

36%

23%

Certificates of Deposit

Cash & Equivalents

Money market

Local Government Investment Pools

US Government Agencies

US Treasuries

$61,615,560 

$95,290,460 

$27,295,879 

$16,832,373 $16,201,873 $18,279,852 

26% 40% 12% 7% 7% 8%
 -

 20,000,000

 40,000,000

 60,000,000

 80,000,000

 100,000,000

 120,000,000

Overnight 0-1 year 1-2 years 2-3 years 3-4 years 4-5 years

Portfolio Summary – Investment Pool
As of 6/30/2023

YIELD AND INTEREST INCOME INFORMATION IS ANNUALIZED. ALL YIELD INFORMATION IS SHOWN GROSS OF ANY ADVISORY AND CUSTODY FEES AND IS BASED ON YIELD TO MATURITY AT COST. 
PAST PERFORMANCE IS NOT A GUARANTEE OF FUTURE RESULTS.
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Asset Composition

13

Jun-23Mar-23Dec-22Sep-22Jun-22Mar-22Dec-21Sep-21Jun-21Mar-21Dec-20Sep-20

Cash 15.07%12.88%7.38%14.28%5.19%16.59%3.11%2.51%4.66%3.20%1.58%5.76%

Money Market 7.40%7.01%7.25%8.71%8.52%10.18%12.83%15.13%16.75%12.32%11.23%14.14%

LGIPs 3.69%13.14%10.73%0.87%0.61%21.93%14.02%0.59%0.79%5.23%2.31%0.24%

Certificates of Deposit 15.30%17.00%21.89%26.53%41.26%51.29%70.03%81.76%77.80%79.26%84.88%79.86%

U.S. Government Agencies 35.83%28.39%28.15%17.04%15.31%0.00%0.00%0.00%0.00%0.00%0.00%0.00%

U.S. Treasury Securities 22.70%21.59%24.59%32.57%29.11%0.00%0.00%0.00%0.00%0.00%0.00%0.00%
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14

Disclosures

Meeder Public Funds, Inc. is a registered investment adviser with the Securities and Exchange Commission (SEC) 
under the Investment Advisers Act of 1940.  Registration with the SEC does not imply a certain level of skill or 
training.  The opinions expressed in this presentation are those of Meeder Public Funds, Inc. The material 
presented has been derived from sources considered to be reliable, but the accuracy and completeness cannot be 
guaranteed.

Past performance does not guarantee future results. Opinions and forecasts are all subject to change at any time, 
based on market and other conditions, and should not be construed as a recommendation of any specific security. 
Investing in securities involves inherent risks, including the risk that you can lose the value of your investment. Any 
forecast, projection, or prediction of the market, the economy, economic trends, and fixed-income markets are 
based upon current opinion as of the date of issue and are also subject to change. Opinions and data presented 
are not necessarily indicative of future events or expected performance. Meeder Public Funds, Inc. cannot and 
does not claim to be able to accurately predict the future investment performance of any individual security or of 
any asset class. There is no assurance that the investment process will consistently lead to successful results. The 
investment return and principal value of an investment will fluctuate, thus an investor’s shares, or units, when 
redeemed, may be worth more or less than their original cost.

Meeder Public Funds
901 Mopac Expressway South
Building 1, Suite 300
Austin, TX 78746

866.633.3371
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MeederPublicFunds.com

Disclosures

27



PUBLIC FUNDS ADVISORY

City of Killeen
Quarterly Investment Report

PRESENTED BY:

SCOTT GRUBER, CMT - DIRECTOR, ADVISORY SERVICES
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28



Federal Reserve, Markets, and Economists Expecting Lower Federal Funds Rate in 2024

6

SOURCE: BLOOMBERG SURVEY OF ECONOMISTS, FEDERAL RESERVE, DATA AS OF 6/28/2023

FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.

• Federal Reserve:  
Median Dots  
project 2  
additional hikes.

• Market implied  
probabilities  
price in 1  
additionalhike.

• FOMC, Market  
pricing, and  
Economist  
expectations for  
rate cuts in 2024  
and beyond.

3.50%

4.00%

4.50%

5.00%

5.50%

Median Dots Median Forecast By Economist Surveyed Fed Funds Futures

29



Market Interest Rates Stop Rising and Fall Before Federal Rate Cuts Begin

9 SOURCE: BLOOMBERG AS OF 06/30/2023
FOR INFORMATIONAL PURPOSES ONLY. SEE IMPORTANT DISCLOSURES AT TH E END OF THE PRESENTATION.
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1998: 5Y and2Y
Fell by 1.42% and  
1.31% 5 months  
before first Fedcut.

2000: 5Y and 2Y Fell  
by 1.87% and 1.82% 7.5
months beforefirst  
Fed cut

2007: 5Y and 2Y Fell 
by 0.63% and 0.87% 11
months before first
Fed cut

2019: 5Y and 2Y Fell
by 1.21% and 1.05% 9 
months before first
Fed cut
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Quarterly Portfolio Summary – All Funds

This quarterly report is prepared in compliance with the Investment Policy and Strategy of the City of Killeen and the Public Funds  
Investment Act (Chapter 2256, Texas Government Code).

Portfolio as of March 31, 2023 Portfolio as of June 30, 2023

Beginning Book Value $246,378,007 Ending Book Value $236,365,821
Beginning Market Value $245,759,600 Ending Market Value $235,080,980

Unrealized Gain/(Loss) ($618,407) Unrealized Gain/(Loss) ($1,284,841)
Change in Unrealized Gain/(Loss) ($666,433)

Weighted Average Maturity 200 days Weighted Average Maturity 386 days

Weighted Average Yield 3.46% Weighted Average Yield 3.79%

11

Portfolio MarketValue by Fund 3/31/2023 6/30/2023 Change
Pooled Investments $245,075,920.60 $234,231,155.12 ($10,844,765.48)
Internal Services Fund $77,911.09 $107,286.71 $29,375.62
Employee Benefits Trust Fund $128,118.11 $157,439.18 $29,321.07
Enterprise Funds $4,040.07 $4,040.07 $0.00
General Fund $94,101.53 $201,550.87 $107,449.34
Special Revenue Fund $379,508.31 $379,508.31 $0.00

Total $245,759,599.71 $235,080,980.26 ($10,678,619.45)
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As of 6/30/2023
Your Portfolio
Cash/LGIPs $61,615,560
Securities Book Value $173,900,435
Total Portfolio Book Value

Your Securities

$235,515,996

Weighted Average Maturity  
Weighted Average Yield

1.06 years
3.80%

Interest Earnings:  
Quarterly Interest Earned  
Year-to-date Interest Earned

$2,220,192
$5,467,143

Your MaturityDistribution

Your AssetAllocation

15%

15%

7%
4%36%

23%

Certificates of Deposit

Cash &Equivalents

Money market

Local Government Investment Pools

US GovernmentAgencies

US Treasuries

$16,832,373 $16,201,873 $18,279,852

$61,615,560

26%

$95,290,460

40%
$27,295,879

12% 7% 7% 8%
-

120,000,000

100,000,000

80,000,000

60,000,000

40,000,000

20,000,000

4-5 years

Portfolio Summary – Investment Pool

Overnight 0-1 year 1-2 years 2-3 years 3-4 years

YIELD AND INTEREST INCOME INFORMATION IS ANNUALIZED. ALL YIELD INFORMATION IS SHOWN GROSS OF ANY ADVISORY AND CUSTODY FEES AND IS BASED ON YIELD TO MATURITY AT COST.  
PAST PERFORMANCE IS NOT A GUARANTEE OF FUTURE RESULTS .
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Staff Report

City of Killeen

File Number: RS-23-145

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution ratifying a Meet and Confer Agreement with Killeen Police 

Employee Association FOP Lodge 32.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Holli Clements, City Attorney

SUBJECT: Meet and Confer Agreement with Killeen Police Employee Association FOP 

Lodge 32

BACKGROUND AND FINDINGS:

On May 24, 2022, City Council ratified a Meet and Confer Agreement with the Killeen Police 

Employee Association (KPEA) FOP Lodge 32.  The main issue addressed in the Meet and Confer 

Agreement was the promotional process.  Civil service provides that promotional positions other 

than the position immediately below the Chief are filled strictly by written exam, but the parties 

agreed that a process involving an assessment center would be a more productive promotional 

system and is included in the current agreement.  

City staff began meeting with representatives of the KPEA-FOP in March 2023.  The proposed 

changes include updating the term of the agreement, providing that the promotional eligibility list 

expires one year from the date on which the list is posted rather than the current one year from the 

date of the test, requiring that a candidate must complete both the written test and assessment 

center to be included on the promotional eligibility list for Sergeant and Lieutenant positions, 

removing addition of seniority points for the Captain position, allowing a candidate access to their 

own recorded video responses any time before the eligibility list expires, and allowing a Proctor 

designed by the Lodge to be present in the Assessment Center.  

The current agreement will be in effect until September 30, 2023, unless extended for another six 

months or a new agreement is reached. 

In order for a Meet and Confer agreement to be enforceable and binding, Texas Local Government 

Code 142 requires that the City Council and the police association ratify the agreement.  KPEA-FOP 

32 conducted an election and approved the agreement by a vote of 172 to 41.

THE ALTERNATIVES CONSIDERED:

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-145)

The City Council may decline to ratify the Meet and Confer Agreement, or it may ratify the Meet and 

Confer Agreement.

Which alternative is recommended? Why?

Staff recommend that the City Council ratify the Meet and Confer Agreement.

CONFORMITY TO CITY POLICY:

This item conforms to state law and city policy.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

N/A

Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:

Staff recommends that the City Council ratify the Meet and Confer Agreement with the Killeen Police 

Employee Association FOP Lodge 32.

DEPARTMENTAL CLEARANCES:

Legal

ATTACHED SUPPORTING DOCUMENTS:

Meet and Confer Agreement

Page 2City of Killeen Printed on 9/22/2023
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Meet and Confer  
Agreement 

 
Between the  

 
Killeen Police Employee Association FOP Lodge 32 

 
and the  

 
City of Killeen, Texas 

 
Effective ______ ____, 2023 
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DEFINITIONS 
 
 

AGREEMENT shall mean this Meet and Confer Agreement, negotiated between the City of 
Killeen and Killeen Police Employee Association FOP Lodge 32. 
 
CITY shall mean the City of Killeen. 
 
CIVIL SERVICE DIRECTOR shall mean the Director of the Killeen Civil Service Commission.  
 
CLASSIFIED OFFICER or POLICE OFFICER shall mean a peace officer as defined by  
Article 2.12, Texas Code of Criminal Procedure and for purposes of this agreement means full-
time personnel holding the rank of Police Officer, Sergeant, Lieutenant or Captain.   
 
LODGE shall mean the Killeen Police Employee Association FOP Lodge 32. 
 
PARTIES shall mean the City of Killeen and the Killeen Police Employee Association FOP 
Lodge 32.  
 
QUALIFIED VOTERS shall mean an employee of the City who is a peace officer commissioned 
by the Killeen Police Department. This term excludes the Chief of Police and those appointed by 
the Chief of Police to the position immediately below the Chief of Police pursuant to section 
143.014.  
 
TEXAS LOCAL GOVERNMENT CODE or TLGC shall mean the Texas Local Government 
Code.  
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ARTICLE 1 
 

PURPOSE OF AGREEMENT  
 
 

It is the intent and purpose of this Meet and Confer Agreement (the “Agreement”), entered into by 
and between the CITY OF KILLEEN (hereinafter referred to as the “CITY”) and the KILLEEN 
POLICE EMPLOYEE ASSOCIATION FOP LODGE #32 (hereinafter referred to as the 
“LODGE”, to achieve and maintain harmonious relations between the parties related to working 
conditions and other conditions of employment in accordance with Subchapter B of Chapter 142 
Texas Local Government Code.  
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ARTICLE 2 
 

TERM OF AGREEMENT AND OBLIGATIONS FOR 
SUBSEQUENT AGREEMENTS 

 
SECTION 1:  This Agreement shall be effective upon ratification in accordance with Local 
Government Code §142.064(a).  This Agreement Shall remain in full force and effect for one year 
from the effective date, or until a new agreement is reached by the parties, whichever occurs first. 
Should a new agreement not be reached within one year of the effective date, the parties may agree 
in writing to extend this agreement for an additional six months.  
 
SECTION 2: Both parties agree that should either party request a change or amendment to this 
agreement  at any time other than as provided in Article 2, section 3, the requesting party shall 
provide notice to the other party in writing. This notification shall clearly describe the desired 
change(s) and/or additions requested. The parties further agree to work together each year to reach 
a new agreement.   
 
SECTION 3: In the calendar year in which this agreement expires, the City agrees to provide 
the Lodge with no less than three (3) dates on which the City is prepared to meet during the 
month of June.  This notice shall include dates that are least forty-five (45) days from the date of 
the notice unless the Lodge agrees to a shorter time in writing. The Lodge agrees to select a 
primary and secondary date from the list provided by the City and to provide notice to the City 
on the selected dates within fourteen (14) days.   
 
The parties agree to the following terms during the negotiations of future agreements: 
 

1. During the initial meeting, the Parties agree to: 
a.  identify housekeeping issues and establish mutually agreed upon resolutions to 

those issues;  
b. provide the other party with any known items on which the party wishes to confer 

during the agreement seeking process;  
c. establish future meeting dates, times and locations; 
d. establish a mutually agreed upon date on which no new items will be considered 

during the confer process; and 
e. communicate any other items or issues either party feels are necessary.  

2. Working from shared information, particularly within the economic realm, is the most 
efficient means of reaching an agreement. The parties agree to share data, including 
financials, studies, reports and research. Neither party shall be required to share 
information that is protected from disclosure by any privilege or by state or federal 
statute.  

3. The parties agree to be prepared for each meeting and work together to achieve effective 
use of time spent in the meetings.  

4. Caucuses will be kept to a minimum. 
5. Side-bar conversations between members of one negotiation team and one or more 

persons of the other negotiating team shall not occur without at least one other member of 
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the negotiators party being present. The parties agree this concept will be adhered to 
during formal meetings of the parties as well as the time between formal meetings. This 
subsection does not apply to situations in which a mutually agreed upon concept has been 
previously established in a formal meeting and the lead negotiators are working toward 
language sufficient to achieve the desired outcome.  

6. The City agrees to allow the lodge the use the City email system for the following 
purposes: 

a. To provide an electronic copy of the agreement document to be ratified; 
b. To provide notice of when, where and how an employee affected by the 

agreement may vote to either approve or reject the agreement; and  
c. In such cases where the Lodge determines online voting is to be used, provide the 

link to the online system in which a vote may be cast.  
7. The Lodge agrees to provide notice to the City on the timeframe in which the lodge plans 

to open the voting process for the agreement. The City agrees to provide the Lodge with 
the total number of qualified voters,  along with their City-issued email address, who are 
employed by the City on the normal workday immediately before the date in which the 
voting will commence.  

8. The Lodge agrees to provide the City with a written notice declaring the total number of 
qualified voters, the total number of votes cast for, the total number of votes cast against, 
and the date and time in which the Lodge officially ratified the agreement. This notice 
shall be delivered as soon as possible; however, it shall be provided within two (2) 
working days of the date in which the vote closes.  
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ARTICLE 3 
 

AUTHORITY AND RECOGNITION 
 
SECTION 1:  The City and the Lodge have voluntarily met and reached agreement on the 
conditions set out in this Agreement pursuant to the provisions of the Texas Local Government 
Code Chapter 142 et. seq., Subchapter B. 
   
SECTION 2:  The CITY recognizes the Lodge as the sole and exclusive bargaining agent for all 
Killeen Police Officers as that term is defined in Chapter 142, Local Government Code, with the 
exception of the Chief of Police and the Assistant Chiefs of Police.  The term Police Officer 
includes only permanent paid employees of the Killeen Police Department who have been hired 
in substantial compliance with provisions of the Local Government Code, Chapter 143, but does 
not include the Chief of Police, the Assistant Chiefs of Police, jailers, communications specialists, 
other civilians or any other City of Killeen employees.  
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ARTICLE 4 
 

PREVAILING RIGHTS 
 
 

No employee shall be unfavorably affected by the signing of this agreement as to wages, hours, or 
other conditions of employment that he or she now enjoys, except as otherwise covered in this 
Agreement.  
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ARTICLE 5 
 

PREEMPTION 
 
The parties agree that all applicable state laws, including without limitation Chapters 141, 142 and 
143, Local Government Code, and Chapters 614 and 617, Government Code, the Rules and 
Regulations of the Civil Service Commission of the City of Killeen, and  City ordinances, shall 
still be in full force and effect unless they conflict with provisions of this Agreement, in which 
case the terms of this Agreement shall prevail.  This preemption provision is authorized by Section 
142.067 of the Texas Local Government Code, and the Parties have agreed expressly that each and 
every provision involving or creating such a conflict shall have the effect of superseding the 
statutory standard or result which would otherwise obtain, in the absence of this Agreement.  This 
provision is of the essence to the bargain and Agreement which has been reached.  
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ARTICLE 6 
 

Alternate Promotional System 
 

SECTION 1:General provisions:  The parties agree to an alternate promotional system for the 
Killeen Police Department. The parties further agree that any promotional eligibility list which is 
not expired or exhausted will remain in effect until it is either exhausted or it expires after one 
year from the date on which the promotional eligibility list is posted. Nothing in this agreement 
shall be construed as a waiver of the provisions in Chapter 143 unless expressly stated within this 
agreement.  
 
SECTION 2: Promotion to Sergeant: Each promotional examination for the position of 
Sergeant is open to each Police Officer who has been a full-time, licensed police officer in the 
Killeen Police Department, excluding any probationary period, for at least two (2) years 
immediately before the examination date. In order to be included on the promotional eligibility 
list, a candidate must complete both the written test and assessment center.  The development of 
the promotion eligibility list shall consist of the following: 
 

1. Written examination. The written test shall consist of up to one hundred (100) multiple 
choice questions.  The candidate must pass the written test with a score of seventy (70) 
points.  The written test score shall count towards forty (40) percent of the total score. 
The written test score shall not be made known to the assessors in the assessment center.  

2. Assessment Center. The assessment Center shall be conducted in accordance with 
Appendix A, which is attached to and made a part of this agreement.  The Assessment 
counts for sixty (60) percent of the total score.   

3. Seniority Points: After the written examination, the candidate will receive any seniority 
points earned. Seniority Points shall be awarded in accordance with Appendix B, which 
is attached to and made a part of this agreement.  
 

SECTION 3: Promotion to Lieutenant: Each promotional examination for the position of 
Lieutenant is open to each Sergeant who has served as a Sergeant in the Killeen Police 
Department for at least two (2) years immediately before the date of the promotional 
examination. In order to be included on the promotional eligibility list, a candidate must 
complete both the written test and assessment center. The development of the promotion 
eligibility list shall consist of the following: 
 

1. Written examination. The written exam shall consist of up to one hundred (100) multiple 
choice questions.  The candidate must pass the written exam with a score of seventy (70) 
points.  The written exam score shall count towards thirty (30) percent of the total score. 
The written test score shall not be made known to the assessors in the assessment center.  

2. Assessment Center. The assessment Center shall be conducted in accordance with 
Appendix A, which is attached to and made a part of this agreement.  The Assessment 
counts for seventy (70) percent of the total score.   
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3. Seniority Points. After the written examination, the candidate will receive any seniority 
points earned. Seniority Points shall be awarded in accordance with Appendix B, which 
is attached to and made a part of this agreement.  

SECTION 4: Promotion to Captain (Commander): Each promotional examination for the 
position of Captain is open to each Lieutenant who has served as a Lieutenant in the Killeen 
Police Department for at least two (2) years prior to the date of the promotional examination. 
The development of the promotion eligibility list shall consist of the following: 
 

1. Assessment Center. The assessment center shall be conducted in accordance with 
Appendix A, which is attached to and made a part of this agreement.   

2. The Chief of Police will determine the contents of the assessment center; however, at a 
minimum, the assessment center shall include the portions found in Appendix A, Section 
5b, 5c and 5f.  

Section 5: Tie-Breaking procedures: In an event there is a tie with two or more candidates for 
the same ranking on a promotional list, the following shall prevail in determining whose name 
shall appear on any promotional list first: 
 

1. Highest Raw Test Score – If a tie exists, the candidates shall be ranked in the order 
according to which candidate had the highest examination raw score prior to the addition 
of seniority/time in grade points and after the Commission’s determination of appeals, if 
any.  

2. Time in Rank – If a tie still exists, the candidates shall be ranked in the order according to 
which candidate has the most recent continuous seniority in the position immediately 
below the position for which the examination was given.  

3. Seniority in the Department - If a tie still exists, the candidates shall be ranked in the 
order according to which candidate has the most seniority with the Department in a 
classified position, whether interrupted or uninterrupted.  

4. Total Years of Experience as a Texas Certified Police Officer- If a tie still exists, the 
candidates shall be ranked in the order according to which candidate has the most years 
of experience as an active, full-time, paid peace officer for a position in a Texas Police 
Department.  

5. Total Years Experience as a Certified Police Officer – If a tie still exists, the candidates 
shall be ranked in the order according to which candidate has the most years of 
experience as an active, full-time, paid peace officer for a position in a federal or out-of-
state law enforcement agency. 

6. Total City Service – If a tie still exists, the candidates shall be ranked in order according 
to which candidate has the most total service time with the City, including time in a non-
classified position.  

7. Earliest Date of Initial Application – If a tie still exists, the candidates shall be ranked in 
order according to the earliest stamped date and time of initial application for the 
promotion.  

8. By Lot – If a tie still exists, the candidates shall be ranked by lot as determined by the 
Civil Service Director.  
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Section 6: Promotion to Assistant Chief: The positions of Assistant Chief shall be filled in 
accordance with current law and Civil Service Rules. This agreement shall make no changes to 
the manner in which this position is filled.  
 
Section 7: Procedures for Making Appointments: The provisions contained in Chapter 
143.036, LGC, shall remain in full force and effect unless any such provision conflicts with this 
agreement. In any such case, this agreement shall prevail.  
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ARTICLE 7 

 
MISCELLANEOUS PROVISIONS 

 
SECTION 1:  Savings Clause. 
 
If any provision of this Agreement is rendered invalid by a court of competent jurisdiction, such 
invalidity shall not affect any other provision of this Agreement, which shall continue to be in full 
force and effect for the duration of the Agreement, and the parties shall meet as soon as possible 
to agree on a substitute provision.  However, if the parties are unable to agree within thirty (30) 
days following commencement of this initial meeting, then the matter shall be postponed until 
subsequent Meet and Confer negotiations are resumed.  To this end, the provisions of this 
Agreement are severable.  This agreement may be amended by written mutual agreement.  
 
 
Effective this _____ day of ________, 2023. 
 
 

 
KILLEEN POLICE EMPLOYEE ASSN FOP LODGE 32: 

 
     BY: ___________________________________  
             CHRISTOPHER STICKLES, ITS PRESIDENT 
      

 
     CITY OF KILLEEN, TEXAS 

 
BY: ____________________________________ 

                 DEBBIE NASH-KING, ITS MAYOR 
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APPENDIX A 
Assessment Center  

1. The Human Resources Department, in coordination with the Department, will hire a 
consultant to develop an assessment center process in advance of the need to create an 
eligibility list for a promotional rank using an assessment center process. If an assessment 
center has not been developed or an existing assessment center needs to be revised to 
include new or different scenarios or situations and exercises, then following the posting 
of a vacancy announcement for the written examination, the assessment center 
development or revision process should be initiated.  
 
Due to the complexities and time involved in choosing a qualified vendor to participate in 
the development of an assessment center based on the essential job functions of the rank 
or the revision of an existing assessment center, a significant amount of time may pass 
between creating an eligibility list based on a written exam and conducting the 
assessment center.  
 
The portions of the assessment center that require verbal communication from the 
Officer, such as Structured Interviews, Role-Playing, Oral Presentation, etc., will be 
video recorded. An individual candidate may review, but may not copy, their recorded 
video responses after executing a confidentiality non-disclosure form any time after the 
individual’s assessment until the promotional eligibility list is exhausted or expires. The 
Lodge shall be entitled which shall include the materials associated with rater training 
and performance, and any candidate orientation materials. After such meeting, if the 
Lodge raises a concern about failure to comply with the provisions of this Agreement, 
they may request access to the video recorded assessments, which shall be considered by 
the Chief. If denied by the Chief, an arbitrator appointed in connection with a contract 
grievance shall be authorized to require production of the relevant materials. This 
paragraph shall not prevent access by the Lodge to any materials that are public records 
under state law.  
 

2. The Parties agree to allow a Proctor designated by the Lodge to be present in the 
Assessment Center for promotions to maintain transparency in the process and ensure no 
significant discrepancies or changes exist in the interviews of each candidate.  
The following guidelines shall apply:  
a. The designated Proctor shall be of equivalent rank or above to the rank being 

assessed and shall not be related within the second degree of affinity or third 
degree of consanguinity to any candidate for promotion. 

b. The Proctor will not interject or interfere in the assessment. 
c. The Proctor will report any observations that may conflict with the interviews of 

candidates to the Human Resources representative in the assessment immediately 
following the observation during the next corresponding break, and before the 
next candidate is interviewed.  
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d. The Proctor will not be permitted to use any form of a recording device, 
computer, or digital aid to document the observations.  

e. If note-taking is utilized, all notes or documents created during the assessment 
will be turned over to the Human Resources representative upon the conclusion 
of the day for disposal.  

f. The Proctor will not be someone who is currently on a promotion list. 
g. The Proctor will be the same for the entire Assessment Center if it lasts multiple 

days. 
 

3. The assessment center will be developed based on the professional guidelines for 
assessment centers advocated by the American Psychological Association. The 
Department will follow City purchasing requirements to select one or more consultants to 
design and develop an assessment center for the ranks of Sergeant, Lieutenant, and 
Captain/Commander. The consultant shall make all final decisions concerning the design 
and implementation of the assessment center. Revision of an existing assessment center 
to avoid “familiarization” of assessment center content may be done by the same or 
different consultant. If necessary, an assessment center will be revised by a consultant if 
the revision involves removing unnecessary exercises or adjusting rating scales.  
 

4.  The Consulting Company shall also select the assessors who shall meet each of the 
following criteria:  
a.  Equivalent rank to the promotion, or above.  
b.  Shall not reside within 100 miles of the city of Killeen. 
c. Shall be at an agency that serves a city of 75,000 population or more.  
d.  Shall not be related to any candidate for promotion.  
e.  Shall not personally know any candidate for promotion.  
f.  Shall have at least two (2) years of experience in the rank being assessed or an 

equivalent rank. 
g.  Shall not be a current or former employee of the City, Department, or any other 

entity legally related to or controlled by the City of Killeen.  
 
5.  The consultant will utilize, as appropriate, the following types of exercises typically 

found in assessment centers:  
a. In-Basket  
b.  Problem Solving/Analysis  
c.  Written and Oral Resumes/Structured Interviews  
d.  Role-Playing  
e.  Memo/Report Writing  
f.  Oral Presentation/Plan Preparation  
g.  Staff Meeting  
h.  Special Event/Operations.  

 

49



The consultant may utilize other types of assessment exercises or methods for use with 
assessing the rank of Captain/Commander if there is documented research on the validity of 
the exercise or method.  
 
6.  The consultant will have responsibility or oversight of the following administrative 

functions:  
a.  Collect data on the essential job duties of the tested rank for test and exercise 

development.  
b.  Conduct transportability study for use of standard assessment exercise or methods 

for use with the tested rank.  
c.  Provide any documentation or research supporting the validity of the exercises or 

methods used.  
d.  Provide an Administrator’s manual if the assessment center is administered by the 

Human Resources Department. This should not be construed as granting authority 
for Human Resources to write, control or grade the test.  

e.  Provide guidance on the selection of assessors.  
f.  Conduct or provide a training manual for training assessors to objectively 

evaluate candidate performance or behavior and rate candidates on the appropriate 
rating scales.  

g. Provide rating scales and criteria for evaluating candidates on the appropriate 
assessment dimensions and a methodology to combine assessment center scores 
to place candidates on a rating scale with 100 points.  

h.  Conduct or provide materials and information for an orientation to the assessment 
center process for candidates.  

i.  Provide guidance or conduct any other administrative function deemed necessary 
to insure the fairness or efficiency of the assessment process.  

 
7.  The number of Officers on the written examination eligibility list who will move to the 

second step of the promotion process (assessment center) will be based on only those 
Officers who pass the written examination with a certified score of seventy percent (70) 
or higher, without the addition of seniority points or time in grade points.  

 
8.  The assessment center will have a total point value of 100 points. Scoring in assessment 
centers relies on human observation and judgment. Assessors will receive training on the 
assessment center process. Assessors will also be provided with rating standards for use in 
the scoring process. While matters relating to the written examination can be appealed under 
TLGC 143.034, due to the subjective nature of assessment center scores, assessment center 
contents and results are not appealable to the Civil Service Commission, a hearing examiner, 
or District Court.  
9.  During the term of this Agreement either party may in writing request to meet and confer 

about amending the assessment process, and any other promotional issues. If the parties 
reach an agreement on amending this Appendix, the agreement is effective only if the 
members of the bargaining unit ratify and the City Council approves the agreement.  

 
 

END OF APPENDIX “A” 
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APPENDIX “B” 

 
SENIORITY POINT SYSTEM 

 
 

Section 1: Promotion to Sergeant. An officer who passes the written examination shall have 
one (1) seniority point for each year of service (following the probationary period) as an officer 
with the Killeen Police Department. The maximum number of seniority points shall not exceed 
ten (10) points.  
 
Section 2: Promotion to Lieutenant. A Sergeant who passes the written examination shall be 
entitled to one (1) seniority point for each year of service as a Sergeant within the Killeen Police 
Department. The maximum number of seniority points added shall not exceed ten (10) points.  
 
 

END OF APPENDIX “B” 
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Background

 On May 24, 2022, the City Council ratified a Meet 
and Confer Agreement with the Killeen Police 
Employee Association FOP Lodge 32.

 The main issue addressed in the agreement was the 
promotional process.
 Civil Services provides that promotional positions other 

than the position immediately below the Chief are filled 
solely by written exam, but the agreement allows for a 
process involving an assessment center.

2
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Proposed Changes
3

 Provides that the promotional eligibility list expires one year from 
the date on which list is posted rather than the current one year from 
the date of the test

 Clarifies that a candidate must complete both the written test and 
assessment center to be included on promotional list for Sergeant 
and Lieutenant

 Removes the addition of seniority points for the Captain position

 Allows candidate access to their own recorded video responses any 
time before eligibility list expires

 Allows a proctor designated by the Lodge to be present in the 
Assessment Center
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Ratification

 In order for the Meet and Confer Agreement to be 
binding and enforceable:
 The City Council must ratify the agreement by majority 

vote.
 The police association must ratify
 KPEA-FOP 32 conducted an election and the agreement was 

ratified.

4
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Recommendation

 Staff recommends that the City Council ratify the 
Meet and Confer Agreement.

5
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Staff Report

City of Killeen

File Number: RS-23-146

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution approving a Professional Services Agreement with Garver, LLC, 

for design of the Passenger Terminal Mechanical Improvements Project at Killeen-Fort Hood 

Regional Airport, in the amount of $293,200.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Mike Wilson, Executive Director of Aviation

SUBJECT: Professional Services Agreement with Garver, LLC

BACKGROUND AND FINDINGS:

The Bipartisan Infrastructure Law (BIL) signed into law on November 15, 2021, provides $15 billion 

in Airport Infrastructure Grants (AIG) over a five (5) year period for airport-related projects as 

defined under the existing Airport Improvement Grant and Passenger Facility Charge (PFC) criteria. 

The City has been offered a Federal Aviation Administration (FAA) BIL Airport Infrastructure Grant in 

the amount of $267,322 to fund 90% of the Design Services, Project Administration, and Bidding 

Services of the Passenger Terminal Mechanical Improvements Project at the Killeen-Fort Hood 

Regional Airport (KFHRA).  Matching funds, in the amount of $29,703, will come from the FAA PFC 

Application that was approved by the FAA on February 16, 2023.

The project is comprised of various components including replacing the baggage claim carousels and 

associated belt system; upgrading the baggage system control hardware and software; replacing 

the preconditioned air units on boarding bridges 1 and 6; and replacing the terminal emergency 

generator.

Staff has negotiated a professional services agreement with Garver, LLC, in the amount of $293,200, 

for the project administration, design services, and bidding services for the Passenger Terminal 

Mechanical Improvements project at KFHRA.

THE ALTERNATIVES CONSIDERED:

1. Disapprove the agreement.

2. Approve the agreement.

Which alternative is recommended? Why?

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-146)

Alternative 2 is recommended because:

1. The Garver team is the Airport engineer of record and 

was selected via a competitive process.

2. This choice offers the most experienced team fully cognizant of FAA requirements for 

projects at KFHRA.

3. Project is fully funded through Grant and PFC funds with no impact to the operating fund or 

fund balance.

CONFORMITY TO CITY POLICY:

This item conforms to local and state policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The expenditure for Alternative 2 in the current fiscal year is $293,200.

Is this a one-time or recurring expenditure?

This is a one-time expenditure.

Is this expenditure budgeted?

Yes, funds will be available in the AIP Grant Fund in account 524-0515-521.69-01 and PFC Fund in 

account 529-0510-521.69.07, upon approval of the budget amendment.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes, upon approval of the budget amendment.

RECOMMENDATION:

Staff recommends that the City Council approve a professional service agreement with Garver, LLC, 

in the amount of $293,200 and recommends that the City Council authorize the City Manager, or 

designee, to execute all contract documents and any and all change orders or actions within the 

amounts set by state and local law.

DEPARTMENTAL CLEARANCES:

Finance

Legal

Purchasing

Page 2City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-146)

ATTACHED SUPPORTING DOCUMENTS:

Contract

Digital Contract

Certificate of Interested Parties

Page 3City of Killeen Printed on 9/22/2023
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285 SE Inner Loop 

Suite 110 

Georgetown, TX 78626 

TEL 512.485.0020 

FAX 512.485.0021 

www.GarverUSA.com 

  

 

 

July 20, 2023 

 

Mike Wilson 

Killeen-Fort Hood Regional Airport (KFHRA) 

8101 S Clear Creek Road 

Killeen, TX 76549 

 

Re: Engineering Design Services Proposal and Contract for 

Killeen-Fort Hood Regional Airport (GRK) Terminal Mechanical Improvements Design 

 

Dear Mr. Wilson, 

 

We appreciate the opportunity to serve the Killeen-Fort Hood Regional Airport with the Terminal 

Mechanical Improvements project. We have developed a proposed contract including the scope of 

services and fee.  

 

Please call me if you have any questions.   

 

Sincerely, 

 

GARVER 

 

 

 

 

Jacob Green, P.E. 

Project Manager 

 
Attachments:  GRK Terminal Mechanical Improvements Design Contract 
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THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made as of the Effective Date by 
and between the City of Killeen (hereinafter referred to as “Owner”), and Garver, LLC (hereinafter 
referred to as “Garver” or “Engineer”).  Owner and Garver may individually be referred to herein after as 
a “Party” and/or “Parties” respectively. 
 

RECITALS  
 
WHEREAS, Owner intends to replace and improve mechanical equipment and system hardware 
throughout the terminal at Killeen- Fort Hood Regional Airport (GRK) (the “Project”).  
 
WHEREAS, Garver will provide professional Services related to the Project as further described herein.  
 
NOW THEREFORE, in consideration of the mutual covenants herein contained and other good and 
valuable consideration, the receipt and adequacy of which are hereby acknowledged, the Parties agree 
as follows: 
 
1. DEFINITIONS GARVER 
 

In addition to other defined terms used throughout this Agreement, when used herein, the following 
capitalized terms have the meaning specified in this Section 

 
“Effective Date” means the date last set forth in the signature lines below. 

 
“Damages” means any and all damages, liabilities, or costs (including reasonable attorneys’ 
fees recoverable under applicable law). 

 
“Hazardous Materials” means any substance that, under applicable law, is considered to be 
hazardous or toxic or is or may be required to be remediated, including: (i) any petroleum or 
petroleum products, radioactive materials, asbestos in any form that is or could become 
friable, (ii) any chemicals, materials or substances which are now or hereafter become defined 
as or included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous 
materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 
“toxic pollutants,” or any words of similar import pursuant to applicable law; or (iii) any other 
chemical, material, substance or waste, exposure to which is now or hereafter prohibited, 
limited or regulated by any governmental instrumentality, or which may be the subject of 
liability for damages, costs or remediation. 

 
“Personnel” means affiliates, directors, officers, partners, members, employees, and agents. 

 
2. SCOPE OF SERVICES 
 

2.1. Services.  Owner hereby engages Garver to perform the scope of service described in Exhibit 
A attached hereto (“Services”).  Execution of this Agreement by Owner constitutes Owner’s 
written authorization to proceed with the Services.  In consideration for such Services, Owner 
agrees to pay Garver in accordance with Section 3 below. 

 
3. PAYMENT 
 

3.1. Fee. 
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For the Services described under Section 2.1, Owner will pay Garver in accordance with this 
Section 3 and Exhibit B.  Owner represents that funding sources are in place with the available 
funds necessary to pay Garver in accordance with the terms of this Agreement. 

 
3.2. Invoicing Statements.  Garver shall invoice Owner on a monthly basis.  Such invoice shall 

include supporting documentation reasonably necessary for Owner to know with reasonable 
certainty the proportion of Services accomplished. 

 
3.3. Payment. 

 
3.3.1. Due Date.  Owner shall pay Garver all undisputed amounts within thirty (30) days after 

receipt of an invoice.  Owner shall provide notice in writing of any portion of an invoice 
that is disputed in good faith within fifteen (15) days of receipt of an invoice.  Garver shall 
promptly work to resolve any and all items identified by Owner relating to the disputed 
invoice.  All disputed portions shall be paid promptly upon resolution of the underlying 
dispute. 

 
3.3.2. If any undisputed payment due Garver under this Agreement is not received within forty-

five (45) days from the date of an invoice, Garver may elect to suspend Services under 
this Agreement without penalty. 

 
3.3.3. Payments due and owing that are not received within thirty (30) days of an invoice date 

will be subject to interest at the lesser of a one percent (1%) monthly interest charge 
(compounded) or the highest interest rate permitted by applicable law. 

 
4. AMENDMENTS 
 

4.1. Amendments.  Garver shall be entitled to an equitable adjustment in the cost and/or schedule 
for circumstances outside the reasonable control of Garver, including modifications in the 
scope of Services, applicable law, codes, or standards after the Effective Date (“Amendment”).  
As soon as reasonably possible, Garver shall forward a formal Amendment to Owner with 
backup supporting the Amendment. All Amendments should include, to the extent know and 
available under the circumstances, documentation sufficient to enable Owner to determine: (i) 
the factors necessitating the possibility of a change; (ii) the impact which the change is likely 
to have on the cost to perform the Services; and (iii) the impact which the change is likely to 
have on the schedule.  All Amendments shall be effective only after being signed by the 
designated representatives of both Parties. Garver shall have no obligation to perform any 
additional services created by such Amendment until a mutually agreeable Amendment is 
executed by both Parties. 

 
5. OWNER'S RESPONSIBILITIES 
 

5.1. In connection with the Project, Owner's responsibilities shall include the following: 
 

5.1.1. Those responsibilities set forth in Exhibit A. 
 

5.1.2. Owner shall be responsible for all requirements and instructions that it furnishes to Garver 
pursuant to this Agreement, and for the accuracy and completeness of all programs, 
reports, data, and other information furnished by Owner to Garver pursuant to this 
Agreement.  Garver may use and rely upon such requirements, programs, instructions, 
reports, data, and information in performing or furnishing services under this Agreement, 
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subject to any express limitations or reservations applicable to the furnished items as 
further set forth in Exhibit A. 

 
5.1.3. Owner shall give prompt written notice to Garver whenever Owner observes or otherwise 

becomes aware of the presence at the Project site of any Hazardous Materials or any 
relevant, material defect, or nonconformance in: (i) the Services; (ii) the performance by 
any contractor providing or otherwise performing construction services related to the 
Project; or (iii) Owner’s performance of its responsibilities under this Agreement. 

 
5.1.4. Owner agrees to allow the contractor to include “Garver, LLC” as an additional insured 

under the contractor’s indemnity obligations included in the construction contract 
documents. 

 
5.1.5. Owner will not directly solicit any of Garver’s Personnel during performance of this 

Agreement. 
 

6. GENERAL REQUIREMENTS  
 

6.1. Standards of Performance. 
 

6.1.1. Industry Practice.  Garver shall perform any and all Services required herein in 
accordance with generally accepted practices and standards employed by the applicable 
United States professional services industries as of the Effective Date practicing under 
similar conditions and locale.  Such generally accepted practices and standards are not 
intended to be limited to the optimum practices, methods, techniques, or standards to the 
exclusion of all others, but rather to a spectrum of reasonable and prudent practices 
employed by the United States professional services industry.   

 
6.1.2. Owner shall not be responsible for discovering deficiencies in the technical accuracy of 

Garver’s services.  Garver shall promptly correct deficiencies in technical accuracy 
without the need for an Amendment unless such corrective action is directly attributable 
to deficiencies in Owner-furnished information. 

 
6.1.3. On-site Services.  Garver and its representatives shall comply with Owner’s and its 

separate contractor’s Project-specific safety programs, which have been provided to 
Garver in writing in advance of any site visits.   

 
6.1.4. Relied Upon Information:  Garver may use or rely upon design elements and information 

ordinarily or customarily furnished by others including, but not limited to, specialty 
contractors, manufacturers, suppliers, and the publishers of technical standards.   

 
6.1.5. Aside from Garver’s direct subconsultants, Garver shall not at any time supervise, direct, 

control, or have authority over any contractor’s work, nor shall Garver have authority over 
or be responsible for the means, methods, techniques, sequences, or procedures of 
construction selected or used by any such contractor, or the safety precautions and 
programs incident thereto, for security or safety at the Project site, nor for any failure of 
a contractor to comply with laws and regulations applicable to that contractor’s services.  
Garver shall not be responsible for the acts or omissions of any contractor for whom it 
does not have a direct contract.  Garver neither guarantees the performance of any 
contractor nor assumes responsibility for any contractor’s failure to furnish and perform 
its work in accordance with the construction contract documents applicable to the 
contractor’s work, even when Garver is performing construction phase services. 
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6.1.6. In no event is Garver acting as a “municipal advisor” as set forth in the Dodd-Frank Wall 

Street Reform and Consumer Protection Act (2010) or the municipal advisor registration 
rules issued by the Securities and Exchange Commission. Consequently, Garver’s 
Services expressly do not include providing advice pertaining to insurance, legal, finance, 
surety-bonding, or similar services.   

 
6.2. Instruments of Service. 

 
6.2.1. Deliverables.  All reports, specifications, record drawings, models, data. and all other 

information provided by Garver or its subconsultants, which is required to be delivered to 
Owner under Exhibit A (the “Deliverables”), shall become the property of Owner subject 
to the terms and conditions stated herein. 

 
6.2.2. Electronic Media.  Owner hereby agrees that all electronic media, including CADD files 

(“Electronic Media”), are tools used solely for the preparation of the Deliverables.  Upon 
Owner’s written request, Garver will furnish to Owner copies of Electronic Media to the 
extent included as part of the Services.  In the event of an inconsistency or conflict in the 
content between the Deliverables and the Electronic Media, however, the Deliverables 
shall take precedence in all respects.  Electronic Media is furnished without guarantee of 
compatibility with the Owner's software or hardware. Because Electronic Media can be 
altered, either intentionally or unintentionally, by transcription, machine error, 
environmental factors, or by operators, it is agreed that, to the extent permitted by 
applicable law, Owner shall indemnify and hold Garver, Garver's subconsultants, and 
their Personnel harmless from and against any and all claims, liabilities, damages, losses, 
and costs, including, but not limited to, costs of defense arising out of changes or 
modifications to the Electronic Media form in Owner's possession or released to others 
by Owner.  Garver's sole responsibility and liability for Electronic Media is to furnish a 
replacement for any non-functioning Electronic Media for reasons solely attributable to 
Garver within thirty (30) days after delivery to Owner. 

 
6.2.3. Property Rights.  All intellectual property rights of a Party, including copyright, patent, and 

reuse (“Intellectual Property”), shall remain the Intellectual Property of that Party.  
Garver shall obtain all necessary Intellectual Property from any necessary third parties in 
order to execute the Services.  Any Intellectual Property of Garver or any third party 
embedded in the Deliverables shall remain so imbedded and may not be separated 
therefrom. 

 
6.2.4. License.  Upon Owner fulfilling its payment obligations under this Agreement, Garver 

hereby grants Owner a license to use the Intellectual Property, but only in the operation 
and maintenance of the Project for which it was provided. Use of such Intellectual 
Property for modification, extension, or expansion of this Project or on any other project, 
unless under the direction of Garver, shall be without liability to Garver and Garver's 
subconsultants.  To the extent permitted by applicable law, Owner shall indemnify and 
hold Garver, Garver's subconsultants, and their Personnel harmless from and against 
any and all claims, liabilities, damages, losses, and costs, including but not limited to 
costs of defense arising out of Owner’s use of the Intellectual Property contrary to the 
rights permitted herein. 

 
 

6.3. Opinions of Cost. 
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6.3.1. Since Garver has no control over: (i) the cost of labor, materials, equipment, or services 
furnished by others; (ii) the contractor or its subcontractor(s)' methods of determining 
prices; (iii) competitive bidding; (iv) market conditions: or (v) similar material factors, 
Garver’s opinions of Project costs or construction costs provided pursuant to Exhibit A, if 
any, are to be made on the basis of Garver’s experience and qualifications and represent 
Garver’s reasonable judgment as an experienced and qualified professional engineering 
firm, familiar with the construction industry; but Garver cannot and does not guarantee 
that proposals, bids, or actual Project or construction costs will not vary from estimates 
prepared by Garver. 

 
6.3.2. Owner understands that the construction cost estimates developed by Garver do not 

establish a limit for the construction contract amount.  If the actual amount of the low 
construction bid or resulting construction contract exceeds the construction budget 
established by Owner, Garver will not be required to re-design the Services without 
additional compensation.  In the event Owner requires greater assurances as to probable 
construction cost, then Owner agrees to obtain an independent cost estimate. 

 
6.4. Underground Utilities.  Except to the extent expressly included as part of the Services, Garver 

will not provide research regarding utilities or survey utilities located and marked by their 
owners.  Furthermore, since many utility companies typically will not locate and mark their 
underground facilities prior to notice of excavation, Garver is not responsible for knowing 
whether underground utilities are present or knowing the exact location of such utilities for 
design and cost estimating purposes.  In no event is Garver responsible for damage to 
underground utilities, unmarked or improperly marked, caused by geotechnical conditions, 
potholing, construction, or other contractors or subcontractors working under a subcontract to 
this Agreement. 

 
6.5. Design without Construction Phase Services. 

 
6.5.1. If the Owner requests in writing that Garver provide any specific construction phase 

services or assistance with resolving disputes or other subcontractor related issues, and 
if Garver agrees to provide such services, then Garver shall be compensated for the 
services as an Amendment in accordance with Sections 4 and 10.2.  

 
6.5.2. Garver shall be responsible only for those construction phase Services expressly set forth 

in Exhibit A, if any.  With the exception of such expressly required Services, Garver shall 
have no responsibility or liability for any additional construction phase services, including 
review and approval of payment applications, design, shop drawing review, or other 
obligations during construction.  Owner assumes all responsibility for interpretation of the 
construction contract documents and for construction observation and supervision and 
waives any claims against Garver that may be in any way connected thereto. 

 
6.5.3. Owner agrees, to the fullest extent permitted by law, to indemnify and hold Garver, 

Garver's subconsultants, and their Personnel harmless from any loss, claim, or cost, 
including reasonable attorneys' fees and costs of defense, arising or resulting from the 
performance of such construction phase services by other persons or entities and from 
any and all claims arising from modifications, clarifications, interpretations, adjustments, 
or changes made to the construction contract documents to reflect changed field or other 
conditions, except to the extent such claims arise from the negligence of Garver in 
performance of the Services. 
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6.6. Hazardous Materials.  Nothing in this Agreement shall be construed or interpreted as requiring 
Garver to assume any role in the identification, evaluation, treatment, storage, disposal, or 
transportation of any Hazardous Materials. Notwithstanding any other provision to the contrary 
in this Agreement and to the fullest extent permitted by law, Owner shall  indemnify and hold 
Garver and Garver’s subconsultants, and their Personnel harmless from and against any and 
all losses which arise out of the performance of the Services and relating to the regulation 
and/or protection of the environment including without limitation, losses incurred in connection 
with characterization, handling, transportation, storage, removal, remediation, disturbance, or 
disposal of Hazardous Material, whether above or below ground. 

 
6.7. Confidentiality.  Owner and Garver shall consider: all information provided by the other Party 

that is marked as “Confidential Information” or “Proprietary Information” or identified as 
confidential pursuant to this Section 6.7 in writing promptly after being disclosed verbally to be 
Confidential Information.  Except as legally required, Confidential Information shall not be 
discussed with or transmitted to any third parties, except on a “need to know basis” with equal 
or greater confidentiality protection or written consent of the disclosing Party.  Confidential 
Information shall not include and nothing herein shall limit either Party’s right to disclose any 
information provided hereunder which: (i) was or becomes generally available to the public, 
other than as a result of a disclosure by the receiving Party or its Personnel; (ii) was or 
becomes available to the receiving Party or its representatives on a non-confidential basis, 
provided that the source of the information is not bound by a confidentiality agreement or 
otherwise prohibited from transmitting such information by a contractual, legal, or fiduciary 
duty; (iii) was independently developed by the receiving Party without the use of any 
Confidential Information of the disclosing Party; or (iv) is required to be disclosed by applicable 
law or a court order. All confidentiality obligations hereunder shall expire three (3) years after 
completion of the Services. Nothing herein shall be interpreted as prohibiting Garver from 
disclosing general information regarding the Project for future marketing purposes.  
Notwithstanding anything to the contrary, City is a governmental entity subject to Texas Public 
Information Act and shall abide by said Act and opinions of the Attorney General interpreting 
the same.  

 
7. INSURANCE 
 

7.1. Insurance. 
 

7.1.1. Garver shall procure and maintain insurance as set forth in Exhibit C until completion of 
the Service.  Garver shall name Owner as an additional insured on Garver’s General 
Liability policy to the extent of Garver’s indemnity obligations provided in Section 9 of this 
Agreement. 

 
7.1.2. Garver shall furnish Owner a certificate of insurance evidencing the insurance coverages 

required in Exhibit C. 
 
8. DOCUMENTS 
 

8.1. Audit. Garver shall maintain all required records for the later of three (3) years after completion 
of the Services or Owner makes final payment and all other pending matters are closed.  FAA, 
Owner, Comptroller General of the United States or any of their duly authorized 
representatives shall have access to any books, documents, papers and records of Garver 
which are directly pertinent to a specific grant program for the purpose of audit, examination, 
excerpts, and transcription. In no event shall Owner be entitled to audit the makeup of lump 
sum or other fixed prices (e.g., agreed upon unit or hour rates). 
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8.2. Delivery.  After completion of the Project, and prior to final payment, Garver shall deliver to 

the Owner all original documentation prepared under this Agreement, and one (1) set of the 
record drawing construction plans updated to reflect changes. One (1) set of the record 
drawing construction plans will also be delivered to the FAA airport region office.  In the event 
the Owner does not have proper storage facilities for the protection of the original drawings, 
the Owner may request Garver to retain the drawings with the provision that they will be made 
available upon written request.   

 
9. INDEMNIFICATION / WAIVERS 
 

9.1. Indemnification. 
 

9.1.1. Garver Indemnity.  Subject to the limitations of liability set forth in Section 9.2, Garver 
agrees to indemnify and hold Owner, and Owner’s Personnel harmless from Damages 
due to bodily injury (including death) or third-party tangible property damage to the extent 
such Damages are caused by the negligent acts, errors, or omissions of Garver or any 
other party for whom Garver is legally liable, in the performance of the Services under 
this Agreement. 

 
9.1.2. Owner Indemnity. Subject to the limitations of liability set forth in Section 9.2, to the extent 

allowed by law, Owner agrees to indemnify and hold Garver and Garver’s subconsultants 
and their Personnel harmless from Damages due to bodily injury (including death) or 
third-party tangible property damage to the extent caused by the negligent acts, errors, 
or omissions of Owner or any other party for whom Owner is legally liable, in the 
performance of Owner’s obligations under this Agreement. 

 
9.1.3. In the event claims or Damages are found to be caused by the joint or concurrent 

negligence of Garver and the Owner, they shall be borne by each Party in proportion to 
its own negligence. 

 
9.2. Waivers. Notwithstanding any other provision to the contrary, the Parties agree as follows: 

 
9.2.1. THE PARTIES AGREE THAT ANY CLAIM OR SUIT FOR DAMAGES MADE OR FILED 

AGAINST THE OTHER PARTY WILL BE MADE OR FILED SOLELY AGAINST 
GARVER OR OWNER RESPECTIVELY, OR THEIR SUCCESSORS OR ASSIGNS, 
AND THAT NO PERSONNEL SHALL BE PERSONALLY LIABLE FOR DAMAGES 
UNLESS THE INDIVIDUAL IS DETERMINED TO BE ACTING OUTSIDE THE SCOPE 
OF EMPLOYMENT. 

 
9.2.2. MUTUAL WAIVER. TO THE FULLEST EXTENT PERMITTED BY LAW, NEITHER 

OWNER, GARVER, NOR THEIR RESPECTIVE PERSONNEL SHALL BE LIABLE FOR 
ANY CONSEQUENTIAL, SPECIAL, INCIDENTAL, INDIRECT, PUNITIVE, OR 
EXEMPLARY DAMAGES, OR DAMAGES ARISING FROM OR IN CONNECTION WITH  
LOSS OF USE, LOSS OF REVENUE OR PROFIT (ACTUAL OR ANTICIPATED), LOSS 
BY REASON OF SHUTDOWN OR NON-OPERATION, INCREASED COST OF 
CONSTRUCTION, COST OF CAPITAL, COST OF REPLACEMENT POWER OR 
CUSTOMER CLAIMS, AND OWNER HEREBY RELEASES GARVER, AND GARVER 
RELEASES OWNER, FROM ANY SUCH LIABILITY. 

 
9.2.3. LIMITATION.  IN RECOGNITION OF THE RELATIVE RISKS AND BENEFITS OF THE 

PROJECT TO BOTH THE OWNER AND GARVER, OWNER HEREBY AGREES THAT 
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GARVER’S AND ITS PERSONNEL’S TOTAL LIABILITY UNDER THE AGREEMENT 
SHALL BE LIMITED TO PROCEEDS RECEIVED FROM INSURANCE PROVIDED 
UNDER EXHIBIT C OF THIS AGREEMENT.  

 
9.2.4. NO OTHER WARRANTIES.  NO OTHER WARRANTIES OR CAUSES OF ACTION OF 

ANY KIND, WHETHER STATUTORY, EXPRESS OR IMPLIED (INCLUDING ALL 
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR 
PURPOSE AND ALL WARRANTIES ARISING FROM COURSE OF DEALING OR 
USAGE OF TRADE) SHALL APPLY.  OWNER’S EXCLUSIVE REMEDIES AND 
GARVER’S ONLY OBLIGATIONS ARISING OUT OF OR IN CONNECTION WITH 
DEFECTIVE SERVICES (PATENT, LATENT OR OTHERWISE), WHETHER BASED IN 
CONTRACT, IN TORT (INCLUDING NEGLIGENCE AND STRICT LIABILITY), OR 
OTHERWISE, SHALL BE THOSE STATED IN THE AGREEMENT. 

 
9.2.5. THE LIMITATIONS SET FORTH IN SECTION 9.2 APPLY REGARDLESS OF 

WHETHER THE CLAIM IS BASED IN CONTRACT, TORT, OR NEGLIGENCE 
INCLUDING GROSS NEGLIGENCE, STRICT LIABILITY, WARRANTY, INDEMNITY, 
ERROR AND OMISSION, OR ANY OTHER CAUSE WHATSOEVER. 

 
10. DISPUTE RESOLUTION  
 

10.1. Any controversy or claim (“Dispute”) arising out of or relating to this Agreement or the 
breach thereof shall be resolved in accordance with the following:  

 
10.1.1. Any Dispute that cannot be resolved by the project managers of Owner and Garver 

may, at the request of either Party, be referred to the senior management of each Party.  
If the senior management of the Parties cannot resolve the Dispute within thirty (30) days 
after such request for referral, then either Party may request mediation.  If both Parties 
agree to mediation, it shall be scheduled at a mutually agreeable time and place with a 
mediator agreed to by the Parties.  Should mediation fail, should either Party refuse to 
participate in mediation, or should the scheduling of mediation be impractical, either Party 
may file for arbitration in lieu of litigation. 

 
10.1.2. If both Parties agree to arbitration, said arbitration of the Dispute shall be administered 

by the American Arbitration Association (“AAA”) in accordance with its Construction 
Industry Arbitration Rules.  The arbitration shall be conducted by a single arbitrator, 
agreed to by the Parties.  In no event may a demand for arbitration be made if the 
institution of legal or equitable proceedings based on such dispute is barred by the 
applicable statute of limitations. 

 
10.1.3. The site of the arbitration shall be Bell County, Texas.  Each Party hereby consents to 

the jurisdiction of the federal and state courts within whose district the site of arbitration 
is located for purposes of enforcement of this arbitration provision, for provisional relief in 
aid of arbitration, and for enforcement of any award issued by the arbitrator. 

 
10.1.4. To avoid multiple proceedings and the possibility of inconsistent results, either Party 

may seek to join third parties with an interest in the outcome of the arbitration or to 
consolidate arbitration under this Agreement with another arbitration.  Within thirty (30) 
days of receiving written notice of such a joinder or consolidation, the other Party may 
object.  In the event of such an objection, the arbitrator shall decide whether the third 
party may be joined and/or whether the arbitrations may be consolidated.  The arbitrator 
shall consider whether any entity will suffer prejudice as a result of or denial of the 
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proposed joinder or consolidation, whether the Parties may achieve complete relief in the 
absence of the proposed joinder or consolidation, and any other factors which the 
arbitrators conclude should factor on the decision. 

 
10.1.5. The arbitrator shall have no authority to award punitive damages.  Any award, order or 

judgment pursuant to the arbitration is final and may be entered and enforced in any court 
of competent jurisdiction. 

 
10.1.6. The prevailing Party shall be entitled to recover its attorneys’ fees, costs, and 

expenses, including arbitrator fees and costs and AAA fees and costs. 
 

10.1.7. The foregoing arbitration provisions shall be final and binding, construed and enforced 
in accordance with the Federal Arbitration Act, notwithstanding the provisions of this 
Agreement specifying the application of other law.  Pending resolution of any Dispute, 
unless the Agreement is otherwise terminated, Garver shall continue to perform the 
Services under this Agreement that are not the subject of the Dispute, and Owner shall 
continue to make all payments required under this Agreement that are not the subject of 
the Dispute. 

 
10.2  Litigation Assistance. This Agreement does not include costs of Garver for required or 

requested assistance to support, prepare, document, bring, defend, or assist in litigation 
undertaken or defended by Owner, unless litigation assistance has been expressly included 
as part of Services. In the event Owner requests such services of Garver, this Agreement 
shall be amended in writing by both Owner and Garver to account for the additional services 
and resulting cost in accordance with Section 4. 

 
11. TERMINATION 
 

11.1. Termination for Convenience.  Owner shall have the right at its sole discretion to 
terminate this Agreement for convenience at any time upon giving Garver ten (10) days’ written 
notice.  In the event of a termination for convenience, Garver shall bring any ongoing Services 
to an orderly cessation.  Owner  shall compensate Garver in accordance with Exhibit B for:  (i) 
all Services performed and reasonable costs incurred by Garver on or before Garver’s receipt 
of the termination notice, including all outstanding and unpaid invoices, (ii) all costs reasonably 
incurred to bring such Services to an orderly cessation. 

 
11.2. Termination for Cause.  This Agreement may be terminated by either Party in the event 

of failure by the other Party to perform any material obligation in accordance with the terms 
hereof.  Prior to termination of this Agreement for cause, the terminating Party shall provide at 
least seven (7) business days written notice and a reasonable opportunity to cure to the non-
performing Party.  In all events of termination for cause due to an event of default by the 
Owner, Owner shall pay Garver for all Services properly performed prior to such termination 
in accordance with the terms, conditions and rates set forth in this Agreement. 

 
11.3. Termination in the Event of Bankruptcy.  Either Party may terminate this Agreement 

immediately upon notice to the other Party, and without incurring any liability, if the non-
terminating Party has: (i) been adjudicated bankrupt; (ii) filed a voluntary petition in bankruptcy 
or had an involuntary petition filed against it in bankruptcy; (iii) made an assignment for the 
benefit of creditors; (iv) had a trustee or receiver appointed for it; (v) becomes insolvent; or (vi) 
any part of its property is put under receivership. 

69



 
 

   
GRK – Terminal Mechanical Improvements Design Garver Project No. A06-2301160 
 

 
12. MISCELLANEOUS 
 

12.1. Governing Law.  This Agreement is governed by the laws of the State of Texas, without 
regard to its choice of law provisions. 

 
12.2. Successors and Assigns.  Owner and Garver each bind themselves and their 

successors, executors, administrators, and assigns of such other party, in respect to all 
covenants of this Agreement; neither Owner nor Garver shall assign, sublet, or transfer their 
interest in this Agreement without the written consent of the other, which shall not be 
unreasonably withheld or delayed. 

 
12.3. Independent Contractor.  Garver is and at all times shall be deemed an independent 

contractor in the performance of the Services under this Agreement. 
 

12.4. No Third-Party Beneficiaries.  Nothing herein shall be construed to give any rights or 
benefits hereunder to anyone other than Owner and Garver.  This Agreement does not 
contemplate any third-party beneficiaries. 

 
12.5. Entire Agreement.  This Agreement constitutes the entire agreement between Owner 

and Garver and supersedes all prior written or oral understandings and shall be interpreted as 
having been drafted by both Parties.  This Agreement may be amended, supplemented, or 
modified only in writing by and executed by both Parties. 

 
12.6. Severance.  The illegality, unenforceability, or occurrence of any other event rendering 

a portion or provision of this Agreement void shall in no way affect the validity or enforceability 
of any other portion or provision of the Agreement.  Any void provision of this Agreement shall 
be construed and enforced as if the Agreement did not contain the particular portion or 
provision held to be void.   

 
12.7. Counterpart Execution.  This Agreement may be executed in any number of 

counterparts, each of which shall be deemed to be an original and all of which taken together 
constitute one Agreement. Delivery of an executed counterpart of this Agreement by fax or 
transmitted electronically in legible form, shall be equally effective as delivery of a manually 
executed counterpart of this Agreement. 

 
13. EXHIBITS 
 

13.1. The following Exhibits are attached to and made a part of this Agreement: 
 

Exhibit A – Scope of Services 
Exhibit B – Compensation Schedule 
Exhibit C – Insurance   
Exhibit D – Mandatory Federal Contract Provisions for Professional Services Contracts 
Exhibit E – State of Texas Requirements 
Exhibit F – Certification of Engineer 
Exhibit G – Conceptual Layout 
 

Owner and Garver, by signing this Agreement, acknowledges that they have independently assured 
themselves and confirms that they individually have examined all Exhibits, and agrees that all of the 
aforesaid Exhibits shall be considered a part of this Agreement and agrees to be bound to the terms, 
provisions, and other requirements thereof, unless specifically excluded.   
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Acceptance of this proposed Agreement is indicated by an authorized agent of the Owner signing in 
the space provided below.  Please return one signed original of this Agreement to Garver for our 
records.   

IN WITNESS WHEREOF, Owner and Garver have executed this Agreement effective as of the date 
last written below.  

City of Killeen, TX Garver, LLC 

By: By: 
Signature Signature 

Name: Name:  
Printed Name Printed Name 

Title: Title:  

Date: Date:  

Attest: Attest: 

Mitchell McAnally

Senior Project Manager

07/20/2023

Kent Cagle

City Manager
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EXHIBIT A 
(SCOPE OF SERVICES)  

 
 
Generally, the Scope of Services includes the following professional services for improvements to the 
terminal mechanical systems at Killeen-Fort Hood Regional Airport (GRK). Improvements will consist 
primarily of replacing pre-conditioned air units (PCAIR) on gates 1 and 6 jet bridges, replacing terminal 
emergency backup generator, and replacing baggage claim carousels as shown in Exhibit G. 
 

• Project Administration  

• Design Services 
o Preliminary Engineering Report 
o 60% Preliminary Design 
o 90% Final Design 
o 100% Issued for Bid 

• Bidding Services 
o Issued for Construction 

 
1. PROJECT ADMINISTRATION  
 

1.1. Garver will serve as the Owner’s representative for the project and furnish consultation and 
advice to the Owner during the performance of this service.  Garver will attend conferences 
alone or with Owner’s representatives, local officials, state and federal agencies, and others 
regarding the scope of the proposed project, its general design, functions, and impacts. 

  
2. DESIGN SERVICES 
 

2.1. General: Garver will prepare detailed construction drawings, specifications, instructions to 
bidders, and general provisions and special provisions, all based on guides furnished to 
Garver by the Owner and FAA, or internally developed by Garver. Contract Documents (Plans, 
Specifications, and Estimates) will be prepared for award of one (1) construction contract. 
These designs shall conform to the standards of practice ordinarily used by members of 
Garver’s profession practicing under similar conditions and shall be submitted to the FAA 
office from which approval must be obtained.  

 
2.2. Owner / Agency Coordination:Garver’s project manager and/or design team will coordinate 

with the Owner as necessary to coordinate design decisions, site visits, document 
procurement, or other design needs.  

 
2.3. Project Management Plan / Quality Control Procedures 

 
5.3.1 Garver will develop a project specific project management plan. The project 

management plan will include the project background, scope of work, stakeholder 

contact information, project team organization and roles, design criteria, project 

schedule, deliverables, and quality control procedures.  

 
5.3.2 Garver will complete quality control reviews for each deliverable prior to any design 

submission to Owner and/or FAA. Quality control reviews will be completed by qualified 

peer engineers, design team, and project manager. Weekly internal progress meetings 

will be held during all design phases to ensure adequate quality control throughout the 

design phases. 
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2.4. Construction Safety and Phasing Plan 
 

2.4.1. Garver will develop a construction safety and phasing plan (CSPP) for the project. During 
development of the CSPP, Garver will hold a meeting with Airport staff and other 
stakeholders at the Airport’s request to obtain feedback regarding operations during each 
proposed phase of construction. 

 
2.4.2. After receiving comments from the meeting, Garver will develop a preliminary CSPP for 

the Owner’s review prior to submission to the FAA. After incorporating Owner comments, 
the CSPP will be submitted to FAA for review through the OE/AAA website.   

 
2.5. Existing Conditions Review 

 
2.5.1. Record Document Review:  Garver will review record document data from the vicinity of 

the construction site to evaluate existing conditions. Record document data may include 
record drawings, record surveys, utility maps, GIS data, and previous design reports.  

 
2.5.2. Site Visits:  Garver’s engineers and subconsultants will perform up to two (2) site visits to 

the project site to review existing conditions and evaluate record document data. 
 

2.6. Mechanical Engineering Design: Garver will perform all necessary mechanical engineering 
design associated with the replacement of pre-conditioned air units (PCAIR) on gates 1 and 6 
jet bridges and replacing the terminal emergency backup generator. This includes analysis of 
the existing equipment’s requirements and providing design for the new and replaced 
equipment. 

 

2.7. Electrical Engineering Design:  Garver will perform all necessary electrical engineering design 
associated with the replacement of pre-conditioned air units (PCAIR) on gates 1 and 6 jet 
bridges and replacing the terminal emergency backup generator. Design scope will include:  

 

• Analysis of the existing and new PCAIR electrical loads 

• Analysis of electrical loads needing generator support 

• Verification of site clearances for new generator 

• Automatic transfer switch design 

• Generator and generator enclosure design 

• Supporting electrical system design 

• Phasing analysis to reduce construction impacts to existing system support 
 

2.8. Specialty Design 
 

2.8.1. Baggage:  Swanson Rink, as a subconsultant to Garver, will be responsible for 
providing baggage handling systems (BHS) design for replacing baggage claim 
carousels and the baggage handling systems. Design scope will include: 

 

• Analysis of systems loads 

• Systems layout and spatial coordination 

• BHS control and power distribution design 

• Building interfaces for power 

• IT systems 

• Fire alarm and security 

• Identification of structural requirements 
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2.9. Plan Set Development 
 

The following matrix details the plan drawings to be included in each design submittal.  
 
 
 
 

Plan Set 

Design Phase 

60% 
Preliminary 

90% 
Final 

100% 
Issued for Bid 

Cover Sheet X X X 

Sheet Index X X X 

General Notes X X X 

Project Layout Plan X X X 

Construction Safety Plans X X X 

Construction Safety Details X X X 

Existing Conditions Plans X X X 

Electrical Notes X X X 

Electrical Plans X X X 

Electrical Details X X X 

Mechanical Notes X X X 

Mechanical Plans X X X 

Mechanical Details X X X 

Baggage Handling System Notes X X X 

Baggage Handling System Plans X X X 

Baggage Handling System Details X X X 

 
 

2.10. Specifications and Contract Documents 
 

2.10.1. Technical Specifications:  Detailed specifications shall be developed using FAA 
"Standards for Specifying Construction for Airports" AC 150/5370-10 (latest edition) 
or other appropriate standards approved for use by the FAA. Additional 
supplementary specifications will be developed for project requirements not covered 
by FAA AC150/5370-10 or when state or local standards are approved by the FAA.  

 
2.10.2. Construction Contract Documents:  Garver will develop construction contract 

documents based on EJCDC standards and Owner provided template. A specimen 
copy of the General Provisions and applicable prevailing wage rates will be obtained 
by Garver from the FAA and/or Department of Labor as appropriate for incorporation 
into the specifications for the proposed project. Final construction contract documents 
will be submitted to the Owner for final review and approval.  

 
2.11. Preliminary Engineering Report:  Garver will prepare a brief Engineer’s Report to 

outline the project’s design criteria and design considerations. The report will discuss design 
decisions of all major project parameters and will primarily be used to document the 
conceptual design and approach for the project. 
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2.12. Quantities and Engineer’s Opinion of Probable Cost:  Garver will develop detailed 
quantities in PDF format for use in construction cost estimating for each design phase. 
Quantities will be completed by pay item. Upon the completion of quantity development, 
Garver will review previous cost data and market conditions and complete an Engineer’s 
Opinion of Probable Cost.     

 
2.13. Design Services Submission and Meeting Summary:  The following design submittal 

phases shall be included in the fee summary. A summary of each design phase and the 
associated review meetings is included below.  

 
2.13.1. Preliminary Engineering Report 

 
2.13.1.1. Garver will develop Preliminary Engineering Report and Conceptual 

Engineer’s Opinion of Probable Cost and submit to the Owner for review. It 
is anticipated that the Owner will review the design submission within four 
weeks. 

 
2.13.1.2. At the completion of the Owner review period, Garver will meet with the 

Owner to review the Preliminary Engineering Report and Engineer’s Opinion 
of Probable Cost and to receive Owner comments and direction. 

 
2.13.2. 60% Preliminary Design 

 
2.13.2.1. Garver will develop 60% preliminary design plans, specifications, and 

engineer’s report and submit these to the Owner for review. It is anticipated 
that the Owner will review the design submission within four weeks. 

 
2.13.2.2. At the completion of the Owner review period, Garver will meet with the 

Owner to review the 60% preliminary design plans, specifications, and 
Engineer’s Opinion of Probable Cost and to receive Owner comments and 
direction. 

 
 

2.13.3. 90% Final Design 
 

2.13.3.1. Garver will develop 90% final design plans, specifications, and engineer’s 
report and submit these to the Owner for review. It is anticipated that the 
Owner will review the design submission within four weeks. 

 
2.13.3.2. At the completion of the Owner review period, Garver will meet with the 

Owner to review the 90% final design plans, specifications, and Engineer’s 
Opinion of Probable Cost and to receive Owner comments and direction. 

 
 

2.13.4. 100% Issued for Bid (IFB):  Garver will develop 100% IFB plans and specifications, 
Engineer’s Opinion of Probable Cost, and final Preliminary Engineer Report and 
submit these to the Owner for review. It is anticipated that the Owner will review the 
IFB submission within two weeks. 

 
3. BIDDING SERVICES 
 

3.1. Bidding.  Garver will assist the Owner in advertising for bids for one prime contract for 
construction, materials, equipment and services; and, where applicable, maintain a record of 
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prospective bidders to whom Bidding Documents have been issued, attend a pre-bid 
conference and issue meeting minutes. The Owner will pay advertising costs outside of this 
contract. It is assumed that the Owner is accepting perspective Bidder proposals. 

 
3.2. Garver will issue addenda as appropriate to interpret, clarify or expand the Bidding 

Documents. Garver will consult with and advise the Owner as to the acceptability of 
subcontractors, suppliers and other persons and organizations proposed by the prime 
contractor(s) (herein called "Contractor(s)") for those portions of the work as to which such 
acceptability is required by the Bidding Documents. Garver will consult with the Owner 
concerning the acceptability of substitute materials and equipment proposed by Contractor(s) 
when substitution prior to the award of contracts is allowed by the Bidding Documents. 

 
3.3. Garver will attend the bid opening, prepare a bid tabulation, and assist the Owner in evaluating 

bids or proposals and in assembling and awarding contracts for construction. Garver will assist 
the Owner in the execution of all contract documents and furnish executed documents for the 
Owner as noted in Project Deliverables below. 

 
3.4. Issued for Construction (IFC) Documents 

 
3.4.1. Garver will compile bid addendums and any other necessary plan changes due to post-

bid project updates and/or funding changes into a final Issued for Construction (IFC) set 
of plans and specifications.  

 
4. PROJECT DELIVERABLES 
 

4.1. The following deliverables will be submitted to the parties identified below. Unless otherwise 
noted below, all deliverables shall be electronic.  

 

• Preliminary Engineering Report, Coneptual Engineer’s Opinion of Probable Cost 
o Up to 4 hard copies if requested to Owner. 
o Electronic copies to Owner and FAA. 

• 60% Preliminary Design Plans, Specifications, and Engineer’s Opinion of Probable Cost 
o Up to 4 hard copies if requested to Owner. 
o Electronic copies to Owner and FAA. 

• 90% Final Design Plans, Specifications, and Engineer’s Opnion of Probable Cost 
o Up to 4 hard copies if requested to Owner. 
o Electronic copies to Owner and FAA. 

• 100% Issued for Bid Plans, Specifications, Engineer’s Opinion of Probable Cost, and Final 
Preliminary Engineer’s Report 

o Up to 4 hard copies if requested to Owner. 
o Electronic copies to Owner and FAA. 

• Issued for Construction Plans and Specifications 
o Up to 4 hard copies if requested to Owner. 
o Electronic copies to Owner and FAA. 

• Other Electronic files as requested 
 
5. ADDITIONAL SERVICES 
 

5.1. The following items are not included under this agreement but will be considered as additional 
services to be added under Amendment if requested by the Owner.  
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• Redesign for the Owner’s convenience or due to changed conditions after previous 
alternate direction and/or approval. 

• Deliverables beyond those listed herein. 

• Engineering, architectural, or other professional services beyond those listed herein. 

• Preparation of a Storm Water Pollution Prevention Plan (SWPPP). 

• Construction Administration Services, On-Site Construction Observation, and/or 
Construction Materials Testing.  

• Environmental Handling and Documentation, including wetlands identification or mitigation 
plans or other work related to environmentally or historically (culturally) significant items. 

• Coordination with FEMA and preparation/submittal of a CLOMR and/or LOMR. 

• Services after construction, such as warranty follow-up, operations support, and Part 139 
inspection support.  

• Survey services of any kind (e.g. design/field surveys, property surveys, utility easements, 
interior to terminal or other facilities, LIDAR scanning, etc.) 

• Geotechnical Engineering services of any kind. 

• Modeling of existing terminal building. 

• Detailed routing of utilities throughout terminal not pertaining to scope of work or design 
services associated with project. 

• Grant application services. 

• Pavement design beyond those listed herein. 

• Design of any utility relocation beyond those indicated herein. 

• The development of demolition documents for existing above – or under – ground 
structures beyond those indicated herein. 

• Lease negotiations. 

• Specialty lighting design. 

• Asbestos, mold, or lead paint survey or report. 

• Construction means and methods. 

• LEED and/or Green Building Programs documentation and analyses. 

• Communications, Security, and Audio Visual design services beyond those listed herein. 

• City Review and Filing Fees, Taxes, TAS review fees, and COM check fees. 

• Permitting fees. 

• Draiange Study services 

• Retaining walls or other significant structural design beyond those listed herein. 

• Site visits other than those listed herein. 

• On-site Resident Project Representative services. 

• Development of a new FAA design and/or construction Reimbursable Agreement(s) 

• Development and/or preparation of a modification to standard (MOS) 

• Development of separate procurement documents required by the AIP Handbook. 

• Airspace Analysis services. 

• DBE Program Administration services. 

• Safety Risk Management (SRM) services. 

• Pavement Management Plan services. 

• Hangar Design services. 

• Fuel Farm Design services. 

• Land Acquisition services. 

• Closeout support services. 
 
6.  SCHEDULE 
 

6.1. Garver shall begin work under this Agreement within ten (10) days of execution of this 
Agreement and shall complete the work in accordance with the schedule below: 
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Design Phase Calendar Days 

Preliminary Engineering Report 
45 Days from Notice to Proceed from Owner or Project Kickoff 
Meeting, whichever is later 

60% Preliminary Design 
60 Days from Receipt of Preliminary Engineering Report 
Comments from All Parties Participating in Review 

90% Final Design 
45 Days from Receipt of 60% Preliminary Design Comments 
from All Parties Participating in Review 

100% Issued for Bid 
14 Days from Receipt of 90% Final Design Comments from All 
Parties Participating in Review 

Bidding As Necessary 

 
*Note, any holidays and holiday adjacent days (includes Friday after Thanksgiving, Christmas Eve, 
and New Year’s Eve) that occur within a design phase will extend the phase by the number of 
holidays that occur during the proposed phase. 
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EXHIBIT B 

(COMPENSATION SCHEDULE)  
 

 
The table below presents a summary of the fee amounts and fee types for this Agreement.  
 

WORK DESCRIPTION FEE AMOUNT FEE TYPE 

Preliminary Engineers Report $49,800.00 LUMP SUM 
60% Preliminary Design $114,400.00 LUMP SUM 

90% Final Design $65,700.00 LUMP SUM 
100% Issued For Bid $32,800.00 LUMP SUM 

Bidding Services $30,500.00 LUMP SUM 

TOTAL FEE $293,200.00  

 
 
The lump sum amount to be paid under this Agreement is $293,200.00. For informational purposes, a 
breakdown of Garver’s estimated costs is included in this Exhibit B with approximate current hourly 
rates for each employee classification. 
 
Additional Services (Extra Work). For services not described or included in Exhibit A, but requested by 
the Owner in writing or otherwise permitted in this Agreement, the Owner will pay Garver as expressly 
set forth in the applicable Amendment, or in the event the Amendment is silent, for the additional time 
spent on the Project, at the agreed upon rates for each classification of Garver’s personnel (may include 
contract staff classified at Garver’s discretion) plus reimbursable expenses including but not limited to 
printing, courier service, reproduction of contract documents, and travel.     
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Exhibit B

Killeen-Fort Hood Regional Airport

Terminal Mechanical Improvements

FEE SUMMARY

Fee Type Title I Service Estimated Fees

Lump Sum Preliminary Engineers Report  $       49,800.00 
Lump Sum 60% Preliminary Design  $     114,400.00 
Lump Sum 90% Final Design  $       65,700.00 
Lump Sum 100% Issued For Bid  $       32,800.00 
Lump Sum Bidding Services  $       30,500.00 

Subtotal for Title I Service 293,200.00$      
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Preliminary Engineers Report

WORK TASK DESCRIPTION E-5 E-4 E-3 E-2 E-1 AM-2

hr hr hr hr hr hr

1. Project Management

Project Administration 7

Coordination with FAA 2

Coordination with Client 6

Coordination with City 2

Internal Weekly Progress Meetings 7 7

Coordination with Design Team 14

Design Kickoff Meeting (2 people, on-site) 8 8

Site Visit (1 person, 1 trip) 8

Attend Report Review Meeting (1 person on-site, 1 person virtual) 2 8

Prepare and Distribute Report Review Meeting Minutes and Tasks 2

Develop Conceptual Opinions of Probable Construction Cost 4 4

Draft Report 8

Quality Control (QC) Review 2 4 2

Incorporate QC Review Comments and Submit Report 2

Subtotal - Project Management 16 0 0 75 0 16

2. Mechanical Engineering

Site Visit (1 person, 1 trip) 10

Record Drawing Review 1

PER Report 4 4 14

Develop Conceptual Opinions of Probable Construction Costs 1 1

Internal Quality Control (QC) Review 2

Incorporate QC Review Comments 2 2

Subtotal - Mechanical Engineering 6 18 0 0 17 0

3. Electrical Engineering

Site Visit (1 person, 1 trip) 12 4

Record Drawing Review 1 6 2

Coordination with Client to Determine Potential Additional Loads 2 2

Existing Load Analysis 1 4 2

Generator Sizing 1 4

Develop Conceptual Opinions of Probable Construction Costs 4 2

PER Report 8 8

Exhibit Creation 2 8

Internal Quality Control (QC) Review 2

Incorporate QC Review Comments 4

Attend PER Review Meeting (virtual) 2 2

Subtotal - Electrical Engineering 3 0 46 34 0 0

Hours 25 18 46 109 17 16

SUBTOTAL - SALARIES: $48,428.00

DIRECT NON-LABOR EXPENSES

Document Printing/Reproduction/Assembly $572.00

Postage/Freight/Courier $100.00

Office Supplies/Equipment $100.00

Computer Modeling/Software Use $100.00

Travel Costs $500.00
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SUBTOTAL - DIRECT NON-LABOR EXPENSES: $1,372.00

SUBTOTAL: $49,800.00

SUBCONSULTANTS FEE: $0.00

TOTAL FEE: $49,800.00
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60% Preliminary Design

WORK TASK DESCRIPTION E-5 E-4 E-3 E-2 E-1 AM-2

hr hr hr hr hr hr

1. Project Management

Project Administration 9

Coordination with FAA 2

Coordination with Client 4

Coordination with City 2

Internal Weekly Progress Meetings 9 9

Coordination with Design Team 18

Attend Preliminary Plan Review Meeting (1 person on-site, 1 person virtual) 2 8

Prepare and Distribute Preliminary Review Meeting Minutes and Tasks 2

Subtotal - Project Management 2 0 0 45 0 18

2. Civil Engineering

Base Map Setup 2

Preliminary Plans

Cover Sheet, Sheet Index, and General Notes 1

Project Layout Plan 2

Construction Safety Plans and Details 2

Existing Conditions Plans 2

Develop Preliminary Construction Contract Documents 4

Develop Preliminary Front End Specifications 8

Develop Preliminary Opinions of Probable Construction Costs 4

Internal Quality Control (QC) Review 4 4 2

Incorporate QC Review Comments 4

Incorporate PER (Owner/FAA/State) Review Comments 4

Subtotal - Civil Engineering 4 0 0 33 0 6

3. Mechanical Engineering

Mechanical Drawings 1 2

Mechanical Calcs 1 2

Mechanical Specs 2 2

Develop Preliminary Opinions of Probable Construction Costs 1

Internal Quality Control (QC) Review 2

Incorporate QC Review Comments 2 4

Incorporate PER (Owner/FAA/State) Review Comments 2 2

Subtotal - Mechanical Engineering 2 9 0 0 12 0

4. Electrical Engineering

Utility Coordination 4 6

Generator & ATS Calculations 1 2 4

General Electrical Calculations 1 6 8

Contract Documents

Removal Plans 4 6

Installation Plans 2 4 20

One-Line Diagram 1 2 6

Details 4 8

Panel Schedules 1 2 4

Specifications 1 8 2

Quantities 1 2

Develop Preliminary Opinions of Probable Construction Costs 1 2

Internal Quality Control (QC) Review 4 2 2

Incorporate QC Review Comments 4 8

Preliminary Design Review Meeting (Virtual) 2 2

Incorporate PER (Owner/FAA/Sate) Review Comments 2 2
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Subtotal - Electrical Engineering 11 0 48 82 0 0

Hours 19 9 48 160 12 24

SUBTOTAL - SALARIES: $54,355.00

DIRECT NON-LABOR EXPENSES

Document Printing/Reproduction/Assembly $638.00

Postage/Freight/Courier $100.00

Office Supplies/Equipment $100.00

Computer Modeling/Software Use $100.00

Travel Costs $250.00

SUBTOTAL - DIRECT NON-LABOR EXPENSES: $1,188.00

SUBTOTAL: $55,543.00

SUBCONSULTANTS FEE: $58,857.00

TOTAL FEE: $114,400.00
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90% Final Design

WORK TASK DESCRIPTION E-5 E-4 E-3 E-2 E-1 AM-2

hr hr hr hr hr hr

1. Project Management 

Project Administration 7

Coordination with FAA 2

Coordination with Client 4

Coordination with City 2

Internal Weekly Progress Meetings 7 7

Coordination with Design Team 14

Attend Final Plan Review Meeting (1 person on-site, 1 person virtual) 2 8

Prepare and Distribute Final Review Meeting Minutes and Tasks 2

Subtotal - Project Management 2 0 0 39 0 14

2. Civil Engineering

CSPP Submission to FAA Through OEAAA 2

Final Plans

Cover Sheet, Sheet Index, and General Notes 1

Project Layout Plan 1

Construction Safety Plans and Details 1

Existing Conditions Plans 1

Develop Final Construction Contract Documents 4

Develop Final Front End Specifications 4

Develop Final Opinions of Probable Construction Costs 2

Internal Quality Control (QC) Review 4 4 2

Incorporate QC Review Comments 4

Incorporate Preliminary (Owner/FAA/State) Review Comments 4

Subtotal - Civil Engineering 4 0 0 24 0 6

3. Mechanical Engineering

Mechanical Drawings 1 4

Mechanical Calcs 1 2

Mechanical Specs 2 4

Develop Final Opinions of Probable Construction Costs 1

Internal Quality Control (QC) Review 2

Incorporate QC Review Comments 2 4

Incorporate Preliminary (Owner/FAA/State) Review Comments 2 2

Subtotal - Subtotal - Civil Engineering 2 9 0 0 16 0

4. Electrical Engineering

Additional Utility Coordination 2 2

Update Generator & ATS Calculations 1 2

Update General Electrical Calculations 2 6

Update Contract Documents

Removal Plans 2 4

Installation Plans 4 12

One-Line Diagram 2 6

Details 2 4

Panel Schedules 1 2

Specifications 4

Update Quantities 1 1

Develop Final Opinions of Probable Construction Costs 1 1

Internal Quality Control (QC) Review 4 2 2

Incorporate QC Review Comments 4 8

Incorporate Preliminary (Owner/FAA/State) Review Comments 2 2

Final Design Review Meeting (Virtual) 2 2
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Subtotal - Electrical Engineering 4 0 32 54 0 0

Hours 12 9 32 117 16 20

SUBTOTAL - SALARIES: $40,538.00

DIRECT NON-LABOR EXPENSES

Document Printing/Reproduction/Assembly $577.00

Postage/Freight/Courier $100.00

Office Supplies/Equipment $100.00

Computer Modeling/Software Use $100.00

Travel Costs $250.00

SUBTOTAL - DIRECT NON-LABOR EXPENSES: $1,127.00

SUBTOTAL: $41,665.00

SUBCONSULTANTS FEE: $24,035.00

TOTAL FEE: $65,700.00
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100% Issued for Bid

WORK TASK DESCRIPTION E-5 E-4 E-3 E-2 E-1 AM-2

hr hr hr hr hr hr

1. Project Management 

Project Administration 2

Coordination with FAA

Coordination with Client 2

Coordination with City 1

Internal Weekly Progress Meetings 2 2

Coordination with Design Team 8

Attend IFB Plan Review Meeting (1 person on-site, 1 person virtual) 2 8

Prepare and Distribute IFB Review Meeting Minutes and Tasks 2

Subtotal - Project Management 2 0 0 23 0 4

2. Civil Engineering

IFB Plans

Cover Sheet, Sheet Index, and General Notes 1

Project Layout Plan 1

Construction Safety Plans and Details 1

Existing Conditions Plans 1

Develop IFB Construction Contract Documents 4

Develop IFB Front End Specifications 1

Develop IFB Opinions of Probable Construction Costs 1

Develop Final Preliminary Engineer's Report 2

Internal Quality Control (QC) Review 4 4 2

Incorporate QC Review Comments 1

Incorporate Final (Owner/FAA/State) Review Comments 1

Subtotal - Civil Engineering 4 0 0 14 0 6

3. Mechanical Engineering

Mechanical Drawings 1 2

Mechanical Calcs 1 1

Mechanical Specs 1 2

Develop IFB Opinions of Probable Construction Costs 1

Internal Quality Control (QC) Review 2

Incorporate QC Review Comments 2 2

Incorporate Final (Owner/FAA/State) Review Comments 2 2

Subtotal - Mechanical Engineering 2 8 0 0 9 0

4. Electrical Engineering

Update Contract Documents

Removal Plans 1 2

Installation Plans 1 2

One-Line Diagram 1 1

Details 1 1

Panel Schedules 1 1

Specifications 2

Update Quantities 1 1

Develop IFB Opinions of Probable Construction Costs 1 1

Internal Quality Control (QC) Review 2 1 1

Incorporate QC Review Comments 2 2

Incorporate Final (Owner/FAA/State) Review Comments 2 2

Subtotal - Electrical Engineering 2 0 14 14 0 0

Hours 10 8 14 51 9 10
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Salary Costs $3,220.00 $2,120.00 $3,150.00 $9,639.00 $1,449.00 $1,200.00

SUBTOTAL - SALARIES: $20,778.00

DIRECT NON-LABOR EXPENSES

Document Printing/Reproduction/Assembly $662.00

Postage/Freight/Courier $100.00

Office Supplies/Equipment $100.00

Computer Modeling/Software Use $100.00

Travel Costs $250.00

SUBTOTAL - DIRECT NON-LABOR EXPENSES: $1,212.00

SUBTOTAL: $21,990.00

SUBCONSULTANTS FEE: $10,810.00

TOTAL FEE: $32,800.00
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Bidding Services

WORK TASK DESCRIPTION E-5 E-4 E-3 E-2 E-1 AM-2

hr hr hr hr hr hr

1. Project Management

Administrative and Invoicing 2 1

Review and Respond to Request for Information (RFI) 2

Draft and Distribute Addendums 2

Coordination with Design Team 8

Attend Pre-Bid Meeting (2 people, on-site) 8 8

Attend Bid Opening (virtual) 1 1

Prepare Bid Tabulation 1

Evaluate Bids and Prepare Recommendation of Award 2
Prepare Issued for Construction Plans and 
Specifications 2

Subtotal - Project Management 11 0 0 25 0 2

2. Mechanical Engineering

Draft Addendums 4

Attend Pre-Bid Meeting  (2 people, virtual) 2 2

Prepare Issued for Construction Plans and 
Specifications

1 1

Subtotal - Mechanical Engineering 0 7 0 0 3 0

3. Electrical Engineering

Draft Addendums 12 6 3

Attend Pre-Bid Meeting  (1 person, on-site) 8

Prepare Issued for Construction Plans and 
Specifications

4 2 1

Subtotal - Electrical Engineering 0 0 24 8 4 0

Hours 11 7 24 33 7 2

SUBTOTAL - SALARIES: $18,401.00

DIRECT NON-LABOR EXPENSES

Document Printing/Reproduction/Assembly $589.00

Postage/Freight/Courier $100.00

Office Supplies/Equipment $100.00

Travel Costs $500.00

SUBTOTAL - DIRECT NON-LABOR EXPENSES: $1,289.00

SUBTOTAL: $19,690.00

SUBCONSULTANTS FEE: $10,810.00

TOTAL FEE: $30,500.00
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EXHIBIT C 

(INSURANCE) 
 

Pursuant to Section 7.1 of the Agreement, Garver shall maintain the following schedule of insurance until 
completion of the Services: 

  
Worker’s Compensation    Statutory Limit 
  
Automobile Liability  
   Combined Single Limit (Bodily Injury and Property 
Damage)   

$500,000 

  
General Liability  
   Each Occurrence $1,000,000 
             Aggregate  $2,000,000 
  
Professional Liability    
             Each Claim Made  $1,000,000 
             Annual Aggregate  $2,000,000 
  
Excess of Umbrella Liability   
              Per Occurrence  $1,000,000  
              General Aggregate  $1,000,000 
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APPENDIX D 

 

MANDATORY FEDERAL CONTRACT PROVISIONS FOR PROFESSIONAL SERVICES 

CONTRACTS 

 
1. ACCESS TO RECORDS AND REPORTS  
 
The Engineer must maintain an acceptable cost accounting system. The Engineer agrees to provide the 
sponsor, the Federal Aviation Administration, and the Comptroller General of the United States or any of 
their duly authorized representatives, access to any books, documents, papers, and records of the 
Engineer which are directly pertinent to the specific contract for the purpose of making audit, 
examination, excerpts and transcriptions. The Engineer agrees to maintain all books, records and 
reports required under this contract for a period of not less than three years after final payment is made 
and all pending matters are closed. 
 
2. CIVIL RIGHTS - GENERAL 
 
In all its activities within the scope of its airport program, the Engineer agrees to comply with pertinent 
statutes, Executive Orders and such rules as identified in Title VI List of Pertinent Nondiscrimination 
Acts and Authorities to ensure that no person shall, on the grounds of race, creed, color, national origin 
(including limited English proficiency), sex (including sexual orientation and gender identity), age, or 
disability be excluded from participating in any activity conducted with or benefiting from Federal 
assistance.  
 
This provision is in addition to that required by Title VI of the Civil Rights Act of 1964. 
 
This provision binds the Engineer and subconsultants from the solicitation period through the 
completion of the contract.  
 
3. CIVIL RIGHTS – TITLE VI ASSURANCE 
 
During the performance of this contract, the Engineer, for itself, its assignees, and successors in interest 
(hereinafter referred to as the “Engineer”) agrees as follows: 
 

I. Compliance with Regulations:  The Engineer (hereinafter includes consultants) will comply with 
the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they may be amended 
from time to time, which are herein incorporated by reference and made a part of this contract. 

 
II. Non-discrimination:  The Engineer, with regard to the work performed by it during the contract, 

will not discriminate on the grounds of race, color,  national origin (including limited English 
proficiency), creed, sex (including sexual orientation and gender identity), age, or disability in the 
selection and retention of subconsultants, including procurements of materials and leases of 
equipment.  The Engineer will not participate directly or indirectly in the discrimination prohibited 
by the Nondiscrimination Acts and Authorities, including employment practices when the contract 
covers any activity, project, or program set forth in Appendix B of 49 CFR part 21.  

 
III. Solicitations for Subcontracts, Including Procurements of Materials and Equipment:  In all 

solicitations, either by competitive bidding or negotiation made by the Engineer for work to be 
performed under a subcontract, including procurements of materials, or leases of equipment, 
each potential subconsultant or supplier will be notified by the Engineer of the Engineer’s 
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obligations under this contract and the Nondiscrimination Acts and Authorities on the grounds of 
race, color, or national origin.   

 
IV. Information and Reports:  The Engineer will provide all information and reports required by the 

Acts, the Regulations, and directives issued pursuant thereto and will permit access to its books, 
records, accounts, other sources of information, and its facilities as may be determined by the 
sponsor or the Federal Aviation Administration to be pertinent to ascertain compliance with such 
Nondiscrimination Acts and Authorities and instructions.  Where any information required of a 
Engineer is in the exclusive possession of another who fails or refuses to furnish the information, 
the Engineer will so certify to the sponsor or the Federal Aviation Administration, as appropriate, 
and will set forth what efforts it has made to obtain the information. 

 
V. Sanctions for Noncompliance:  In the event of an Engineer’s noncompliance with the non-

discrimination provisions of this contract, the sponsor will impose such contract sanctions as it or 
the Federal Aviation Administration may determine to be appropriate, including, but not limited 
to: 
 

a. Withholding payments to the Engineer under the contract until the Engineer 
complies; and/or 

 
b. Cancelling, terminating, or suspending a contract, in whole or in part. 

 
VI. Incorporation of Provisions:  The Engineer will include the provisions of paragraphs one through 

six in every subcontract, including procurements of materials and leases of equipment, unless 
exempt by the Acts, the Regulations and directives issued pursuant thereto.  The Engineer will 
take action with respect to any subcontract or procurement as the sponsor or the Federal 
Aviation Administration may direct as a means of enforcing such provisions including sanctions 
for noncompliance.  Provided, that if the Engineer becomes involved in, or is threatened with 
litigation by a subconsultant, or supplier because of such direction, the Engineer may request the 
sponsor to enter into any litigation to protect the interests of the sponsor.  In addition, the 
Engineer may request the United States to enter into the litigation to protect the interests of the 
United States. 

 
During the performance of this contract, the Contractor, for itself, its assignees, and successors in 
interest (hereinafter referred to as the “Contractor”) agrees to comply with the following non-
discrimination statutes and authorities; including but not limited to: 
 

• Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) (prohibits 
discrimination on the basis of race, color, national origin);  
 

• 49 CFR part 21 (Non-discrimination in Federally-Assisted programs of the Department of 
Transportation—Effectuation of Title VI of the Civil Rights Act of 1964);  
 

• The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 
USC § 4601) (prohibits unfair treatment of persons displaced or whose property has been 
acquired because of Federal or Federal-aid programs and projects);  
 

• Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as amended (prohibits 
discrimination on the basis of disability); and 49 CFR part 27 (Nondiscrimination on the Basis of 
Disability in Programs or Activities Receiving Federal Financial Assistance); 
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• The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) (prohibits 

discrimination on the basis of age); 
 

• Airport and Airway Improvement Act of 1982 (49 USC § 47123), as amended (prohibits 
discrimination based on race, creed, color, national origin, or sex);  
 

• The Civil Rights Restoration Act of 1987 (PL 100-259) (broadened the scope, coverage and 
applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act of 1975 and 
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms 
“programs or activities” to include all of the programs or activities of the Federal-aid recipients, 
sub-recipients and contractors, whether such programs or activities are Federally funded or 
not); 
 

• Titles II and III of the Americans with Disabilities Act of 1990 (42 USC § 12101, et seq) (prohibit 
discrimination on the basis of disability in the operation of public entities, public and private 
transportation systems, places of public accommodation, and certain testing entities) as 
implemented by U.S. Department of Transportation regulations at 49 CFR parts 37 and 38; 
 

• The Federal Aviation Administration’s Nondiscrimination statute (49 USC § 47123) (prohibits 
discrimination on the basis of race, color, national origin, and sex); 
 

• Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations (ensures nondiscrimination against minority 
populations by discouraging programs, policies, and activities with disproportionately high and 
adverse human health or environmental effects on minority and low-income populations); 
 

• Executive Order 13166, Improving Access to Services for Persons with Limited English 
Proficiency, and resulting agency guidance, national origin discrimination includes 
discrimination because of limited English proficiency (LEP).  To ensure compliance with Title VI, 
you must take reasonable steps to ensure that LEP persons have meaningful access to your 
programs [70 Fed. Reg. 74087 (2005)]; 
 

• Title IX of the Education Amendments of 1972, as amended, which prohibits you from 
discriminating because of sex in education programs or activities (20 USC § 1681, et seq). 

 
4. DEBARMENT AND SUSPENSION 
 
By submitting a bid/proposal under this solicitation, the Engineer certifies that neither it nor its principals 
are presently debarred or suspended by any Federal department or agency from participation in this 
transaction. 
 
5. EQUAL EMPLOYEMENT OPPORTUNITY (E.E.O.) 
 

I. During the performance of this contract, the Engineer agrees as follows: 
 

(1) The Engineer will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national origin. 
The Engineer will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment without regard to their race, color, religion, sex, 
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sexual orientation, gender identify or national origin. Such action shall include, but not be 
limited to the following: employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; 
and selection for training, including apprenticeship. The Engineer agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be 
provided setting forth the provisions of this nondiscrimination clause. 
 

(2) The Engineer will, in all solicitations or advertisements for employees placed by or on behalf 
of the Engineer, state that all qualified applicants will receive considerations for employment 
without regard to race, color, religion, sex, sexual orientation, gender identity, or national 
origin. 
 

(3) The Engineer will not discharge or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee 
or applicant. This provision shall not apply to instances in which an employee who has 
access to the compensation information of other employees or applicants as a part of such 
employee’s essential job functions discloses the compensation of such other employees or 
applicants to individuals who do not otherwise have access to such information, unless such 
disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 
proceeding, hearing, or action, including an investigation conducted by the employer, or is 
consistent with the Engineer’s legal duty to furnish information. 
 
 

(4) The Engineer will send to each labor union or representative of workers with which he has a 
collective bargaining agreement or other contract or understanding, a notice to be provided 
by the agency contracting officer, advising the said labor union or workers' representatives of 
the Engineer's commitments under this section 202 of Executive Order 11246 of September 
24, 1965, and shall post copies of the notice in conspicuous places available to employees 
and applicants for employment. 
 

(5) The Engineer will comply with all provisions of Executive Order 11246 of September 24, 
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor. 
 

(6) The Engineer will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or 
pursuant thereto, and will permit access to his books, records, and accounts by the 
administering agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 
 

(7) In the event of the Engineer's noncompliance with the nondiscrimination clauses of this 
contract or with any of the said rules, regulations, or orders, this contract may be canceled, 
terminated, or suspended in whole or in part and the Engineer may be declared ineligible for 
further Government contracts or federally assisted construction contracts in accordance with 
procedures authorized in Executive Order 11246 of September 24, 1965, and such other 
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as 
otherwise provided by law. 
 

(8) The Engineer will include the portion of the sentence immediately preceding paragraph (1) 
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and the provisions of paragraphs (1) through (8) in every subcontract or purchase order 
unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be 
binding upon each subconsultant or vendor. The Engineer will take such action with respect 
to any subcontract or purchase order as the administering agency may direct as a means of 
enforcing such provisions, including sanctions for noncompliance: Provided, however, that in 
the event an Engineer becomes involved in, or is threatened with, litigation with a 
subconsultant or vendor as a result of such direction by the administering agency the 
Engineer may request the United States to enter into such litigation to protect the interests of 
the United States. 
 

II. Standard Federal Equal Employment Opportunity Contract Specifications 
 

(1) As used in these specifications:  
 

a. "Covered area" means the geographical area described in the solicitation from which 
this contract resulted; 
 

b. "Director" means Director, Office of Federal Contract Compliance Programs 
(OFCCP), U.S. Department of Labor, or any person to whom the Director delegates 
authority; 
 

c. "Employer identification number" means the Federal social security number used on 
the Employer's Quarterly Federal Tax Return, U.S. Treasury Department Form 941; 

 
d. "Minority" includes:  

 
i. Black (all) persons having origins in any of the Black African racial groups not 

of Hispanic origin); 
 

ii. Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South 
American, or other Spanish culture or origin, regardless of race); 
 

iii. Asian and Pacific Islander (all persons having origins in any of the original 
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the 
Pacific Islands); and 
 

iv. American Indian or Alaskan native (all persons having origins in any of the 
original peoples of North America and maintaining identifiable tribal 
affiliations through membership and participation or community 
identification). 

 
(2) Whenever the Engineer, or any subconsultant at any tier, subcontracts a portion of the work 

involving any construction trade, it shall physically include in each subcontract in excess of 
$10,000 the provisions of these specifications and the Notice which contains the applicable 
goals for minority and female participation and which is set forth in the solicitations from 
which this contract resulted. 
 

(3) If the Engineer is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by 
the U.S. Department of Labor in the covered area either individually or through an 
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association, its affirmative action obligations on all work in the Plan area (including goals and 
timetables) shall be in accordance with that Plan for those trades which have unions 
participating in the Plan. Engineers shall be able to demonstrate their participation in and 
compliance with the provisions of any such Hometown Plan.  Each Engineer or subconsultant 
participating in an approved plan is individually required to comply with its obligations under 
the EEO clause and to make a good faith effort to achieve each goal under the Plan in each 
trade in which it has employees.  The overall good faith performance by other Engineers or 
subconsultants toward a goal in an approved Plan does not excuse any covered Engineer's 
or subconsultant's failure to take good faith efforts to achieve the Plan goals and timetables. 
 

(4) The Engineer shall implement the specific affirmative action standards provided in 
paragraphs 7a through 7p of these specifications.  The goals set forth in the solicitation from 
which this contract resulted are expressed as percentages of the total hours of employment 
and training of minority and female utilization the Engineer should reasonably be able to 
achieve in each construction trade in which it has employees in the covered area. Covered 
construction Engineers performing construction work in a geographical area where they do 
not have a Federal or federally assisted construction contract shall apply the minority and 
female goals established for the geographical area where the work is being performed.  
Goals are published periodically in the Federal Register in notice form, and such notices may 
be obtained from any Office of Federal Contract Compliance Programs office or from Federal 
procurement contracting officers.  The Engineer is expected to make substantially uniform 
progress in meeting its goals in each craft during the period specified. 

 
(5) Neither the provisions of any collective bargaining agreement nor the failure by a union with 

whom the Engineer has a collective bargaining agreement to refer either minorities or women 
shall excuse the Engineer's obligations under these specifications, Executive Order 11246 or 
the regulations promulgated pursuant thereto. 
 

(6) In order for the non-working training hours of apprentices and trainees to be counted in 
meeting the goals, such apprentices and trainees shall be employed by the Engineer during 
the training period, and the Engineer shall have made a commitment to employ the 
apprentices and trainees at the completion of their training, subject to the availability of 
employment opportunities.  Trainees shall be trained pursuant to training programs approved 
by the U.S. Department of Labor. 
 

(7) The Engineer shall take specific affirmative actions to ensure equal employment opportunity. 
 The evaluation of the Engineer's compliance with these specifications shall be based upon 
its effort to achieve maximum results from its actions.  The Engineer shall document these 
efforts fully and shall implement affirmative action steps at least as extensive as the following:  
 

a. Ensure and maintain a working environment free of harassment, intimidation, and 
coercion at all sites, and in all facilities at which the Engineer's employees are 
assigned to work.  The Engineer, where possible, will assign two or more women to 
each construction project. The Engineer shall specifically ensure that all foremen, 
superintendents, and other onsite supervisory personnel are aware of and carry out 
the Engineer's obligation to maintain such a working environment, with specific 
attention to minority or female individuals working at such sites or in such facilities. 
 

b. Establish and maintain a current list of minority and female recruitment sources, 
provide written notification to minority and female recruitment sources and to 
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community organizations when the Engineer or its unions have employment 
opportunities available, and maintain a record of the organizations' responses. 

 
c. Maintain a current file of the names, addresses, and telephone numbers of each 

minority and female off-the-street applicant and minority or female referral from a 
union, a recruitment source, or community organization and of what action was taken 
with respect to each such individual.  If such individual was sent to the union hiring 
hall for referral and was not referred back to the Engineer by the union or, if referred, 
not employed by the Engineer, this shall be documented in the file with the reason 
therefore along with whatever additional actions the Engineer may have taken. 

 
d. Provide immediate written notification to the Director when the union or unions with 

which the Engineer has a collective bargaining agreement has not referred to the 
Engineer a minority person or female sent by the Engineer, or when the Engineer has 
other information that the union referral process has impeded the Engineer's efforts 
to meet its obligations. 

 
e. Develop on-the-job training opportunities and/or participate in training programs for 

the area which expressly include minorities and women, including upgrading 
programs and apprenticeship and trainee programs relevant to the Engineer's 
employment needs, especially those programs funded or approved by the 
Department of Labor.  The Engineer shall provide notice of these programs to the 
sources compiled under 7b above. 

 
f. Disseminate the Engineer's EEO policy by providing notice of the policy to unions 

and training programs and requesting their cooperation in assisting the Engineer in 
meeting its EEO obligations; by including it in any policy manual and collective 
bargaining agreement; by publicizing it in the company newspaper, annual report, 
etc.; by specific review of the policy with all management personnel and with all 
minority and female employees at least once a year; and by posting the company 
EEO policy on bulletin boards accessible to all employees at each location where 
construction work is performed. 

 
g. Review, at least annually, the company's EEO policy and affirmative action 

obligations under these specifications with all employees having any responsibility for 
hiring, assignment, layoff, termination, or other employment decisions including 
specific review of these items with onsite supervisory personnel such a 
superintendents, general foremen, etc., prior to the initiation of construction work at 
any job site.  A written record shall be made and maintained identifying the time and 
place of these meetings, persons attending, subject matter discussed, and 
disposition of the subject matter. 

 
h. Disseminate the Engineer's EEO policy externally by including it in any advertising in 

the news media, specifically including minority and female news media, and providing 
written notification to and discussing the Engineer's EEO policy with other Engineers 
and subconsultants with whom the Engineer does or anticipates doing business. 

 
i. Direct its recruitment efforts, both oral and written, to minority, female, and 

community organizations, to schools with minority and female students; and to 
minority and female recruitment and training organizations serving the Engineer's 
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recruitment area and employment needs.  Not later than one month prior to the date 
for the acceptance of applications for apprenticeship or other training by any 
recruitment source, the Engineer shall send written notification to organizations, such 
as the above, describing the openings, screening procedures, and tests to be used in 
the selection process. 

 
j. Encourage present minority and female employees to recruit other minority persons 

and women and, where reasonable, provide after school, summer, and vacation 
employment to minority and female youth both on the site and in other areas of a 
Engineer's workforce. 

 
k. Validate all tests and other selection requirements where there is an obligation to do 

so under 41 CFR Part 60-3. 
 

l. Conduct, at least annually, an inventory and evaluation at least of all minority and 
female personnel, for promotional opportunities and encourage these employees to 
seek or to prepare for, through appropriate training, etc., such opportunities. 

 
m. Ensure that seniority practices, job classifications, work assignments, and other 

personnel practices do not have a discriminatory effect by continually monitoring all 
personnel and employment related activities to ensure that the EEO policy and the 
Engineer's obligations under these specifications are being carried out. 

 
n. Ensure that all facilities and company activities are non-segregated except that 

separate or single user toilet and necessary changing facilities shall be provided to 
assure privacy between the sexes. 

 
o. Document and maintain a record of all solicitations of offers for subcontracts from 

minority and female construction Engineers and suppliers, including circulation of 
solicitations to minority and female Engineer associations and other business 
associations.  

 
p. Conduct a review, at least annually, of all supervisor's adherence to and performance 

under the Engineer's EEO policies and affirmative action obligations. 
 

(8) Engineers are encouraged to participate in voluntary associations, which assist in fulfilling 
one or more of their affirmative action obligations (7a through 7p).  The efforts of an Engineer 
association, joint Engineer union, Engineer community, or other similar groups of which the 
Engineer is a member and participant, may be asserted as fulfilling any one or more of its 
obligations under 7a through 7p of these specifications provided that the Engineer actively 
participates in the group, makes every effort to assure that the group has a positive impact on 
the employment of minorities and women in the industry, ensures that the concrete benefits 
of the program are reflected in the Engineer's minority and female workforce participation, 
makes a good faith effort to meet its individual goals and timetables, and can provide access 
to documentation which demonstrates the effectiveness of actions taken on behalf of the 
Engineer.  The obligation to comply, however, is the Engineer's and failure of such a group to 
fulfill an obligation shall not be a defense for the Engineer's noncompliance. 
 

(9) A single goal for minorities and a separate single goal for women have been established.  
The Engineer, however, is required to provide equal employment opportunity and to take 
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affirmative action for all minority groups, both male and female, and all women, both minority 
and non-minority.  Consequently, if the particular group is employed in a substantially 
disparate manner (for example, even though the Engineer has achieved its goals for women 
generally, the Engineer may be in violation of the Executive Order if a specific minority group 
of women is underutilized.) 
 

(10)  The Engineer shall not use the goals and timetables or affirmative action standards to 
discriminate against any person because of race, color, religion, sex, sexual orientation, 
gender identity, or national origin. 
 

(11)  The Engineer shall not enter into any subcontract with any person or firm debarred from 
Government contracts pursuant to Executive Order 11246. 
 

(12)  The Engineer shall carry out such sanctions and penalties for violation of these 
specifications and of the Equal Opportunity Clause, including suspension, termination, and 
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive 
Order 11246, as amended, and its implementing regulations, by the Office of Federal 
Contract Compliance Programs. Any Engineer who fails to carry out such sanctions and 
penalties shall be in violation of these specifications and Executive Order 11246, as 
amended. 
 

(13)  The Engineer, in fulfilling its obligations under these specifications, shall implement specific 
affirmative action steps, at least as extensive as those standards prescribed in paragraph 7 of 
these specifications, so as to achieve maximum results from its efforts to ensure equal 
employment opportunity. If the Engineer fails to comply with the requirements of the 
Executive Order, the implementing regulations, or these specifications, the Director shall 
proceed in accordance with 41 CFR 60-4.8. 
 

(14)  The Engineer shall designate a responsible official to monitor all employment related activity 
to ensure that the company EEO policy is being carried out, to submit reports relating to the 
provisions hereof as may be required by the Government, and to keep records.  Records 
shall at least include for each employee, the name, address, telephone number, construction 
trade, union affiliation if any, employee identification number when assigned, social security 
number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of 
changes in status, hours worked per week in the indicated trade, rate of pay, and locations at 
which the work was performed.  Records shall be maintained in an easily understandable and 
retrievable form; however, to the degree that existing records satisfy this requirement, 
Engineers shall not be required to maintain separate records. 
 

(15)  Nothing herein provided shall be construed as a limitation upon the application of other laws 
which establish different standards of compliance or upon the application of requirements for 
the hiring of local or other area residents (e.g., those under the Public Works Employment Act 
of 1977 and the Community Development Block Grant Program). 

 
6. FEDERAL FAIR LABOR STANDARDS ACT (FEDERAL MINIMUM WAGE) 
 
All contracts and subcontracts that result from this solicitation incorporate by reference the provisions 
of 29 CFR part 201, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as if 
given in full text.  The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor 
standards for full and part time workers. 
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The Engineer has full responsibility to monitor compliance to the referenced statute or regulation.  
The Engineer must address any claims or disputes that arise from this requirement directly with the 
U.S. Department of Labor – Wage and Hour Division 

 
 
7. OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970 
 
All contracts and subcontracts that result from this solicitation incorporate by reference the 
requirements of 29 CFR Part 1910 with the same force and effect as if given in full text.  Engineer 
must provide a work environment that is free from recognized hazards that may cause death or 
serious physical harm to the employee. The Engineer retains full responsibility to monitor its 
compliance and their subconsultant’s compliance with the applicable requirements of the 
Occupational Safety and Health Act of 1970 (20 CFR Part 1910).  Engineer must address any claims 
or disputes that pertain to a referenced requirement directly with the U.S. Department of Labor – 
Occupational Safety and Health Administration. 
 
8. TERMINATION OF CONTRACT 
 

I. Termination for Convenience. The Owner may, by written notice to the Engineer, terminate 
this Agreement for its convenience and without cause or default on the part of Engineer. 
Upon receipt of the notice of termination, except as explicitly directed by the Owner, the 
Engineer must immediately discontinue all services affected. 
 
Upon termination of the Agreement, the Engineer must deliver to the Owner all data, surveys, 
models, drawings, specifications, reports, maps, photographs, estimates, summaries, and 
other documents and materials prepared by the Engineer under this contract, whether 
complete or partially complete.  
 
Owner agrees to make just and equitable compensation to the Engineer for satisfactory work 
completed up through the date the Engineer receives the termination notice.  Compensation 
will not include anticipated profit on non-performed services. 
 
Owner further agrees to hold Engineer harmless for errors or omissions in documents that 
are incomplete as a result of the termination action under this clause. 

 
II. Termination for Default. Either party may terminate this Agreement for cause if the other party 

fails to fulfill its obligations that are essential to the completion of the work per the terms and 
conditions of the Agreement. The party initiating the termination action must allow the 
breaching party an opportunity to dispute or cure the breach.  
 
The terminating party must provide the breaching party [7] days advance written notice of its 
intent to terminate the Agreement. The notice must specify the nature and extent of the 
breach, the conditions necessary to cure the breach, and the effective date of the termination 
action.  The rights and remedies in this clause are in addition to any other rights and 
remedies provided by law or under this agreement. 
 
a) Termination by Owner: The Owner may terminate this Agreement in whole or in part, for 

the failure of the Engineer to: 
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1. Perform the services within the time specified in this contract or by Owner approved 
extension; 
 

2. Make adequate progress so as to endanger satisfactory performance of the Project; 
 

3. Fulfill the obligations of the Agreement that are essential to the completion of the 
Project. 
 

Upon receipt of the notice of termination, the Engineer must immediately discontinue all 
services affected unless the notice directs otherwise.  Upon termination of the 
Agreement, the Engineer must deliver to the Owner all data, surveys, models, drawings, 
specifications, reports, maps, photographs, estimates, summaries, and other documents 
and materials prepared by the Engineer under this contract, whether complete or partially 
complete.  
 
Owner agrees to make just and equitable compensation to the Engineer for satisfactory 
work completed up through the date the Engineer receives the termination notice.  
Compensation will not include anticipated profit on non-performed services. 
 
Owner further agrees to hold Engineer harmless for errors or omissions in documents 
that are incomplete as a result of the termination action under this clause. 
 

b) Termination by Engineer: The Engineer may terminate this Agreement in whole or in part, 
if the Owner: 
 
1. Defaults on its obligations under this Agreement; 

 
2. Fails to make payment to the Engineer in accordance with the terms of this 

Agreement; 
 

3. Suspends the Project for more than 180 days due to reasons beyond the control of 
the Engineer. 

 
Upon receipt of a notice of termination from the Engineeer, Owner agrees to cooperate 
with Engineer for the purpose of terminating the agreement or portion thereof, by mutual 
consent.  If Owner and Engineer cannot reach mutual agreement on the termination 
settlement, the Engineer may, without prejudice to any rights and remedies it may have, 
proceed with terminating all or parts of this Agreement based upon the Owner’s breach of 
the contract. 
 
In the event of termination due to Owner breach, the Engineer is entitled to invoice 
Owner and to receive full payment for all services performed or furnished in accordance 
with this Agreement and all justified reimbursable expenses incurred by the Engineer 
through the effective date of termination action. Owner agrees to hold Engineer harmless 
for errors or omissions in documents that are incomplete as a result of the termination 
action under this clause. 

 
9. TRADE RESTRICTION CERTIFICATION 
 
By submission of an offer, the Engineer certifies that with respect to this solicitation and any resultant 
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contract, the Engineer – 
 

(1) is not owned or controlled by one or more citizens of a foreign country included in the list of 
countries that discriminate against U.S. firms as published by the Office of the United States 
Trade Representative (USTR.); 
 

(2) has not knowingly entered into any contract or subcontract for this project with a person that 
is a citizen or national of a foreign country included on the list of countries that discriminate 
against U.S. firms as published by the USTR; and  
 

(3) has not entered into any subcontract for any product to be used on the Federal on the project 
that is produced in a foreign country included on the list of countries that discriminate against 
U.S. firms published by the USTR. 
 

This certification concerns a matter within the jurisdiction of an agency of the United States of 
America and the making of a false, fictitious, or fraudulent certification may render the maker subject 
to prosecution under Title 18, United States Code, § 1001. 
 
The Engineer must provide immediate written notice to the Owner if the Engineer learns that its 
certification or that of a subconsultant was erroneous when submitted or has become erroneous by 
reason of changed circumstances.  The Engineer must require subconsultants provide immediate 
written notice to the Engineer if at any time it learns that its certification was erroneous by reason of 
changed circumstances. 
 
Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance 
with 49 CFR § 30.17, no contract shall be awarded to an Engineer or subconsultant:  
 

(1) who is owned or controlled by one or more citizens or nationals of a foreign country included 
on the list of countries that discriminate against U.S. firms published by the  USTR. or  
 

(2) whose subconsultants are owned or controlled by one or more citizens or nationals of a 
foreign country on such  USTR list or  
 

(3) who incorporates in the public works project any product of a foreign country on such USTR  
list; 
 

Nothing contained in the foregoing shall be construed to require establishment of a system of records 
in order to render, in good faith, the certification required by this provision.  The knowledge and 
information of an Engineer is not required to exceed that which is normally possessed by a prudent 
person in the ordinary course of business dealings. 
 
The Engineer agrees that, if awarded a contract resulting from this solicitation, it will incorporate this 
provision for certification without modification in in all lower tier subcontracts. The Engineer may rely 
on the certification of a prospective subconsultant that it is not a firm from a foreign country included 
on the list of countries that discriminate against U.S. firms as published by USTR, unless the 
Engineer has knowledge that the certification is erroneous. 
 
This certification is a material representation of fact upon which reliance was placed when making an 
award.  If it is later determined that the Engineer or subconsultant knowingly rendered an erroneous 
certification, the Federal Aviation Administration (FAA) may direct through the Owner cancellation of 

102



 
 

Appendix D – Federal Contract Provisions 13 of 13  
GRK – Terminal Mechanical Improvements Design Garver Project No. A06-2301160 
 

the contract or subcontract for default at no cost to the Owner or the FAA. 
 
10. VETERAN’S PREFERENCE 
 
In the employment of labor (excluding executive, administrative, and supervisory positions), the 
Engineer and all sub-tier Engineers must give preference to covered veterans as defined within Title 
49 United States Code Section 47112.  Covered veterans include Vietnam-era veterans, Persian Gulf 
veterans, Afghanistan-Iraq war veterans, disabled veterans, and small business concerns (as defined 
by 15 U.S.C. § 632) owned and controlled by disabled veterans.  This preference only applies when 
there are covered veterans readily available and qualified to perform the work to which the 
employment relates. 
 
11. TAX DELINQUENCY AND FELONY CONVICTIONS 
 
The Engineer agrees that, if awarded a contract resulting from this solicitation, it will incorporate this 
provision for certification in all lower tier subcontracts. 
 

1) The Engineer represents that it is not a corporation that has any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative remedies have been exhausted or 
have lapsed, and that is not being paid in a timely manner pursuant to an agreement with the 
authority responsible for collecting the tax liability. 
 

2) The Engineer represents that it is not a corporation that was convicted of a criminal violation 
under any Federal law within the preceding 24 months. 
 

Felony conviction: Felony conviction means a conviction within the preceding twenty-four (24) 
months of a felony criminal violation under any Federal law and includes conviction of an offense 
defined in a section of the U.S. code that specifically classifies the offense as a felony and conviction 
of an offense that is classified as a felony under 18 U.S.C. § 3559. 
 
Tax Delinquency: A tax delinquency is any unpaid Federal tax liability that has been assessed, for 
which all judicial and administrative remedies have been exhausted, or have lapsed, and that is not 
being paid in a timely manner pursuant to an agreement with the authority responsible for collecting 
the tax liability. 

 
12. PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE 

SERVICES OR EQUIPMENT 
 
Engineer and Subconsultants agree to comply with mandatory standards and policies relating to use 
and procurement of certain telecommunications and video surveillance services or equipment in 
compliance with the National Defense Authorization Act [Public Law 115-232 § 889(f)(1)]. 
 
13. DOMESTIC PREFERENCES FOR PROCUREMENTS 
 
The Bidder or Offeror certifies by signing and submitting this bid or proposal that, to the greatest extent 
practicable, the Bidder or Offeror has provided a preference for the purchase, acquisition, or use of 
goods, products, or materials produced in the United States (including, but not limited to, iron, 
aluminum, steel, cement, and other manufactured products) in compliance with 2 CFR § 200.322. 
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EXHIBIT E 

 

STATE OF TEXAS REQUIREMENTS 

 

I. PROHIBITION ON CONTRACTS WITH FOREIGN TERRORIST ORGANIZATIONS  
  

Consultant’s Acknowledgement of Prohibition on Contracts with Foreign Terrorist Organizations 

Effective September 1, 2017, Consultant acknowledges, in accordance with Chapter 2252 of the 

Texas Government Code, that (a) Consultant does not engage in business with Iran, Sudan, or any 

foreign terrorist organizations and (b) Consultant is not listed by the Texas Comptroller as a terrorist 

organization as defined by Chapter 2252 of the Texas Government Code. Consultant further 

acknowledges that this provision is hereby incorporated by reference, as if written word for word, into 

any subsequent contract entered into between the City and Consultant for (1) professional or 

consulting services subject to the Professional Services Act – Chapter 2254 of the Texas Government 

Code, (2) general construction, (3) an improvement, (4) a service, (5) a public works project, or (6) for 

a purchase of supplies, materials or equipment.  

  

II. PROHIBITION ON CONTRACTS WITH COMPANIES BOYCOTTING ISRAEL  
  

Consultant’s Acknowledgement of Prohibition on Contracts with Companies Boycotting Israel 

Effective September 1, 2017 and as amended May 7, 2019, Consultant acknowledges, in accordance 

with Chapter 2271 of the Texas Government Code, that Consultant does not boycott Israel and will 

not boycott Israel during the term of any contract with the City of Killeen to provide goods and 

services to the City. Consultant further acknowledges that this provision is hereby incorporated by 

reference, as if written word for word, into any subsequent contract entered into between the City and 

Consultant for goods and services.  
  

III. PROHIBITION ON CONTRACTS WITH CERTAIN FOREIGN-OWNED COMPANIES IN 

CONNECTION WITH CRITICAL INFRASTRUCTURE  
  

Consultant’s Acknowledgement of Prohibition on Contracts with Certain Foreign-Owned Companies 

in Connection with Critical Infrastructure Effective June 18, 2021, Consultant acknowledges, in 

accordance with Chapter 2274 of the Texas Government Code, that Consultant does not and will not 

engage in contracts with certain foreign-owned companies in connection with critical infrastructure 

during the term of any contract with the City of Killeen to provide goods and services to the City. 

Consultant further acknowledges that this provision is hereby incorporated by reference, as if written 

word for word, into any subsequent contract entered into between the City and Consultant for goods 

and services.  

  

IV. PROHIBITION ON CONTRACTS WITH COMPANIES THAT DISCRIMINATE AGAINST FIREARM 

AND AMMUNITION INDUSTRIES  
  

The Consultant must verify that it does not have a practice, policy, guidance or directive that 

discriminates against a firearm entity or firearm trade association and will not discriminate during the 

term of the contract against a firearm entity or firearm trade association. Verification is not required 
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from a sole source provider or when the city does not receive any bids from a company able to 

provide the required verification. Discriminate, firearm entity and firearm trade association are defined 

in Government Code Chapter 2274  

 

V. PROHIBITION ON CONTRACTS WITH COMPANIES BOYCOTTING CERTAIN ENERGY 

COMPANIES  
  

The Consultant verifies that it does not have a practice, policy, guidance or directive that 

discriminates against certain energy companies as defined in Chapter 809 of the Texas Government 

Code. The Consultant verifies that it: 

a) Does not boycott energy companies; and 

b) Will not boycott energy companies during the term of the contract 
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Exhibit F – Certificate of Engineer   
GRK – Terminal Mechanical Improvements Design Garver Project No. A06-2301160 
 

EXHIBIT F  

 

 

 

AIRPORT IMPROVEMENT AID PROJECT:  TBD 
 STATE:  TEXAS 
 
 CERTIFICATION OF ENGINEER 

 
 

I hereby certify that I am Mitchell McAnally, PE, PMP and duly authorized representative of the 
firm of GARVER, LLC, whose address is 285 SE Inner Loop, Georgetown, TX 78626, and that neither 
I nor the above firm I here represent has: 
 

(a) Employed or retained for a commission, percentage, brokerage, contingent fee, or other 
consideration, any firm or person (other than a bona fide employee working solely for me of the above 
consultant) to solicit or secure this contract. 
 

(b) Agreed, as an express or implied condition for obtaining this contract, to employ or retain 
the services of any firm or person in connection with carrying out the contract; or 
 

(c) Paid or agreed to pay to any firm, organization, or person (other than a bona fide employee 
working solely for me or the above consultant) any fee, contribution, donation, or consideration of any 
kind, for, or in connection with, procuring or carrying out the contract; except as here expressly stated 
(if any). 
 

I acknowledge that this certificate is to be furnished to the Federal Aviation Administration of the 
United States Department of Transportation, in connection with this contract involving participation of 
Airport Improvement Program (AIP) funds and is subject to applicable State and Federal laws, both 
criminal and civil. 
 
GARVER, LLC 
 
 
 
By______________________________ 
              
 
DATE: 
 
 
 
________________________________ 
 
 
 

  

 

07/20/2023
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Controlling
Name of Interested Party

4
Nature of interest

City, State, Country (place of business)
Intermediary

(check applicable)

CERTIFICATE OF INTERESTED PARTIES 1295FORM
1 of 1

1

OFFICE USE ONLY

2 07/28/2023

Complete Nos. 1 - 4 and 6 if there are interested parties.
Complete Nos. 1, 2, 3, 5, and 6 if there are no interested parties.

Name of business entity filing form, and the city, state and country of the business entity's place
of business.
GARVER LLC
GEORGETOWN, TX United States
Name of governmental entity or state agency that is a party to the contract for which the form is
being filed.

Provide the identification number used by the governmental entity or state agency to track or identify the contract, and provide a
description of the services, goods, or other property to be provided under the contract.

3

City of Killeen

Engineering Design Services for Killeen-Fort Hood Regional Airport (GRK) Terminal Mechanical Improvements Project.
Bid No. 24-09

2023-1052447

Date Filed:

Date Acknowledged:

Certificate Number:

CERTIFICATION OF FILING

SOBER, JEFFERY XGEORGETOWN, TX United States

HOLDER, JR, JERRY XGEORGETOWN, TX United States

MOTT, JR., WM. EARL XGEORGETOWN, TX United States

HOSKINS, BROCK XGEORGETOWN, TX United States

SCHNIERS, BRENT XGEORGETOWN, TX United States

MCILLWAIN, FRANK XGEORGETOWN, TX United States

GRAVES, MICHAEL XGEORGETOWN, TX United States

6

Signature of authorized agent of contracting business entity

My name is _______________________________________________________________,

UNSWORN DECLARATION

Check only if there is NO Interested Party.5

My address is _______________________________________________, _______________________,

and my date of birth is _______________________.

Executed in ________________________________________County,

I declare under penalty of perjury that the foregoing is true and correct.

(street) (state) (zip code) (country)

(year)(month)

 _______, ______________, _________.

State of ________________, on the _____day of ___________, 20_____.

(city)

(Declarant)

Version V3.5.1.39e6f620www.ethics.state.tx.usForms provided by Texas Ethics Commission

Mitchell McAnally

Frisco TX USA

July31 23Collin

3000 Internet Blvd, Ste 400

Texas

75034

07/02/1986
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PROFESSIONAL SERVICES AGREEMENT WITH 
GARVER, LLC FOR THE PASSENGER TERMINAL 
MECHANICAL IMPROVEMENTS DESIGN

September 19, 2023RS-23-146 109



Background

 The Bipartisan Infrastructure Law (BIL) signed into law
on November 15, 2021, provides $15 billion in
Airport Infrastructure Grants (AIG) over a five (5)
year period for airport-related projects as defined
under the existing Airport Improvement Grant and
Passenger Facility Charge (PFC) criteria.

2
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Background

 The City has been offered a Federal Aviation
Administration (FAA) BIL Airport Infrastructure Grant in the
amount of $267,322 to fund 90% of the Design Services,
Project Administration and Bidding Services of the
Passenger Terminal Mechanical Improvements Project at
the Killeen-Fort Hood Regional Airport (KFHRA).
Matching funds, in the amount of $29,703, will come from
the FAA PFC Application that was approved by the FAA
on February 16, 2023.

3
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Background

 The project is comprised of various components including
the replacement of the baggage claim carousels and
associated belt system; upgrading the baggage system
control hardware and software; replacing the
Preconditioned Air (PCAir) on boarding bridges 1 and 6;
and the replacement of the emergency generator.

 No impact to the operational fund or fund balance.

4
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Discussion

 Staff negotiated a professional services agreement with
Garver, LLC for project administration, design services
and bidding services in the amount of $293,200

 $263,880 federally funded

 $29,320 funded by PFC funds

 Garver, LLC is the Airport’s engineer of record and was
selected via a competitive process

5
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Alternatives

 Do not approve the agreement

 Approve the agreement

6
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Recommendation

 Approve the professional services agreement
with Garver, LLC in the amount of $293,200
and authorize the City Manager or designee to
execute all agreement documents and any and
all amendments or actions within the amounts set
by federal, state and local law

7
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Staff Report

City of Killeen

File Number: RS-23-148

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution awarding Bid Number 23-44 for the Terminal Demolition Project 

at Skylark Field Airport to R&L Global Inc., in an amount of $157,094.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Mike Wilson, Executive Director of Aviation

SUBJECT: Award Bid No. 23-44 Terminal Demolition Project at Skylark Field Airport

BACKGROUND AND FINDINGS:

The previous airline terminal building at Skylark Field is 44 years old and has been vacant for the 

past 19 years.  Numerous attempts to repurpose the building have failed due, in part, to the size, 

configuration, and the overall condition of the interior of the building. Recent storm damage has 

caused a portion of an exterior wall and a portion of the roof to collapse, rendering it uninhabitable 

and structurally unsafe. The Skylark Field Master Plan, that was approved in October of 2016, calls 

for the demolition of the terminal building to make way for future aviation related development.

 

The funding for this project will come from the Aviation Capital Improvement Plan (CIP) fund. 

The Terminal Demolition project was advertised on August 6 & 13, 2023.  Advertising appeared in 

the local newspaper as well as the City’s website. Additionally, it was advertised on multiple 

statewide electronic bidding websites.

Bids were opened on August 23, 2023, and the City of Killeen received six (6) bids as follows: 

Vendor Base Bid Additive Alternate 1 Total

R&L Global Inc. 103,456 53,638 157,094.00

AAR Incorporated 131,200 68,400 199,600.00

RNDI Companies, Inc. 173,670 96,622.50 270,292.50

Tejas Destructors, LLC 204,500 93,250 297,750.00

JR Ramon Demolition 274,000 55,000 329,000.00

American Abatement LLC 448,194 155,600 603,794.00

A thorough review of each bid package was completed by the airport staff.  R&L Global Inc. was the 

lowest responsive and responsible bidder. Therefore, the staff’s recommendation is to award the 

contract, with additive alternate 1, to R&L Global Inc. in the amount of $157,094.

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-148)

THE ALTERNATIVES CONSIDERED:

1. Reject the bid.

2. Authorize award of contract to R&L Global Inc. for Base 

Bid.

3. Authorize award of contract to R&L Global Inc. for Base Bid and Additive Alternate 1.

Which alternative is recommended? Why?

Staff recommends Alternative 3 because:

1. R&L Global Inc. was the lowest responsible bidder 

whose proposal was the most advantageous to the City.

2. The terminal building is uninhabitable, structurally 

unsafe, and beyond repair.

3. Demolition of the terminal building furthers the goals of the Skylark Field Master Plan.

CONFORMITY TO CITY POLICY:

This item conforms to local and state policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The expenditure for Alternative 3 in the current fiscal year is $157,094.

Is this a one-time or recurring expenditure?

This is a one-time expenditure.

Is this expenditure budgeted?

Yes, funds are available in the Aviation CIP Fund account 523-8905-493.69-03.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes

RECOMMENDATION:

Staff recommends City Council authorize Bid Number 23-44 for the Terminal Demolition project to 

R&L Global Inc. for the Base Bid and Additive Alternate 1 in the amount of $157,094 and 

recommends that the City Council authorize the City Manager, or designee, to execute all contract 

Page 2City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-148)

documents and any and all change orders or actions within the amounts set by state and local law.

DEPARTMENTAL CLEARANCES:

Finance

Legal

Purchasing

ATTACHED SUPPORTING DOCUMENTS:

Bid Proposal

Bid Tab

Contract

Digital Contract

Certificate of Interested Parties

Page 3City of Killeen Printed on 9/22/2023
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City of Killeen 

Purchasing 
Lorianne Luciano, Director of Procurement 

802 N 2nd St, Killeen, TX 76541 
 

 

 

PROPOSAL DOCUMENT REPORT 
Bid No. 23-44 

Skylark Field Airport Terminal Demolition 
RESPONSE DEADLINE: August 23, 2023 at 2:00 pm 
Report Generated:  Wednesday, August 23, 2023 

 

R&L Global Inc Proposal 

CONTACT INFORMATION 

Company: 
R&L Global Inc 

Email: 
tim@rlglobalinc.com 

Contact: 
Tim Rogers 

Address: 
3527 Mansfield 
Houston, TX 77091 

Phone: 
(713) 201-6675 

Website: 
https://rlglobalinc.com/ 

Submission Date: 
Aug 22, 2023 11:27 AM 

119

https://rlglobalinc.com/


PROPOSAL DOCUMENT REPORT 
Bid No. 23-44 
Skylark Field Airport Terminal Demolition 

 
 

PROPOSAL DOCUMENT REPORT                     
Invitation For Bid - Skylark Field Airport Terminal Demolition 
Page 2 

ADDENDA CONFIRMATION 

Addendum #1 
Confirmed Aug 22, 2023 11:27 AM by Tim Rogers 

QUESTIONNAIRE 

1. Conflict of Interest Questionnaire (Form CIQ)* 
Please download the below documents, complete, and upload. 

• Conflict_of_Interest_Questi... 

COI_8-21-23.pdf 

2. Certificate of Interested Parties (Form 1295)* 
If awarded, vendor must submit the Certificate of Interested Parties Form 1295 online. 

Texas Government Code Section 2252.908 requires that parties contracting with governmental entities submit a disclosure of 
interested parties form for contracts entered into after January 1, 2016. Successful bidders shall electronically submit the form at the 
following website: https://www.ethics.state.tx.us/whatsnew/elf_info_form1295.htm and provide the City with a certified copy prior 
to Council approval of the award. 

Please confirm that you shall file the Certificate of Interested Parties (Form 1295) if awarded the contract. 

Confirmed 

3. Acknowledgement – “Boycott Israel* 
By submitting this proposal the vendor hereby verifies that it does not boycott Israel and will not boycott Israel during the term of this 
contract. Boycotting Israel is defined in Texas Government Code section 808.001 to mean refusing to deal with, terminating business 
activities with, or taking any action that is intended to penalize, inflict economic harm on, or limit commercial relations specifically 
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PROPOSAL DOCUMENT REPORT 
Bid No. 23-44 
Skylark Field Airport Terminal Demolition 

 
 

PROPOSAL DOCUMENT REPORT                     
Invitation For Bid - Skylark Field Airport Terminal Demolition 
Page 3 

with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action made 
for ordinary business purposes. 

Confirmed 

4. Acknowledgement – "Boycott Energy Companies”* 
By submitting this proposal the vendor hereby verifies that it does not boycott energy companies and will not boycott energy 
companies during the term of the contract. “Boycott energy company” is defined in Texas Government Code section 809.001 to 
mean, without an ordinary business purpose, refusing to deal with terminating business activities with, or otherwise taking any action 
that is intended to penalize, inflict economic harm on, or limit commercial relations with a company because the company: (A) 
engages in the exploration, production, utilization, transportation, sale, or manufacturing of fossil fuel-based energy and does not 
commit or pledge to meet environmental standards beyond applicable federal and state law; or (B) does business with a company 
described by Paragraph (A). 

Confirmed 

5. Acknowledgement – “Prohibition on contracts with companies that discriminate against firearm and ammunition industries”* 
By submitting this proposal the vendor hereby verifies that it does not have a practice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association and will not discriminate during the term of the contract against a firearm entity 
or firearm trade association. Discriminate against a firearm entity or a firearm trade association are defined in Texas Government 
Code section 2274.001 as (A) with respect to the entity or association, to (i) refuse to engage in the trade of any goods or services; (ii) 
refrain from continuing an existing business relationship; (iii) terminate an existing business relationship; or (iv) otherwise express a 
prejudice against the entity or association; and (B) does not include the established policies of a merchant, retail seller, or platform 
that restrict or prohibit the listing or selling of ammunition, firearms, or firearm accessories. 

Confirmed 

6. Antitrust Law Certification* 
The vendor hereby certifies that neither the vendor nor the entity represented by the vendor, or anyone acting for such entity has 
violated the antitrust laws of the State of Texas, codified in Section 15.01 et seq., Texas Business and Commerce Code, or the Federal 
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PROPOSAL DOCUMENT REPORT 
Bid No. 23-44 
Skylark Field Airport Terminal Demolition 

 
 

PROPOSAL DOCUMENT REPORT                     
Invitation For Bid - Skylark Field Airport Terminal Demolition 
Page 4 

antitrust laws, nor communicated directly or indirectly, prior to the solicitation opening with any competitor or any other person 
engaged in such line of business. 

No 

7. Litigation Disclosure* 
Have you or any member of your Firm or Team to be assigned to this engagement ever been indicted or convicted of a felony or 
misdemeanor greater than a Class C in the last five (5) years? 

No 

8. Has the company been in bankruptcy, reorganization, or receivership in the last 5 years?* 
No 

9. Has the company been disqualified or debarred by any public agency, including the Federal Government, from participation in 
public contracts?* 

No 

10. Does any City of Killeen employee or official have any financial or other interest in your company?* 
No 

11. Can service be accomplished as specified in the specifications?* 
Yes 

12. When can service commence after award (number of days)?* 
15 

13. Point of contact to resolve issues (delivery or invoice):* 
Please provide the name, title, address, email, and phone number of contact. 

122



PROPOSAL DOCUMENT REPORT 
Bid No. 23-44 
Skylark Field Airport Terminal Demolition 
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Tim Rogers 

(Project Manager) 

3527 Mansfield Dr Houston, TX 77091 

tim@rlglobalinc.com 

(713) 201-6675 

14. Copyrighted Material* 
Texas Public Information Act 

Steps to Assert Information Confidential or Proprietary 

All bids or proposals, data, and information submitted to the City of Killeen are subject to release under the Texas Public Information 
Act (“Act”) unless exempt from release under the Act. You are not encouraged to submit data and/or information that you consider to 
be confidential or proprietary unless it is absolutely required to understand and evaluate your submission. 

On each page where confidential or proprietary information appears, you must label the confidential or proprietary information. Do 
not label every page of your submission as confidential as there are pages (such as the certification forms and bid sheet with pricing) 
that are not confidential. It is recommended that each page that contains either confidential or proprietary information be printed on 
colored paper (such as yellow or pink paper). At a minimum the pages where the confidential information appears should be labeled 
and the information you consider confidential or proprietary clearly marked. 

Failure to label the actual pages on which information considered confidential appears will be considered as a waiver of confidential 
or proprietary rights in the information. 

In the event a request for public information is filed with the City which involves your submission, you will be notified by the City of 
the request so that you have an opportunity to present your reasons for claims of confidentiality to the Texas Attorney General. 

The proposal/bid submitted to the City contains NO confidential information and may be released to the public if required under the 
Texas Public Information Act. 
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Bid No. 23-44 
Skylark Field Airport Terminal Demolition 
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15. If your proposal contains confidential information identify where it is located. 
Where in your proposal is the confidential information? Please be specific. 

N/A 

16. Does bidder maintain insurance as specified herein (see insurance requirements within the specifications and terms and 
conditions)?* 

Answer YES or 

If your answer is NO, then please describe the differences here. 

Yes 

17. Insurance Broker Information* 
Please provide your Insurance Broker's Name, contact name, phone number, fax number, and email address. 

Adam Koch  

The Kock Insurance Group 

(281) 918-4974 

akoch@kochig.com 

18. Are there claims that are pending against this insurance policy?* 
Answer No or 

If yes, please describe: 

NO 

19. List the most recent services that you have had with other public agencies, if any, and/or other customers (up to five) that are 
same/similar to this project.* 

We have not worked for Government Agencies.  
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Bid No. 23-44 
Skylark Field Airport Terminal Demolition 

 
 

PROPOSAL DOCUMENT REPORT                     
Invitation For Bid - Skylark Field Airport Terminal Demolition 
Page 7 

20. Proposal Requirements* 
Did you read through and confirm that you met all of the proposal requirements in the specifications and contract documents? 

Yes 

21. Proposal Documents* 
Please Upload your COMPLETE Proposal here. 

RL_Global_Killeen_Skylark_Airport_Deom_8-22-23.pdf 
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Kent Cagle
City Manager

Laura Calcote
City Secretary

8101 Clear Creek Road, Box C

Killeen, TX  76549

Killeen-Fort Hood Regional Airport
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AWARD OF CONTRACT-TERMINAL 
DEMOLITION AT SKYLARK FIELD 
AIRPORT
September 19, 2023RS-23-148 176



Background

 The previous airline terminal building at Skylark
Field is 44 years old and has been vacant for the
past 19 years.

 Numerous attempts to repurpose the building
have failed due in part to the size, configuration,
and the overall condition of the interior.

2
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Background
3

 Recent storm damage has caused a portion of an
exterior wall and a portion of the roof to
collapse, rendering it uninhabitable and
structurally unsafe.

 The Skylark Field Master Plan that was approved
in October of 2016, calls for the demolition of the
terminal to make way for future aviation related
development.

178



Discussion

 The project will consist primarily of the demolition of the
existing old terminal building that is no longer in use.

 The funding for this project will come from the Aviation
Capital Improvement Plan (CIP) fund.

 The Terminal Demolition project was advertised on August 6
& August 13, 2023. Advertising appeared in the local
newspaper as well as the City’s website. Additionally, it was
advertised on multiple statewide electronic bidding sites.

4
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Discussion

 Bids were opened on August 23, 2023 - six (6) bids
received

5

Vendor Base Bid Additive Alternate 1(Slab, 
Foundation, Pavement Removal 
and Restoration)

Total

R&L Global Inc. 103,456 53,638 157,094.00
AAR Incorporated 131,200 68,400 199,600.00
RNDI Companies, Inc. 173,670 96,622.50 270,292.50
Tejas Destructors, LLC 204,500 93,250 297,750.00
JR Ramon Demolition 274,000 55,000 329,000.00
American Abatement LLC 448,194 155,600 603,794.00
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Discussion

 Staff reviewed bid packages and found R&L Global
Inc. to be the lowest responsive and responsible
bidder.

 Staff recommends the contract be awarded to R&L
Global Inc. based on bid and price offered.
 Includes Base Bid and Additive Alternate 1
 The contract amount is $157,094.
 Project will be funded by the Aviation Capital Improvement

Plan (CIP) Fund

6

181



Alternatives

 Reject the Bid
 Authorize award of contract to R&L Global Inc. for 

Base Bid
 Authorize award of contract to R&L Global Inc. for 

Base Bid and Additive Alternate 1

7
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Recommendation

 Approve the contract with R&L Global Inc. for the
Base Bid and Additive Alternate 1in the amount of
$157,094 and authorize the City Manager or
designee to execute all contract documents and any
and all change orders or actions within the amounts
set by state and local law

8
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Staff Report

City of Killeen

File Number: RS-23-149

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution authorizing the agreement with Waste Management Inc. for the 

disposal of the City’s municipal solid waste.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Jeffery Reynolds, Executive Director of Public Works

SUBJECT: Approval of Agreement with Waste Management Inc. for the Disposal of 

the City’s municipal solid waste

BACKGROUND AND FINDINGS:

The City of Killeen Transfer Station processes over 130,000 tons of municipal solid waste (MSW) 

annually. On October 8, 2015, the City of Killeen entered into a contract for disposal services for the 

City’s MSW with Waste Management, Inc. Waste Management, Inc. maintains the Temple landfill, 

which is the primary destination of disposal for the city’s MSW, and the Williamson County landfill, 

which could be used as a secondary destination. 

On September 1, 2020, City Council approved Amendment #3 to that contract, which extended the 

term of the disposal agreement to October 7, 2023.

The proposed agreement, which would become effective at the expiration of the current agreement 

and would remain effective for five (5) years, sets the disposal rate at $33.12 per ton (base disposal 

rate). As with the existing agreement, the base disposal rate would automatically increase at the 

end of each twelve (12) month period by eighty five percent (85%) of the percentage increase of 

the Consumer Price Index, series CUSR0000SEHG02 CPI-U Garbage & Trash Collection Services, US 

City Average, not seasonally adjusted, as published by the United States Department of Labor, 

Bureau of Labor Statistics (“CPI-U”). The CPI-U adjustment will be calculated using the change in 

the 12-month annual average of monthly CPI-U index values between the May to April period of the 

year immediately prior to the adjustment date, and the May to April period of the year before. 

Adjustments to the Contractor’s service rates shall be made in units of one cent ($0.01). 

Additionally, the base disposal rate will receive an annual adjustment for a fuel surcharge of fifteen 

percent (15%) of the percentage increase of the EIA Diesel, On Highway, Retail, Fuel

Price for the Gulf Coast Region, as published by the United States Energy Information

Administration. The Diesel fuel adjustment will be calculated using the change in the 12-month 

annual average of monthly EIA fuel index values between May to April period of the

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-149)

year immediately prior to the adjustment date, and the May to April period of the year before.

Adjustments to the Contractor’s service rates shall be made in units of one cent ($0.01).

THE ALTERNATIVES CONSIDERED:

1. Do not authorize the disposal agreement with Waste Management, Inc.

2. Authorize the disposal agreement with Waste Management Inc. allowing the city to continue 

utilizing their services for the duration of five (5) years.

Which alternative is recommended? Why?

Alternative two is recommended in order to ensure disposal services for the City’s municipal solid 

waste at a set cost each year.

CONFORMITY TO CITY POLICY:

Per the Texas Health and Safety Code sections 363.116 and 363.117, the City of Killeen has the 

authority to enter into this agreement to provide the City of Killeen municipal solid waste 

management disposal services on the terms considered appropriate by the city.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The FY 2024 estimated expenditures for the proposed agreement for MSW disposal is $5,012,174.

Is this a one-time or recurring expenditure?

Recurring annually

Is this expenditure budgeted?

Yes, funds are available in the Solid Waste Fund Transfer Station account 540-3475-439.50-40.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes

RECOMMENDATION:

City Council authorize the City Manager, or his designee, to execute the disposal agreement with 

Waste Management Inc. for the disposal of the city’s municipal solid waste for the duration of five 

(5) years as well as any amendments within limits established by City policy or State Law.

Page 2City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-149)

DEPARTMENTAL CLEARANCES:

Public Works

Purchasing

Finance

City Attorney

ATTACHED SUPPORTING DOCUMENTS:

Agreement

Certificate of Interested Parties

Contract Verification
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City of Killeen / Waste Management of Texas, Inc. Disposal Agreement, 2023 
Page 1 of 12 
 

Non-Hazardous Waste 
Landfill Disposal Agreement 

 
This Agreement dated this 8th day of October 2023, by and between Waste Management of 
Texas, Inc., a Texas corporation (the “Company”), and the City of Killeen (the “City”). 
 

WHEREAS, the City and Company desire to enter into a contract for disposal of the City’s 
solid waste at a facility authorized to accept municipal solid waste for disposal;   

 
WHEREAS, the proper disposal of the City’s solid waste is critical to the public’s health, 

safety, and welfare and is a procurement necessary to preserve and protect the health and safety of 
the City’s residents; 

 
WHEREAS, this Agreement falls within the exemption set out in §252.022(a)(2) of the 

Texas Local Government Code;  
 
 WHEREAS, the City has the authority under §363.116 and §363.117 of the Texas Health 

& Safety Code to enter into this Agreement so that the City is provided solid waste management 
disposal services on the terms considered appropriate by the City;  
 

WHEREAS, this Agreement is for the disposal of approximately 128,000 tons per year of 
Acceptable Waste as defined in Paragraph 1 delivered by the City to the Company; and 

 
NOW, THEREFORE, for and in consideration of the sum of Ten Dollars ($10.00) and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged and confessed, the parties hereby agree as follows: 
 
1.          Acceptable Waste. City agrees to deliver and Company agrees to accept for disposal a 
projected annual tonnage of approximately 128,000 tons per year of Acceptable Waste as defined 
herein at a properly authorized disposal site. This amount may fluctuate as described in Paragraph 
3 below. The City warrants that the waste to be delivered to the Landfill hereunder (i) will be of 
the type that can legally be disposed of at a Type I, Municipal Solid Waste Facility; (ii) is the type 
of waste that is acceptable at the City of Killeen transfer station under its state issued permit, (iii) 
will not contain any hazardous, radioactive, or toxic waste or substance as defined by applicable 
federal, state or local laws or regulations; and (iv) will not contain any Special Waste unless 
specifically described in a generator’s waste profile sheet and attached hereto or which Company 
later agrees to accept in writing.  The City’s waste meeting the criteria of (i), (ii), (iii) and (iv) 
above shall be referred to as "Acceptable Waste” or “Waste," and all other waste shall be referred 
to as "Unacceptable Waste." Title to Acceptable Waste shall transfer to the Company upon 
Company’s acceptance of the Waste for disposal into the Landfill.  
 
              For the purposes of this Agreement, Special Waste means waste defined as such by the 
Texas Commission on Environmental Quality in Title 30, Chapter 330.3 (148) of the Texas 
Administrative Code (TAC) that requires special handling, special disposal methods, or 
manifesting at the disposal facility.  The City agrees to comply with all precautions, limitations, 
and conditions placed on the disposal of Special Waste by the Company, and to comply with all 
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applicable laws, regulations, and rules related to Special Waste.  If the City or its contracted 
transporter delivers or unloads waste at the Landfill that is thought to be Acceptable Waste, but 
subsequently the City or its contracted transporter obtains knowledge or information that such 
waste is or may be Unacceptable Waste, the City shall inform the Company immediately.   Neither 
title to nor liability for Unacceptable Waste shall vest in the Company at any time. 
 
2.      Term of Agreement. This Agreement shall commence on the 8th day of October 2023, 
(“Effective Date”) and shall remain in effect for five (5) years until midnight on October 7, 2028 
(“Term”). 
 
3. Rates for Disposal.  
  
a. Although the City, in accordance with Paragraph 5 below, grants Company the exclusive 

right to receive for disposal the municipal solid waste as defined in that paragraph, no 
minimum monthly tonnage requirement is hereby established, as many factors, such as waste 
minimization, curbside recycling or other waste reduction methods mandated by local, state 
and federal regulations, population increases and decreases, or other factors, may result in 
increases or decreases in the amounts of waste to be processed under this Agreement. 
However, as stated in this Agreement, the City approximates, based on past levels and future 
projections that approximately 128,000 tons of Acceptable Waste will be delivered by the 
City and disposed of by Company pursuant to the terms of this Agreement.  
 

b. The disposal rate will be fixed for from the Effective Date until September 30, 2024 in 
accordance with Exhibit A attached hereto (the “base rate” or “base disposal rate”), provided 
the City abides by the terms of this Agreement. Company will also include in its invoice, 
payable by the City, the required State fees as provided under the Texas Health & Safety 
Code § 361.013 or other applicable law or regulation (when these fees are added to the base 
rate the amount shall constitute the “final rate”). Commencing on October 1, 2024 and each 
October 1 thereafter (the “Adjustment Date”), the service rates set forth in the Rate Schedule 
in Exhibit A, as adjusted hereunder, shall be automatically increased by eighty five percent 
(85%) of the percentage increase of the Consumer Price Index, series CUSR0000SEHG02 
CPI-U Garbage & Trash Collection Services, US City Average, not seasonally adjusted, as 
published by the United States Department of Labor, Bureau of Labor Statistics (“CPI-U”).  
The CPI-U adjustment will be calculated using the change in the 12-month annual average of 
monthly CPI-U index values between the May to April period of the year immediately prior 
to the adjustment date, and the May to April period of the year before.  Adjustments to the 
Contractor’s service rates shall be made in units of one cent ($0.01). Fractions less than one 
cent ($0.01) shall not be considered when making adjustments. Company shall notify the 
City no later than June 1 of each year for the implementation.  
 

c. Commencing on the first anniversary of the Agreement effective date, and on the same 
anniversary date annually thereafter (the “Adjustment Date”), the service rates set forth in the 
Rate Schedule in Exhibit A, as adjusted hereunder, shall be automatically increased by 
fifteen percent (15%) of the percentage increase of the EIA Diesel, On Highway, Retail, Fuel 
Price for the Gulf Coast Region, as published by the United States Energy Information 
Administration.  The Diesel fuel adjustment will be calculated using the change in the 12-
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month annual average of monthly EIA fuel index values between May to April period of the 
year immediately prior to the adjustment date, and the May to April period of the year before.  
Adjustments to the Contractor’s service rates shall be made in units of one cent ($0.01). 
Fractions less than one cent ($0.01) shall not be considered when making adjustments. 
Company shall notify the City no later than June 1 of each year for the implementation. 
 

d. The disposal rates contained in this Agreement are valid and applicable only at the City of 
Temple Landfill, located at 706 Landfill Road, Temple, Texas, 76501 and the Williamson 
County Landfill, located at 600 Landfill Road, Hutto, Texas and the (hereafter collectively 
referred to as “Landfill”). Exhibit A attached hereto contains the disposal rates for City for 
the first twelve (12) months of the Agreement. The Temple Landfill shall be the primary 
landfill in which the City or its designated hauler shall deliver the Acceptable Waste and the 
Williamson County Landfill shall be the alternate disposal site as more specifically described 
in paragraph 14 below.    

 
Except as provided in the preceding paragraphs 3.a. through 3.c., the Company may adjust the 

disposal rates hereunder to account for increases in the Company’s costs resulting from 
Uncontrollable Circumstances. Uncontrollable Circumstances means and includes an act, event, 
or condition occurring during the Term that has or will affect Company’s costs of providing the 
services and complying with all applicable laws and permits related to the disposal of Waste at the 
Landfill and which is beyond the Company’s reasonable control. Uncontrollable Circumstances 
shall include, but are not limited to, (i) changes in any laws, ordinances, regulatory requirements 
or guidelines, (including changes in construction or interpretation thereof or changes in the manner 
or method of enforcement thereof by the applicable regulating authority), (ii) increased costs of 
compliance with the Landfill’s TCEQ issued solid waste permit; (iii) orders or directives of any 
court or governmental body or instrumentality thereof directly related to the continued disposal of 
the City’s Waste, excluding fines or judgments levied on Company resulting from Company’s 
violation of any federal, state or local law, (iv) reasonable additional preparation for other work 
required by any sample of Special Waste or actual, newly disclosed or newly discovered changes 
in the properties, characteristics or conditions of the Waste, or new handling procedures required 
by federal, state, or local regulations. Company will provide written notice to the City of such 
Uncontrollable Circumstance and associated adjustment at least thirty (30) days prior 
implementing the change. 
 

During the Term of this Agreement should an increase or a new fee, tax or charge by any local, 
state, or federal government entity be charged specific to the solid waste disposal industry and 
assessed upon waste disposal, such additional fees, taxes or charges, as directly related to the City’s 
Waste disposed at the given Landfill will be borne by the City. Furthermore, should there be a 
change in local, state or federal law specific to the solid waste industry that materially and directly 
impacts the operating costs of the Landfill in relation to the City’s Waste, the City will pay its pro-
rata share of the additional costs. 

 
4.  Compliance with Laws. The City shall, in all matters relating to the collection, 
transportation and disposal of the Waste hereunder, comply with all applicable federal, state and 
local laws, regulations, rules and orders relating to such activities. The City represents and warrants 
that the Waste it or its contractor transports to the Landfill for disposal will not contain any 
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unacceptable quantity of hazardous, radioactive or toxic materials or substances. The City 
represents that it and its contractors will utilize all necessary and appropriate methods to screen 
waste coming through the City owned transfer station, which Waste is scheduled for disposal at 
the Landfill, to help ensure such waste does not contain or constitute Unacceptable Waste. 
 
5.  Exclusivity. The City agrees that this Agreement is exclusive, and that the Company 
shall have the exclusive right to receive for disposal all of the Waste generated within the corporate 
limits of the City, excluding recyclables and brush and other composting materials removed from 
the waste stream prior to transport to Company’s Landfill, for the term of this Agreement. 
Regardless of whom transports the waste, the City agrees that it will require any waste hauler to 
transport and deliver all such Waste, as qualified in this Paragraph, pursuant to the terms of this 
Agreement. 
 
6.  Operating Rules. 

a. The Company reserves the right to make and enforce reasonable rules and regulations 
concerning Landfill operations, the conduct of the drivers and others on Company or Landfill 
premises, quantities and sources of Waste, and any other matters necessary or desirable for the 
safe, legal and efficient operation of the Landfill. City and/or its waste hauling contractor agree to 
conform to such rules and regulations as they may be established and amended from time to time. 
 

b. The Company shall have the right to refuse to allow disposal of any Waste that does not 
conform to the requirements of this Agreement or to any applicable law, regulation, rule or order, 
even if only a part of the waste load is nonconforming. City or its waste hauling contractor shall 
inspect all Waste at the place of collection and shall remove any Unacceptable Waste before 
transporting it to the Landfill. The Company shall have the right to inspect all trucks of waste 
haulers including City in order to determine whether the Waste is conforming or nonconforming. 
It is understood, however, that the failure of the Company to perform any such inspection, or the 
failure of the Company to detect Unacceptable Waste despite such inspections, shall in no way 
relieve City of its obligations to deliver only Acceptable Wastes to the Landfill. City shall be 
responsible for and bear all reasonable expenses incurred by Company for the removal and proper 
disposal of Unacceptable Waste delivered by City in accordance with Paragraph 13 below. 
 

c. All of the Waste delivered by the City or its contractor shall be weighed at the Landfill by 
the Company, and such weight shall be used in determining the invoice amount. City reserves the 
right to contest an invoiced amount and Company shall provide all necessary documentation, 
including periodic calibration reports as required by the Texas Department of Agricultural Weights 
and Measures Division or other applicable agency, to City upon written request in order to resolve 
any invoicing dispute. Any additional and unwarranted charge found in any invoice shall be 
credited to the following month’s invoice. 

 
d. In the event that the City or its contractor’s vehicle should become incapacitated or unable 

to move while on the Landfill premises, the Company may, but shall not be obligated to, provide 
assistance in moving the vehicle. In such circumstances, the City or its contractor’s driver or agent 
shall make any necessary connections to City’s vehicle and City expressly agrees that the 
Company shall have no liability for damage, except damages resulting from negligence or gross 
negligence of Company to the City or its Contractor’s vehicle or property while providing such 
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assistance. 
 

e. Company agrees that, for the purposes of this Agreement, City or City’s waste hauler shall 
be allowed to access the Landfill in accordance with the schedule as provided on Exhibit A 
attached hereto. All Waste acceptance hours at the Landfill must be in compliance with the 
Landfill’s TCEQ issued municipal solid waste permit. The City will generally require Landfill 
access for disposal of its Waste every calendar day except for Sundays and the following holidays: 
New Year’s Day, Independence Day, Thanksgiving Day and Christmas Day. Landfill waste 
acceptance hours and days of operation may be altered with the written consent of each party, so 
long as such alteration complies with the Landfill’s TCEQ issued Permit. 
 
7.  Payment. Company shall send monthly invoices to City for all charges due in that month. 
City shall pay Company within thirty (30) calendar days of receipt of invoice. The maximum 
finance charge allowed by law will be applied to all overdue amounts. If the City fails to timely 
pay Company’s invoices, the Company has the right, after giving at least ten (10) calendar days’ 
written notice to the City Manager, to suspend disposal services. 
 
8.  Right of Disposal. This Agreement does not grant any rights to the City or its waste hauler 
contractor to dispose of Waste other than in accordance herewith. The Company reserves the right 
to terminate access to the Landfill to City or its contractor in the event of breach or violation by 
City or its contractor of any of the Company’s operating rules (as provided under Paragraph 6 
above), any breach of this Agreement or any applicable laws, upon fourteen (14) calendar days of 
receipt of written notice of the same to the City. City shall be afforded the opportunity to cure 
breach within this fourteen (14) day period. 
 

In the event that Company’s disposal services are interrupted (i.e., the Company is unable 
to accept Waste at the Landfill(s)) for any reason, except as otherwise provided in this Agreement, 
for more than twenty-four (24) consecutive hours, the City shall have the right to make temporary 
independent arrangements for the purpose of continuing this necessary service to its citizens. 
Company shall be required to reimburse City for any excess costs above the unit prices included 
herein. Company will, with due diligence, restore services at no additional expense to the City. 
Except as provided for in this Agreement, if the interruption in service continues for a period of 
thirty (30) consecutive calendar days and is caused, in part or in total, by the Company’s 
negligence, willful misconduct, its failure to comply with applicable federal, state, or local laws, 
or circumstances within the Company’s reasonable control, the City shall have the right to 
terminate the rights and privileges granted in this Agreement and seek forfeiture of Company’s 
performance bond, and subject Company to any other recourse as provided by law. 

 
9.  Indemnification. To the extent allowed by law, the Company agrees to indemnify, save 
harmless, and defend the City from and against any and all demands, liabilities, claims, penalties, 
forfeitures, suits, and the costs and expenses incident thereto (including costs of defense, 
settlement, and reasonable attorneys' fees), which it may hereafter incur, become responsible for, 
or pay out as a result of death or bodily injuries to any person, destruction or damage to any 
property, contamination of or adverse effects on the environment, or any violation of governmental 
laws, regulations, or orders to the extent caused, in whole or in part, by the negligent or willful 
acts or omissions of the Company’s employees or its subcontractors in the performance of this 
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Agreement. 
 

To the extent allowed by law, the City agrees to indemnify, save harmless, and defend the 
Company from and against any and all demands, liabilities, claims, penalties, forfeitures, suits, 
and the costs and expenses incident thereto (including costs of defense, settlement, and reasonable 
attorneys' fees), which it may hereafter incur, become responsible for, or pay out as a result of 
death or bodily injuries to any person, destruction or damage to any property, contamination of or 
adverse effects on the environment, or any violation of governmental laws, regulations, or rules to 
the extent caused by the City’s breach of any warranty, term or provision of the Agreement, or any 
negligent or willful act or omission of the City, its employees, or contractors in the performance 
of this Agreement. 
 

The City shall be responsible for and shall pay or reimburse the Company for any and all 
expenses incurred by the Company as a result of breaches by the City of its obligations hereunder, 
including, but not limited to, fines and clean-up expenses resulting from waste delivered by City 
and increased inspection, testing, study and analysis costs made necessary due to reasonable 
concerns of the Company as to the content of the waste following discovery of Unacceptable 
Waste. 

 
The Company shall be responsible for and shall pay or reimburse the City for any and all 

reasonable expenses incurred by the City as a result of breach(es) by the Company of its obligations 
hereunder. The City shall be responsible for and shall pay or reimburse the Company for any and 
all reasonable expenses incurred by the Company as a result of breach(es) by the City of its 
obligations hereunder. 

 
The indemnification and other obligations stated in this Paragraph 9 shall survive the 

termination of this Agreement. 
 

10.  Insurance. The City and/or its hauling contractor shall maintain in full force and effect 
throughout the term of this Agreement the following types of insurance in at least the limits 
specified below: 

Coverages     Minimum Limits of Liability 
Worker’s Compensation   Statutory 
General Liability    $1,000,000 combined single limit 
Automobile Liability    $1,000,000 combined single limit 
 

All insurance policies will be written by insurers authorized to do business in the state in 
which the landfill is located. Prior to the City being allowed on Landfill premises, the City or its 
hauling contactor shall provide the Company with certificates of insurance or other satisfactory 
evidence that such insurance has been procured and is in force, and all the policies listed above, 
with the exception of the Workers’ Compensation policy, shall name the Company as an additional 
insured. Said policies shall not thereafter be cancelled, be permitted to expire, or be changed 
without thirty (30) calendar days’ advance written notice to the Company. 

 
11.  Failure to Perform; Force Majeure. Neither party shall be liable for its failure to perform 
hereunder due to circumstances not its fault and beyond its reasonable control, including but not 
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limited to, strikes or other labor disputes; lockouts, riots, civil disturbance or sabotage; fires, 
floods, explosions, accidents, industry-wide equipment or labor shortage, pandemic, epidemic, 
federal, state or local governmental orders, declarations, or decrees, severe weather or acts of God 
affecting either party hereto. In the event of any of the circumstances listed in the preceding 
sentence, or if any federal, state or district court or governmental agency, such as the Texas 
Commission on Environmental Quality, takes any action which would (i) close or restrict 
operations at the Landfill(s), (ii) limit the quantity or prohibit the disposal of waste at the 
Landfill(s), or (iii) limit the ability of or prohibit the City from delivering waste to the Landfill(s), 
except a closure resulting from Company’s failure to comply with applicable federal, state, or local 
regulations, the Company shall have the right, at its option, to reduce, suspend or terminate City’s 
access to the Landfill(s) immediately, without prior notice and without any additional liabilities 
between the parties, other than City’s then due payment obligations hereunder. Provided, however, 
Company shall be obligated to notify City within three (3) calendar days of Company’s receipt of 
any notice from any federal, state or district court or governmental agency that may adversely 
affect Company’s ability to perform under the terms of this Agreement. In the event that closure 
of both Landfill locations provided in this Agreement is deemed imminent, Company and City, in 
good faith, shall immediately begin to negotiate in accordance with Paragraph 14 below. 
 
12.  Immunity Waiver. The City agrees that this Agreement is subject to the provisions of 
Chapter 271 of the Texas Local Government Code, specifically including §§ 271.151 through 
271.160 of that Code and the City further agrees that governmental or sovereign immunity is not 
a defense to suit or liability to enforce the terms of this Agreement, including damages provided 
by that Code resulting from the City’s breach of this Agreement. Company shall be entitled to sue 
the City for the City’s breach of this Agreement and collect all damages allowed under that Code 
arising from such breach. If the City improperly terminates or takes any action to improperly 
terminate its Agreement with Company prior to the Agreement termination date, the City agrees 
to waive all of its rights to sovereign or governmental immunity, save and except individual 
immunity provided by law to City’s officers, employees and representatives, whether by contract, 
law, or otherwise, as to a lawsuit by Company against the City to recover damages or other rights 
that Company has or may have under this Agreement. The City understands that by providing this 
waiver of its immunity, the City is agreeing that it can be sued for and held liable for damages as 
provided in Chapter 271 of the Texas Local Government Code §§ 271.151 through 271.160, that 
Company may incur as a result of the City’s accelerated termination of this Agreement, as provided 
under paragraph 16 below, or failure to make the required payments set forth in this Agreement. 
The City further acknowledges and agrees that it is receiving consideration for providing this 
waiver of immunity which consideration includes, but is not limited to, favorable disposal rates 
from Company. The parties further agree that the City waives the right to assert sovereign 
immunity in a breach of contract action involving the parties, and that all contractual damages, as 
provided by law, shall be available in litigation between the parties with the recovery of attorneys’ 
fees provided by Texas Civil Practices & Remedies Code §38.01, et seq. 
 
Company agrees that, in the event of a breach of this Agreement by Company and the City 
prevailing in a lawsuit against the Company, City shall be entitled to reasonable attorney’s fees 
and costs, in addition to other damages awarded to remedy such breach, to the extent provided 
under §§ 271.151 through 271.160 of the Texas Local Government Code. 
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13.  Rights of Refusal/Rejection. Company has the right to refuse or reject after acceptance 
any whole or partial load of Waste delivered to the Landfill if, upon reasonable inspection, 
information, and/or documentation, Company determines that some or all of the load contains 
Unacceptable Waste. If the City or its contractor delivers Unacceptable Waste to the Landfill and 
the Company deems such Waste as Unacceptable Waste, the Company shall notify City and the 
Company shall have the option to either: a) remove and dispose of the Unacceptable Waste and 
charge City for the reasonable costs; or b) require the City to promptly remove the Unacceptable 
Waste at the City’s sole cost. If the City or its contractor, at any time, obtain information indicating 
that a load or part of a load of Waste delivered to the Landfill contained, in whole or in part, 
Unacceptable Waste, the City or its contractor agrees to notify Company as soon as possible and 
to provide Company with access to all information forming the City’s belief that Unacceptable 
Waste was delivered to or accepted by the Landfill. 
 
14.  Primary and Alternate Disposal Site. Company hereby designates the City of Temple 
Landfill (“Temple Landfill”) as the primary disposal site under this Agreement. The City or its 
hauling contractor shall dispose of Waste at the Temple Landfill, and will only dispose of Waste 
at the Williamson County Landfill with Company’s approval. The Williamson County Landfill 
will serve as the alternate disposal facility for the City’s Waste. If Company ceases to be the 
operator of the Williamson County Landfill and the City of Temple Landfill, for the reasons 
provided under Paragraph 11 above, then Company agrees to use due diligence to find an alternate 
disposal site acceptable to the City for the City’s Waste. The City and the Company agree to 
negotiate in good faith on an alternate disposal site and a new disposal rate for that site. In the 
interim period, or if a reasonable alternate disposal site cannot be agreed upon, the City may take 
all necessary steps without incurring liability hereunder, including but not limited to, entering into 
an Agreement with another contractor for the disposal of the City’s solid waste. 
 
15.  Termination. Company or City may terminate this Agreement upon a breach by the other 
party of any provision of this Agreement and the failure of such party to cure such breach or take 
reasonable actions to cure such breach within fourteen (14) calendar days following receipt of 
written notice of the breach from the Company or City. 
 
16.  Miscellaneous. 

a. This Agreement shall be governed by the laws of the State of Texas. Venue shall be in 
Bell County, Texas. 

 
b. No waiver of a breach of any of the covenants contained in this Agreement shall be 

construed to be a waiver of any prior or succeeding breach of the same covenant or of any other 
covenant of this Agreement. 

 
c. No modification, release, discharge or waiver of any provision hereof shall be of any 

force or effect, unless in writing, signed by all parties to this Agreement. 
 
d. If any term, covenant or provision of this Agreement shall be held to be invalid, illegal 

or unenforceable in any respect, this Agreement shall remain in effect and be construed without 
regard to such provision. 
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e. This Agreement shall be binding upon and shall inure to the benefit of the parties and 
their respective successors and permitted assigns. 

 
f. Neither party may assign, transfer or otherwise vest in any other company, entity or 

person, any of its rights or obligations under this Agreement without the prior written consent of 
the other party, which consent shall not be unreasonably withheld; provided, however, that the 
Company may, without any such prior written consent from City, assign its rights and/or 
obligations under this Agreement to a subsidiary, parent or other affiliate corporation, pursuant to 
a merger or otherwise. 

 
g. This Agreement constitutes the entire understanding between the parties, replacing and 

amending any prior agreements between the parties, and shall be binding upon all parties hereto, 
their successors, heirs, representatives and assigns. Any provision, term or condition in any 
acknowledgment, purchase order or other response by City or Company which is in addition to or 
different from the provisions of this Agreement shall be deemed objected to by the City and 
Company and shall be of no effect. 

 
17.  Liquidated Damages. If the City terminates this Agreement other than as provided for in 
this Agreement, the City agrees that the Company’s damages would be difficult, if not impossible 
to calculate. Therefore, the City agrees that in such event it shall pay all past due sums and in 
addition shall pay as liquidated damages, and not as a penalty, the City’s most recent monthly 
charge, minus the applicable State fee as provided under the Texas Health & Safety Code § 
361.013 and minus the applicable royalty that Company pays either Williamson County or the City 
of Temple under their applicable operating agreements depending on where disposal occurred in 
the most recent month, multiplied by six (6). The City acknowledges that this liquidated damages 
clause is reasonable and is applicable to recover damages related to Company’s investment in 
equipment, development of landfills and hiring of employees undertaken by the Company to 
service its customers, including City. This liquidated damages clause in no way relieves City from 
its obligations and liability for other costs or damages as set forth elsewhere in this Agreement. 
 
If the Company breaches, defaults, or terminates this Agreement other than as provided in this 
Agreement, the City may make demand under the terms of the Performance Bond and seek any 
other legal recourse provided by law or equity. 
 
18.  Notices. 
 

All notices or other communications required or permitted to be given pursuant to this 
Agreement shall be in writing and shall be considered as properly given: (i) if mailed by first class 
United States mail, postage prepaid, registered or certified with return receipt requested; or (ii) by 
delivering same in person (or via commercial third party delivery service) and providing evidence 
of receipt at the office of the intended addressee to the addresses given below. 
 
 
 
If to the City:  
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City of Killeen    
Attn: Director of Public Works   
P.O. Box 1329      
Killeen, TX 76540-1329    
 
With a copy to: 
 
City of Killeen    
Attn: Office of the City Attorney   
P.O. Box 1329      
Killeen, TX 76540-1329 
 
If to the Company: 
 
Waste Management of Texas, Inc. 
Attn: Landfill Manager 
9900 Giles Road 
Austin, Texas 78754 
 
With a copy to: 
 
Waste Management of Texas, Inc. 
Attn: Legal Counsel 
800 Capitol, Suite 3000Houston, Texas 77002 
 
or such other addresses as the parties may hereafter specify by written notice delivered in 
accordance herewith. 
 
19. PERFORMANCE BONDS 
In accordance with Chapter 2253 of the Texas Government Code, the Company shall, at its cost, 
furnish the City with a Performance Bond with the execution this Agreement as security for the 
performance of the Agreement. The Performance Bond shall be in the amount of $2,119,680 (half 
of the projected Agreement amount for the first year (128,000 tons) multiplied by the amount per 
ton ($33.12)) and remain in effect for the duration of this Agreement. 
 
At any time during the term of this Agreement, if the City, in its sole discretion, determines that: 
(i) any surety upon any bond furnished by the Company is unacceptable; or (ii) the Agreement 
amount has increased to such an extent that the bond furnished by the Company is inadequate, The 
Company shall provide such additional bond or other security as may be requested by the City. 
 
All bond premiums shall be paid by the Company and the surety on the bond shall be a duly 
authorized corporate surety company authorized to do business in the State of Texas. 
 
Attorneys-in-fact who sign Performance Bonds must file with each bond a certified and effectively 
dated copy of their power of attorney. 
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20.  Non-Discrimination. 
 

The Company, in performance of this Agreement, shall not discriminate against any person 
because of race, sex, age, creed, color, religion or national origin or the American Disabilities Act.   
  
 
 
COMPANY AND CITY IN CONSIDERATION OF THE MUTUAL OBLIGATIONS 
CONTAINED HEREIN, AGREE THIS IS A LEGALLY BINDING AGREEMENT. 
  
 
City of Killeen          Waste Management of Texas, Inc. 
 
 
                                                                                        _________________________________             
SIGNATURE                                                                    SIGNATURE  
(AUTHORIZED REPRESENTATIVE)                           (AUTHORIZED REPRESENTATIVE) 

      
 
                                                                           _________________________________            
Name (Please Print)           Name (Please Print)  
 
 
                                                                                      _________________________________ 
Title             Title 
 
 
_________________________________        _________________________________ 
Date                        Date 
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Exhibit A to Disposal Agreement 
 

Rates on Effective Date for First Twelve (12) Month Period 
 
Landfill Base Disposal Rate: $32.18 per ton 
 
Plus Required State Fee: $ .94 per ton currently 
 
Total Rate Per Ton Disposal Fee: $33.12 
 
 
 

Landfill Waste Acceptance Hours 
 
Waste Acceptance Hours Allowed by Permit  City Waste Acceptance Hours 
 
 
Primary Landfill:  The City of Temple Landfill 
 
Monday through Friday:  6 a.m. to 6 p.m.   6 a.m. to 6:00 p.m. 
Saturday:  7 a.m. to 5 p.m.     7 a.m. to 2 p.m. 
Closed Sunday      Closed Sunday 
 
Alternate Landfill:  Williamson County Landfill 
 
Monday through Friday:  5 a.m. to 8:00 p.m.   6 a.m. to 6 p.m. 
Saturday:  6 a.m. to 4 p.m.     6 a.m. to noon 
Closed Sunday       Closed Sunday 
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September 19, 2023RS-23-149

DISPOSAL AGREEMENT FOR 
MUNICIPAL SOLID WASTE

201



Background
2

 Killeen Transfer Station processes over 130,000 tons of municipal solid 
waste (MSW) annually.

 On October 8, 2015, the City of Killeen entered into an agreement for 
disposal services for the city’s municipal solid waste (MSW) with Waste 
Management, Inc.
 On September 1, 2020, City Council approved Amendment #3, executing the 

first extended term of the disposal agreement set to expire October 7, 2023.

 Waste Management, Inc. oversees the only landfills in the area:
 Temple Landfill (Primary)

 Williamson County Landfill (Secondary) 202



Waste Management, Inc.3
 The agreement with Waste Management, Inc. is for a period 

of five (5) years and will provide disposal for the city’s MSW 
at the Temple or Williamson County landfill. 203



Alternatives
4

 Do not authorize a disposal agreement with Waste Management,
Inc.

 Authorize a disposal agreement with Waste Management Inc.,
allowing the city to continue utilizing their services for the duration of
five (5) years.
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Recommendation
5

 City Council authorize the City Manager, or his designee, to execute
the disposal agreement with Waste Management Inc. for the
disposal of the city’s municipal solid waste for the duration of five
(5) years.
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Staff Report

City of Killeen

File Number: RS-23-150

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution authorizing the agreement with Comal Transportation, LLC for 

transportation of the City’s municipal solid waste.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Jeffery Reynolds, Executive Director of Public Works

SUBJECT: Approval of Agreement with Comal Transportation, LLC for the 

Transportation of the City’s Municipal Solid Waste   

BACKGROUND AND FINDINGS:

The City of Killeen Transfer Station processes over 130,000 tons of municipal solid waste (MSW) 

annually. On October 8, 2008, the City of Killeen entered into an agreement for transportation 

services for the City’s MSW with Comal Transportation, LLC (Comal). The agreement with Comal 

provides for the transport of the City’s MSW from the Killeen Transfer Station to the Temple landfill, 

the primary destination, or to the Williamson County landfill, the secondary destination. 

After the expiration of the original agreement, another agreement was executed for an initial term of 

five (5) years beginning on October 8, 2015 and ending on October 7, 2020. This initial term could 

be extended for two (2) additional three (3) year terms. On September 1, 2020, City Council 

approved Amendment #2, executing the first extended term of the transportation agreement that is 

set to expire on October 7, 2023.

Since the initiation of the agreement in 2015, there has been a significant rise in operating costs. 

Therefore, the Solid Waste Division reached out to nine (9) transportation companies with a set of 

specifications required for the transportation of our MSW, ensuring we are receiving the best value 

for the city. Two (2) companies responded, only one has the necessary equipment and staff 

required to maintain our Texas Commission on Environmental Quality permit, Comal Transportation, 

LLC.  

The proposed agreement for transportation to the Temple landfill is $315.00 per trailer load, which 

is approximately 21.5 tons of waste. The staging fee is proposed to be increased to $1.35 per ton 

from the $1.07 that it has been for eight (8) years. The base transportation fee is subject to a fuel 

surcharge adjustment of 2% for every ten cent ($0.10) increase in the price of fuel above $4.40 per 

gallon, or a 2% credit for every ten cents ($0.10) below $3.25. The diesel fuel price shall be 

determined on a weekly basis by reference to the Energy Information Administration of the U.S. 

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-150)

Department of Energy (EIA/DOE) Weekly Retail on Highway Diesel Prices for the Gulf Coast. 

After the first twelve (12) months of this agreement, and subsequently for each following twelve 

(12) month period for the duration of this agreement, a CPI increase can be assessed based on the 

Consumer Price Index (Dallas/Fort Worth regions for All Urban Consumers, less energy) as published 

by the U.S. Department of Labor, Bureau of Labor Statics as measured from May of the previous 

year to April of the then current year. Any such CPI increase will be clearly itemized on the weekly 

invoice and shall be submitted to the city no later than June 1st of any given year prior to the 

addition of the CPI line item of the CPI percentage.

THE ALTERNATIVES CONSIDERED:

1. Do not authorize a transportation agreement with Comal Transportation, LLC.

2. Authorize a transportation agreement with Comal Transportation LLC, allowing the City to 

continue utilizing their services for the duration of five (5) years.

Which alternative is recommended? Why?

Alternative two is recommended in order to ensure transportation services for the city ’s municipal 

solid waste at a set cost each year and the ability to maintain standards established by the Texas 

Commission on Environmental Quality. 

CONFORMITY TO CITY POLICY:

Texas Local Government Code (LGC) section 252.022(a)(2) exempts contracts for the preservation 

of Public Health or Safety from the competitive bidding requirement.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

Projected expenses for the proposed agreement in FY 2024 for MSW Transportation is $2,342,693.  

Future years would have a CPI increase applied along with changes based on usage.

Is this a one-time or recurring expenditure?

Recurring annually

Is this expenditure budgeted?

Yes, funding is available in the Solid Waste Fund in the Transfer Station account 

540-3475-439.50-35.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Page 2City of Killeen Printed on 9/22/2023
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Yes

RECOMMENDATION:

That the City Council authorize the City Manager, or his designee, to execute the transportation 

agreement with Comal Transportation, LLC for the transportation of the city ’s municipal solid waste 

for the duration of five (5) years.

DEPARTMENTAL CLEARANCES:

Public Works

Purchasing

Finance

City Attorney

ATTACHED SUPPORTING DOCUMENTS:

Agreement

Certificate of Interested Parties

Contract Verification

Quote

Page 3City of Killeen Printed on 9/22/2023
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From: Emily Springs <esprings@panthercreektransportation.com> 

Date: August 28, 2023 at 9:39:14 AM CDT 

To: gtitaylor@hotmail.com 

Cc: Emily Springs <esprings@panthercreektransportation.com> 

Subject: Killeen Transfer Facility 

  
August 28th, 2023 

  

Jason Hanchey 

City of Killeen 

Transfer Station Manager 

  

Dear Jason: 

                Please accept this response to your email dated Friday, August 25th, 2023, requesting a 

response by 10am, August 28th, 2023. 

  

                In years past, contracts adjusted by CPI, which is our agreed upon measure of costs less fuel, 

have averaged 1 – 2 % annually.  The CPI during this 5-year contract has risen by an unprecedented 

22.1%.  That includes a 7% CPI which we are on target to reach in 2023. 

                                                                                                2019     2.4% 

                                                                                                2020     1.4% 

                                                                                                2021     4.1% 

                                                                                                2022     7.2% 

                                                                                                2023     7.0% 

                                                                                                Total      22.1% 

                I am not completely sure this represents the true increase for the trucking industry as truck 

prices, parts, and insurance have gone up considerably more.  Nevertheless, the CPI has been the 

standard by which the price is set. 

  

                The charge per load of transfer trash from Killeen to the Temple land fill should be $327.23 per 

load.  My proposal of $315/load continues to stand as my offer.  Likewise, my load offer to Williamson 

County land fill stands as well. 

  

                The loading price offer of $1.35/ton is 4 cents per ton more than the increase to CPI.  We will 

continue to hold that price without a fuel adjustment. 

                 

                The price of fuel, which is approximately 20% of my load expense, has been adjusted up and 

down weekly through the fuel adjustment.  You have requested a change to charging over $5.00/gallon 

and credits less than $4.00/gallon.  The $315/load price, which is less than the CPI calls for, somewhat 

limits my options to keep fuel expense at an acceptable percentage of the hall.  The $327/load would 

offer a change in my proposal for fuel adjustment.  At $315/load, I can adjust the fuel as per our 
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agreement to include charges above $4.40/gallon and credits below $3.25/gallon.  The price of fuel 

today falls between those triggers at $3.867/gallon. 

  

                Thank you again for your consideration.  Please let me know if further requirements or dialogue 

is needed regarding this offer. 

  

Sincerely, 

John Taylor 

Comal Transportation, LLC 
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City of Killeen / Comal Transportation, LLC Transportation Service Agreement, 2023 

Page 1 of 14  

TRANSPORTATION SERVICE AGREEMENT 

 

THIS WASTE TRANSPORTATION SERVICE AGREEMENT (“Agreement”) effective this 8th 

day of October, 2023 (the “Effective Date”), is entered into by and between the City of Killeen, 

Texas, a municipal corporation and home-rule city situated in Bell County, Texas, organized and 

operating under the provisions of its charter and the Constitution and laws of the State of Texas 

(“CITY”), and Comal Transportation, LLC (“CARRIER”), a Limited Liability Company  

organized under the laws of the State of Texas; collectively, the “Parties.” 

 

RECITALS 

 

 WHEREAS, the CITY and CARRIER desire to enter into a contract for transportation of 

the CITY’s solid waste at a facility authorized to accept municipal solid waste for disposal;   

 

 WHEREAS, the proper transportation and disposal of the CITY’s solid waste is critical to 

the public’s health, safety, and welfare and is a procurement necessary to preserve and protect the 

health and safety of the CITY’s residents; 

 

 WHEREAS, pursuant to section 252.022(a)(2) of the Texas Local Government Code 

(“Code”), this Agreement is exempt from the competitive bidding requirements as articulated in 

chapter 252 of the Code; and 

 

 WHEREAS, pursuant to sections 363.116 and 363.117 of the Texas Health and Safety 

Code, the CITY has the authority to enter into this Agreement so that the CITY is provided solid 

waste management disposal services on the terms considered appropriate by the CITY. 

 

 NOW, THEREFORE, for and in consideration of the provisions as provided below, the 

parties hereby agree as follows:    

 

1.  DEFINITIONS. In addition to those words defined within the body of this 

Agreement, the following terms shall have the following meanings. 

 

A. “Company” means the business or entity that has been retained to operate or is 

otherwise in control of the Destination Location. As of the effective date of this Agreement, the 

Company is Waste Management of Texas, Inc. However, the Parties understand that if Waste 

Management of Texas, Inc. is no longer serving in that capacity, then its successor shall become 

the Company. 

 

B. “Destination” or “Destination Location” means the landfills, designated by the 

CITY as the primary and alternate destinations for the Waste, as identified in ATTACHMENT 1.  

 

C. “Equipment” means the tractors, trailers, or other vehicles and equipment used by 

CARRIER to perform Services under this Agreement; including such equipment provided by 

CITY hereunder, if any. 
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D. “Origin” or “Origin Location” means the City of Killeen municipal solid waste 

transfer station. 

 

E. “Services” means the Waste transportation and other services provided by 

CARRIER pursuant to this Agreement. 

 

F. “Waste” means all non-hazardous solid waste or recyclables that may be legally 

disposed of, handled, or processed at its Origin and given Destination. 

 

G. Words that have a well-known technical or trade meaning, unless otherwise 

specifically defined in this Agreement, shall be construed in accordance with such well-known 

meaning, recognized by the solid waste transportation professions and trades. 

 

2.  ORIGIN AND DESTINATION LOCATIONS; DOCUMENTATION 

 

A. CARRIER agrees to transport Waste under the terms, conditions, and rates set forth 

herein from the Origin to the Destination Locations as described in ATTACHMENT 1. The 

CARRIER will not refuse any Waste shipments tendered by the CITY pursuant to this Agreement. 

 

B. CITY will provide, or cause to be provided, to CARRIER shipping documents for 

each load of Waste to be transported from the Origin Location to a Destination. At the Destination, 

the CARRIER will obtain a receipt showing that the load has been delivered and the weight of the 

delivered load. For each load of Waste delivered, the CARRIER shall promptly (within one (1) 

business day) deliver to the CITY copies of all shipping documents and/or the delivery receipts 

tendered to CARRIER by the COMPANY. 

 

3.  TERM OF CONTRACT 

 

The term of this Agreement shall commence on the Effective Date, and, subject to the 

provisions of this Agreement, shall continue for five (5) years ("Term"); upon which time it shall 

automatically terminate. 

 

4.  RATES AND CHARGES; INVOICING AND PAYMENTS 

 

CITY shall compensate CARRIER for the Services in accordance with the rates and 

charges and other terms and conditions set forth in ATTACHMENT 1. CARRIER shall bear all 

costs incurred in performing the Services, including but not limited to: (i) all costs required to 

operate and maintain the Equipment in a condition and manner consistent with good business 

practices and industry standards and as required by applicable laws, ordinances and regulations; 

(ii) all other operating costs for or relating to the insurance, fuel, permits, and licenses; and (iii) all 

taxes, tolls, expenses, fines, and fees incurred in connection with the transportation of Waste from 

the Origin to the Destination Locations.  
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5.  VOLUME 

 

A. During the Term of this agreement, CITY intends to use CARRIER as its preferred 

transporter for the CITY’s Waste shipment requirements from the Origin Location to the 

Destinations covered by this Agreement. 

 

B. CARRIER shall be fully operational and capable of providing the Services in 

accordance with the terms and conditions set forth in this Agreement on October 8, 2023 and 

continue providing such Services throughout the Term of this Agreement. 

 

C. CARRIER shall make available to CITY during the Term of this Agreement (i) 

eleven (11) trailers, plus (ii) up to three (3) additional trailers as set forth on ATTACHMENT 1, 

and an adequate number of power units to transport all Waste shipments from the Origin Location 

to various Destinations on a timely basis. CITY does not guarantee any volume amounts. Waste 

will be loaded in the trailers by CITY and staged and tarped by the CARRIER. At no time shall 

Waste loaded in trailers remain at the Origin Location for a period exceeding one (1) business day 

after notification by CITY to CARRIER that a trailer is ready for transit to the Destination 

Location. If CITY anticipates that there will be a continuous and sustained increase in the volume 

of Waste to be transported from the Origin Location, CITY shall provide written notice to 

CARRIER of such increase and CARRIER shall be provided a reasonable period of time, not less 

than seven (7) days after receipt of such notice, to supply additional tractor-trailer units to transport 

the increased volume of Waste at the rate for additional trailers as set forth in ATTACHMENT 1. 

 

D. In no event shall CARRIER co-mingle Waste collected at the Origin with any other 

solid waste.  

 

6.  EQUIPMENT AND PERSONNEL 

 

CARRIER shall provide personnel and Equipment sufficient to provide the Services in a 

legal and safe manner as specified in Paragraph 5 above, other than any Equipment to be provided 

by the CITY as specified on ATTACHMENT 1, if any. At minimum, CARRIER’S Equipment 

and personnel shall meet the Minimum Standards and Specification in ATTACHMENT 2 attached 

hereto (the “Minimum Standards and Specification”). CARRIER further warrants that all 

Equipment used hereunder shall be in roadworthy condition and shall comply with all state and 

federal laws, regulations, and permits, particularly with regard to (i) the replacement of tires and 

brakes; (ii) legal weight limits for highway transportation; (iii) properly tarping and securing all 

loads; and (iv) transportation of Waste, including, those relating to the prevention of leaks and 

airborne materials. 

 

7.  CARRIER’S SERVICES 

 

A. Transportation: CARRIER shall provide the CITY with transportation services 

for the Waste received by the CITY at the Origin Location in accordance with the operating hours 

provided under ATTACHMENT 1. At no time shall Waste loaded in trailers remain at the Origin 

Location for a period exceeding one (1) business day. 
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B. Trailer Loading: CITY, at its sole cost shall load Waste into CARRIER’S trailers 

at the Origin Location. CITY shall not load the Trailers in excess of the legal load limit. 

 

8.  CITY’S OBLIGATIONS 

 

The CITY agrees to perform all obligations required of the CITY pursuant to the terms of this 

Agreement, including, but not limited to the following: 

 

A. The CITY shall designate the Agreement administrator, who shall communicate 

CITY decisions to the CARRIER on a timely basis as required under this Agreement; 

 

B.  The CITY shall timely pay CARRIER pursuant to Paragraph 4 of this Agreement; 

 

C. The CITY shall operate and maintain the Origin Location in a safe, good, and 

workmanlike manner. The CITY shall provide CARRIER with adequate access for the CITY’S 

loading of Waste into CARRIER’S trailers. CITY warrants that the access ways for CARRIER’S 

equipment is sufficient to bear the weight of such equipment; 

 

D.  The CITY shall timely load Waste into CARRIER’S trailers; and, 

 

  E. The CITY shall otherwise comply with its obligations as set forth in this 

Agreement. 

 

9. PERFORMANCE STANDARDS; COMPLIANCE WITH APPLICABLE LAWS  

 

A. CARRIER shall ensure that the Services are performed in a professional and 

workmanlike manner and in compliance with all applicable Federal, State, or local laws, 

ordinances, rules, regulations, and permits, including, but not limited to, Federal Motor CARRIER 

Safety Regulations (49 CFR Parts 381-399), Federal and State vehicle codes, state commercial 

driver licensing laws, and federal OSHA standards.  Without limiting the foregoing, the CARRIER 

further warrants that it has not received a “Conditional”, “Unsatisfactory” or “Unfit” safety rating 

pursuant to 49 CFR Part 385; in the event that CARRIER receives a “Conditional”, 

“Unsatisfactory, or “Unfit” safety rating, CARRIER shall immediately notify CITY in writing. If 

such “Conditional”, “Unsatisfactory, or “Unfit” safety rating is received by CARRIER, CITY shall 

have the right to terminate this Agreement if CARRIER fails to remedy such determination within 

a reasonable time period (not to exceed ninety (90) calendar days of CARRIER’S receipt of such 

rating).  CARRIER shall at all times have and maintain all required permits, authorizations, 

registrations, franchises, certificates, licenses, and approvals.  

 

  It is expressly agreed that nothing in this Agreement shall be construed in any manner to 

abridge the right of the CITY to pass or enforce necessary police and health regulations for the 

protection of its inhabitants. It is further agreed and understood that, if the CITY calls the attention 

of the CARRIER to any such violation on the part of the CARRIER, its officers, employees, 

contractors, or subcontractors, CARRIER shall immediately desist from such activity and correct 

such violation.   

 

216



City of Killeen / Comal Transportation, LLC Transportation Service Agreement, 2023 

Page 5 of 14  

B. The CITY shall have the right to inspect, review and monitor CARRIER’S 

performance under this Agreement. If, following a review or inspection, the CITY reasonably 

believes that CARRIER’S performance is not in compliance with this Agreement, then the CITY 

shall give written notice of the default to CARRIER, and CARRIER shall have the time periods 

provided in Paragraph 14 below, if any, to cure such default. 

 

C. Temporary Interruption of Service: In the event that CARRIER’S transportation 

services are interrupted for any reason for more than twenty-four (24) hours, the CITY shall have 

the right to make temporary arrangements for the purpose of continuing this necessary service to 

its citizens in order to protect the public health and safety. CARRIER shall be required to reimburse 

CITY for any excess costs above the unit prices provided in ATTACHMENT 1 and CITY may 

directly bill the CARRIER and/or present claims under the terms of Paragraph 25 below 

(Performance Bond) to recover such costs. CARRIER will, with due diligence, restore services at 

no additional expense to the CITY. 

 

  D. Excessive Interruption of Service: If the interruption in service in Paragraph 9(C) 

above continues for a period of thirty (30) consecutive days or thirty (30) cumulative days within 

a two (2) month time period, the CITY shall have the right to terminate the rights and privileges 

granted in this Agreement and require forfeiture of CARRIER’S Performance Bond, and subject 

CARRIER to any other recourse as provided by law. 

 

  E. Holidays/Sundays: The CARRIER shall not be required to provide 

transportation services on the following days: Sundays, New Year’s Day, Independence Day, 

Thanksgiving Day, and Christmas Day. Days of operation may be altered with the written consent 

of each party. 

 

10.  CITY/COMPANY OPERATING RULES 

 

  CARRIER shall fully and promptly comply with all operating rules that are applicable to 

the Services and to CARRIER’S entry into the Origin and the Destination Locations, including 

those provided at ATTACHMENT 2. CITY and Company may reasonably modify such operating 

rules from time-to-time. At CITY’s request, CARRIER or any permitted substitute CARRIER 

shall replace its employees, agents, or representatives who fail to follow such operating rules. 

CITY shall also have the right to deny CARRIER or permitted substitute CARRIER’S entry to 

any Origin or Destination Location of the CITY at which Services are performed and/or to 

terminate this Agreement (in part or in whole) if CARRIER, any permitted substitute CARRIER 

or their respective employees, agents or representatives fail to follow such operating rules and such 

failure is continuing ten (10) days after CITY’s written notice to CARRIER or immediately upon 

CARRIER’S receipt of notice of the third such failure. 

 

11.  CUSTODY AND HANDLING OF WASTE 

 

  CARRIER shall have the sole and exclusive responsibility and liability for the care, 

custody, and control of the Waste from the time CARRIER attaches its tractor to a trailer loaded 

with Waste at the Origin Location until the waste is discharged from such trailer at the Destination. 

Except in the event and to the extent of CITY’S negligence, CARRIER assumes full responsibility 
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and shall bear all liability for any and all damages and fines occurring during the time that the 

Waste is in CARRIER’S control, custody or possession. Notwithstanding the foregoing, at no time 

will title to the Waste vest in CARRIER. 

 

12.  MAINTENANCE; DAMAGES; REPAIRS; PENALTIES 

 

  A. CARRIER shall pay and be responsible for all maintenance costs for any 

Equipment provided by CITY to CARRIER, if any, in the performance of Services hereunder and 

shall return such Equipment back to CITY in the same general condition in which it was provided 

to CARRIER. 

  

  B. CARRIER shall give notice to CITY within twenty-four (24) hours of, and assume 

all liability for, any loss or damage to any property, including to any of CITY’S equipment, except 

to the extent the loss or damage is caused by CITY.  

  

  C. CARRIER shall notify CITY within twenty-four (24) hours of, and assume all 

liability for, any loss or damage to any CITY property, including to any of CITY’S Equipment, 

resulting from or relating to CARRIER’S performance of Services hereunder, except to the extent 

the loss or damage is caused by CITY. Without limiting the foregoing, CARRIER shall promptly 

repair to CITY’S satisfaction all damages occurring to any of CITY’S Equipment while such 

Equipment is in CARRIER’S control, custody, or possession or damages to CITY property while 

CARRIER is on CITY premises. 

 

  D. If CARRIER fails to maintain CITY’S Equipment as provided above for damages 

and does not adequately repair CITY’S Equipment or other property, CITY may (i) submit a bill 

for the costs of repairs and labor expensed incurred, associated with such maintenance or damage, 

and CARRIER shall promptly reimburse CITY; or (ii) offset such costs against amounts otherwise 

owing to the CARRIER. 

 

  E. CARRIER shall give notice to CITY within a reasonable time (in no case to exceed 

ten (10) calendar days) of, and assume liability for, any fine, traffic ticket, or notice of violation of 

any statute, ordinance or regulation received while performing the Services, excluding any tickets 

or fines for overweight violations solely caused by the CITY overloading a trailer. 

 

  F. CARRIER will be responsible for any reasonable increased costs that CITY incurs 

as a result of CARRIER not meeting all of its performance standards and obligations under this 

Agreement. 

 

  G. CITY shall promptly repair all damages occurring to any of CARRIER’S 

Equipment caused solely by CITY while such Equipment is located at the Origin Location through 

the loading process, excluding normal wear and tear. If CITY damages and does not adequately 

repair CARRIER’S Equipment, CARRIER may submit a bill for the costs of repairs and labor 

expenses incurred, associated with such damage, and CITY shall promptly reimburse CARRIER. 

CARRIER agrees to notify CITY within twenty-four (24) hours of any damage to the Equipment.   

 

13.  GOVERNING LAW 
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  This Agreement shall be governed by and interpreted in accordance with the laws of the 

State of Texas. Venue for causes of action arising out of this Agreement shall be brought in Bell 

County, Texas. 

 

14.  TERMINATION 

 

  A. CITY shall have the right to terminate this Agreement:  

 

1. with fifteen (15) days prior written notice to CARRIER, if CARRIER fails 

to provide sufficient empty trailers in the loading area at the Origin Location, as required 

by the Agreement, and fails to remedy the insufficiency within such time frame or upon 

receipt of notice of the third such failure; 

 

   2. with two (2) days prior written notice to CARRIER, if CARRIER fails to 

accept, transport, and unload any Waste rendered by CITY to CARRIER under this 

Agreement; 

 

   3. immediately if CARRIER fails to maintain, at CARRIER’S sole cost and 

expense, the insurance provided for, and in accordance with the terms and conditions set 

forth, in Paragraph 16 below; 

 

   4. immediately if CARRIER fails to maintain, or comply with all 

requirements, any and all permits, approvals, or licenses required by federal, state, or local 

law, statute or ordinance necessary to CARRIER’S performance of this Agreement. 

 

   5. with ten (10) days prior written notice to CARRIER if CARRIER fails to 

abide by CITY’s or Company’s operating rules at either the Origin or Destination locations 

or immediately upon receipt of a third such notice, in accordance with Paragraph 10 above;  

 

   6. immediately if CARRIER or any subsidiary makes an assignment for the 

benefit of creditors, or admits in writing its inability to pay, or generally fails to pay its 

debts as they mature or become due, or petitions or applies for the appointment of a trustee 

or other custodian, liquidator or receiver or for any substantial part of its assets or 

commences any case or other proceeding relating to CARRIER or any subsidiary under 

bankruptcy, reorganization, arrangement, insolvency, readjustment of debt dissolution, or 

liquidation or similar law of any jurisdiction, now or hereafter in effect, or takes any action 

to authorize in furtherance of any of the foregoing, or if any such petition or application is 

filed or any such case or other proceeding is commenced against CARRIER or any 

subsidiary, and the CARRIER or the subsidiary, as applicable, indicates its approval 

thereof, consent thereto or acquiescence therein; 

 

   7. immediately if a decree or order is entered appointing any such trustee, 

custodian, liquidator, or receiver or adjudicating CARRIER, or any subsidiary, bankrupt 

or insolvent, or approving a petition in any such case or other proceeding, or a decree or 

order for relief is entered in respect of CARRIER or any subsidiary in an involuntary case 
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under federal bankruptcy laws of any jurisdiction as now or hereafter constituted, and such 

decree or order remains in effect for more than thirty (30) days, whether or not consecutive;  

       

   8. immediately if CARRIER fails to comply with any other term or provision 

of this Agreement and any such failure continues for fifteen (15) days after CITY provides 

written notice of such failure to CARRIER; or 

 

   9. immediately upon termination of the “Non-Hazardous Waste Disposal 

Agreement,” in accordance with its terms and conditions, by and between the Company 

and CITY, dated on or about October 8, 2023.             

 

  B. CARRIER shall have the right to terminate this Agreement (in part or in whole): 

 

   1. with thirty (30) days prior written notice to CITY, if CITY fails to make a 

payment of an invoice not in dispute on its due date and such failure remains uncured 

during the thirty (30) day period; 

 

   2. immediately if CITY fails to maintain, or comply with all requirements, 

permits, approvals, or licenses required by Federal, State and local law, statute or ordinance 

necessary to CITY’S performance of this Agreement; or 

 

   3. if CITY fails to comply with any other term or provision of this Agreement 

and any such failure is continuing fifteen (15) days after CARRIER provides written notice 

of such failure to CITY.    

 

15.  INDEPENDENT CONTRACTOR 

 

  It is understood by the parties hereto that the CARRIER and its employees are not agents 

or employees of the CITY, but CARRIER is an independent contract. 

 

16.  INSURANCE 

 

  CARRIER shall maintain, as its sole cost, and shall require any subcontractors it may 

engage to maintain at all times during the Term of this Agreement, the insurance coverage set forth 

below: 

 

A. Workers’ Compensation Insurance as required by laws and regulations applicable 

to and covering employees of CARRIER engaged in the performance of the transportation 

Services under this Agreement; 

 

B. Commercial General Liability Insurance including products and completed 

operations with limits less than $1,000,000 per occurrence and in the aggregate; 

 

C. Automobile Liability Insurance including non-owned and hired vehicle coverage 

with limits of liability of not less than $1,000,000; 
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D. Accident clean-up $100,000. 

 

  In addition to all the other risks for which coverage is provided in this Section 16, the 

Commercial General Liability Insurance shall cover the contractual liability assumed under 

Paragraph 17 (Indemnification). 

 

  Prior to commencement of the Services, CARRIER shall deliver to CITY a certificate 

evidencing the required coverages including, but not limited to, coverage for CARRIER’S 

indemnity obligations and naming the CITY and COMPANY (Waste Management of Texas, Inc.) 

as additional insureds with waivers of subrogation. This certificate shall provide that any change 

restricting or reducing coverage or the cancellation of any policies under which certificates are 

issued, shall not be valid as respects the CITY’s and COMPANY’S interests therein until CITY 

and COMPANY have received thirty (30) days’ written notice of such change or cancellation. To 

the proportionate extent only that CARRIER’S negligence, acts or omissions causes the CITY or 

COMPANY’S damages, the certificate shall state that the insurance is primary coverage and not 

concurrent or excess over other valid insurance which may be available to CITY and/or 

COMPANY. CITY and COMPANY shall be included as additional insured as respects operations 

of CARRIER, its subcontractors and agents, but only as it respects claims or suits arising out of 

the negligence of CARRIER, its employees and anyone CARRIER is legally liable for while in 

the course of CARRIER’S business. 

   

  CARRIER agrees to comply with all terms of the insurance contracts referenced in this 

Paragraph 16 (Insurance). Failure of CARRIER to keep the required insurance policies in full force 

and effect during the term of this Agreement, and during any extensions thereof, shall constitute a 

breach of this Agreement and CITY shall have to right, in addition to any other rights, to 

immediately cancel and terminate this Agreement without further cost to the CITY, except for 

liabilities and/or obligations incurred by CITY prior to termination of the Agreement or which 

otherwise survive termination of the Agreement as provided herein. Nothing contained in these 

provisions relating to coverage and amounts set out herein shall operate as a limitation of 

CARRIER’S liability in tort or contract under the terms of this Agreement. 

 

17.  INDEMNIFICATION 

 

  Each party hereto (an “Indemnifying Party”) covenants and agrees to defend, protect, 

indemnify, hold harmless and render whole the other party, its subsidiaries and affiliates, and their 

respective officers, directors and employees (“Indemnified Parties”), to the extent allowed by law, 

from and against all damages, claims, demands, or causes of actions and any liability, cost, fine, 

environmental remediation and response cost, penalty and/or expense, including but not limited to 

reasonable attorney’s fees and expenses (“Damages”) as provided under section 271.159 of the 

Code, incurred by each such Indemnified Party arising or resulting from, and to the extent caused 

by the Indemnifying Party’s, its permitted subcontractors’ or agents’ (or their respective 

shareholders’, partners’, officers’, directors’, or employees’) negligent acts or omissions under this 

Agreement or relating to the Services provided hereunder. 

 

18.  IMMEDIATE ACCIDENT RESPONSE 
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  If any loss of load of any nature or kind (referred to hereinafter as “Discharge”) into the 

environment occurs as a result of the performance of this Agreement by CARRIER, its agents, 

employees, or subcontractors, CARRIER shall immediately proceed to stop or abate such 

Discharges, and shall immediately notify CITY and confirm the same in a writing to CITY within 

twenty-four (24) hours, and make any other notifications of such occurrence to governing or 

regulatory bodies as may be required of CARRIER by law. 

 

  CARRIER shall, at its expense, be responsible for loss of load response action and 

environmental remediation required as a result of such Discharges, including disposal of any waste 

resulting therefrom. 

 

  If, while providing the Services, CARRIER, or any of its employees, agents, or 

subcontractors (i) is involved in an accident or incident causing injury or damage to any person or 

property or a spill or waste; or (ii) receives any fine, traffic ticket, or notice of violation of any 

statue, ordinance or regulation, CARRIER shall immediately advise the CITY of the incident and 

shall confirm the details of the incident in writing to the CITY not later that twenty-four (24) hours 

thereafter. 

 

19.  FORCE MAJEURE 

 

  In the event performance of this Agreement, by either party, is affected by strike or other 

labor disturbances, fire, riot, war, weather conditions, Act of God, pandemic, governmental actions 

or regulations, governmental requests or requisitions for National defense, or any other cause 

beyond the reasonable control of either party, the running of all periods of time mentioned herein 

shall be suspended during such interruption. Such period of suspension shall not in any way 

invalidate this Agreement, but on resumption of operations, the deliveries shall be continued, and 

liability shall not be incurred by either party for damages resulting from such suspensions. 

Economic hardship shall not be considered an event of Force Majeure. In the event of Force 

Majeure affecting a party’s obligations hereunder, such party shall immediately notify the other 

party in writing.  

 

20.  NOTIFICATION 

 

  All notices required to be given by this Agreement shall be in writing and addressed to the 

respective parties at the following addresses: 

 

  CITY        CARRIER                       

 

  City of Killeen     Comal Transportation, LLC   

  Attn: Director of Solid Waste    Attn: John Taylor    

  P.O. Box 1329      P.O. Box 1106  

  Killeen, TX 76540-1329    Georgetown, TX 78627 
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  With copy to: 

  City of Killeen  

  Attn: Office of the City Attorney 

  P.O. Box 1329 

  Killeen, TX 76540-1329      

 

21.  ASSIGNABILITY 

 

  Neither party shall assign its rights, responsibilities, and obligations under this Agreement 

without the prior written consent of the other party. If this Agreement is assigned as provided 

above, it shall be binding on and shall inure to the benefit of the parties hereto and their respective 

successors and assigns. In the event CARRIER, with CITY’s written consent, subcontracts any of 

its responsibilities and obligations under this Agreement (including to any approved substitute 

carriers), CARRIER shall require all substitute carriers and other subcontractors to comply with 

the terms, conditions, and standards contained in this Agreement and CARRIER shall remain liable 

to CITY for each substitute carrier’s and other subcontractor’s performance of the Services 

(including any loss, damage or delay sustained by CITY), as if the Services were provided by the 

CARRIER itself.  

 

22.  ADMINISTRATIVE 

 

  CARRIER must provide copies of the following prior to the Effective Date of this 

Agreement to CITY, and thereafter, within fifteen (15) business days after written request by CITY 

(unless provided otherwise below): 

 

A. Operating authority; 

 

B. Proof of current insurance; 

 

C. Executive, operations, emergency and customer service contacts with telephone 

numbers; 

 

D. Performance and Payment Bonds; 

  

E. Latest Bureau of Motor Carrier Safety Survey or U.S. DOT Safety Rating; and 

 

      E. Any and all permits required for CARRIER to operate in those states or 

jurisdictions where the Origin or Destination Locations are located or to provide 

Services under this Agreement. 

 

23.  DISPUTE RESOLUTION/ATTORNEY’S FEES 

 

  If a claim or dispute arises out of or relates to the interpretation, application, enforcement, or 

performance of Services under this Agreement, the Parties agree to attempt to resolve the claim or 

dispute at a meeting between the principals within ten (10) business days of receipt by either party 

of a notice and description of the dispute.  If the claim or dispute cannot be resolved through the 
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meeting, and unless otherwise mutually agreed, either party may file suit in an appropriate court as 

provided in this Agreement. As provided under section 271.159 of the Code, both parties agree that 

reasonable attorney’s fees shall be available to the prevailing party of any claim adjudicated 

hereunder. 

 

24.  NON-DISCRIMINATION 

 

  CARRIER, in the execution, performance, or attempted performance of this Agreement, 

shall not discriminate against any person or persons because of sex, race, religion, age, creed, color, 

national origin, or the American Disabilities Act. CARRIER must be an equal opportunity employer. 

 

25.  PERFORMANCE AND PAYMENT BONDS 

 

 In accordance with chapter 2253 of the Texas Government Code, the CARRIER shall, at 

its cost, furnish the CITY with a Performance Bond and a Payment Bond in accordance with 

Paragraph 22 of this Agreement as security for the performance of the Agreement. The 

Performance Bond and Payment Bond shall be in the contract amount for each year and remain in 

effect for the duration of this Agreement. 

 

At any time during the term of this Agreement, if the CITY, in its sole discretion, 

determines that: (i) any surety upon any bond furnished by the CARRIER is unacceptable; or (ii) 

the Agreement amount has increased to such an extent that the bond furnished by the CARRIER 

is inadequate, the CARRIER shall provide such additional bond or other security as may be 

requested by the CITY. 

 

All bond premiums shall be paid by the CARRIER and the surety on the bond shall be a 

duly authorized corporate surety company authorized to do business in the State of Texas. 

 

Attorneys-in-fact who sign Performance and Payment Bonds must file with each bond a 

certified and effectively dated copy of their power of attorney. 

 

26.  RIGHTS/REMEDIES CUMULATIVE 

 

  The rights and remedies provided by this Agreement are cumulative, and the use of any one 

right or remedy by either party shall not preclude or waive that party’s right to use any or all other 

remedies. The rights and remedies provided in this Agreement are in addition to any other rights the 

parties may have by law, statute, ordinance, or otherwise. 

 

27.  NO WAIVER 

 

  No waiver by CITY or CARRIER of any default of the other under this Agreement shall 

operate as a waiver of any future default whether of like or different character. 
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28.  COUNTERPARTS 

 

  This Agreement may be executed in any number of counterparts with the same effect as if 

all signatories had signed the same document. All counterparts must be construed together to 

constitute one and the same instrument. 

 

29.  SEVERABILITY 

 

  If any part of the Agreement is for any reason found to be unenforceable, all other portions 

nevertheless remain enforceable. 

 

30.  ENTIRETIES 

 

  This Agreement sets forth the entire agreement between the parties with respect to the 

matters set forth herein, and there are no other agreements or understandings whatsoever expressed 

or implied relating to the subject matter thereof. 

 

 

 

  IN WITNESS WHEREOF, and intending to be legally bound, the Parties have caused this 

Agreement to be executed by their duly authorized representatives. 

 

 

CITY   CARRIER  

     

Kent Cagle 

City Manager                                                  

Date  By: Date 

   Title:  
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ATTACHMENT 1 

 

1.  ORIGIN AND DESTINATION LOCATIONS: 

 

  1.1 Origin: 

 City of Killeen, Texas Transfer Station located 12200 State Highway 195, Killeen, 

TX 76549 (“CITY Transfer Station”) 

 

  1.2 Destinations: 

 PRIMARY destination: City of Temple Landfill located at 706 Landfill Road, 

Temple, TX 76501 (“City of Temple Landfill”). 

 

 SECONDARY destination: Williamson County Landfill located at 600 Landfill 

Road, Hutto, TX (“Williamson County Landfill”). 

 

  CARRIER shall transport all Waste to the PRIMARY location unless otherwise directed 

in advance by the CITY. CARRIER shall operate in accordance with paragraph 4 of this 

ATTACHMENT 1. 

. 

2.  INVOICING AND PAYMENT: 

 

  2.1 CARRIER shall submit to CITY weekly invoices for the Services provided and, 

where applicable, a copy or the original shipping order or delivery receipt, and any other reports 

or information required by the CITY, including weight tickets from the Destination. CARRIER 

shall include in each such invoice all state and local sales, use or excise taxes applicable (in respect 

to CITY’S tax-exempt status) to the Services provided by the CARRIER to CITY, itemizing such 

amounts. CARRIER shall indemnify and hold CITY harmless for any interest, fines, or penalties 

incurred by CITY as result of CARRIER’S failure to charge CITY for applicable state and local 

sales, use or excise taxes.  

 

  2.2 CITY shall issue payment for all undisputed amounts due on the next Friday 

following the week in which the invoice was received provided such invoice is received in time 

for the CITY to process the payment for issuance the following Friday.  If the CITY receives any 

invoice or portion thereof that it believes was billed in error, the CITY will timely pay the 

undisputed portion of the invoice, and before the invoice payment is due, notify CARRIER in 

writing of the portion that the CITY believes to be billed in error, together with information 

supporting the CITY’s assertion. The due date for these disputed sums shall then be extended for 

fifteen (15) days (or such later time as both parties may agree) from that date that CARRIER 

provides the CITY with all reasonably requested supporting documentation as to the legitimacy 

and accuracy of the disputed amount. If such invoicing dispute cannot be remedied as provided in 

this Paragraph, both CITY and CARRIER shall resolve the dispute in accordance with Paragraph 

23 of this Agreement. 
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3.  BASE RATES AND CHARGES: (Base Rate shall remain constant). 

 

 ORIGIN LOCATION DESTINATION LOCATION 
$/Base Rate  
INCLUDING 

TRAILER 

City Transfer Station City of Temple Landfill $315.00/per load 

City Transfer Station Williamson County Landfill $390.00/per load 

 

4.  OPERATING HOURS: 

 

  ORIGIN location (Killeen Transfer Station): 

 

  Monday, Tuesday, Thursday, and Friday: 8:00 a.m. to 5:00 p.m. 

  Wednesday and Saturday: 8:00 a.m. to 3:00 p.m. 

  Sunday: Closed Sunday 

   

  PRIMARY destination (Temple Landfill): 

   

  Monday through Friday: 6:00 a.m. to 6:00 p.m. 

  Saturday: 7:00 a.m. to 2:00 p.m. 

  Sunday: Closed Sunday 

 

  SECONDARY destination (Williamson County Landfill): 

 

  Monday through Friday: 7:00 a.m. to 5:00 p.m. 

  Saturday: 7:00 a.m. to 12:00 p.m. 

  Sunday: Closed Sunday 

    

  The Parties agree and understand that the above operating hours are for convenience 

purposes only and are subject to change. The CITY maintains no control over the Destination 

Locations or the Company that operates them. If there are questions or concerns regarding the 

dates and/or times, CARRIER should contact Company for the respective landfill. 

 

5.  FUEL SURCHARGE: 

 

  There shall be a fuel surcharge adjustment to the Base Rate(s) listed above. The fuel 

surcharge will consist of a two (2) percent price adjustment for every (ten) 10 cent increase or 

decrease, as the case may be, in diesel fuel (i) above $4.40 per gallon, and (ii) below $ 3.25 per 

gallon. Each increase or decrease will be calculated based on the Base Rate provided above. The 

diesel fuel price shall be as determined weekly by reference to the Energy Information 

Administration of the U.S. Department of Energy (EIA/DOE) Weekly Retail on Highway Diesel 

Prices for the Gulf Coast. The EIA/DOE currently publishes these prices on their website at the 

following location: https://www.eia.gov/dnav/pet/pet_pri_gnd_dcus_nus_w.html  
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The surcharge for each week will be determined by referencing this website each Monday 

morning. Each week’s applicable surcharge so determined shall be clearly itemized on the 

CARRIER’S weekly invoice to the CITY as a separate line item. Any adjustment to any invoice 

by paragraph 6 of this ATTACHMENT 1 shall not be included when calculating any surcharge 

hereunder. If at any time the cost of fuel exceeds $6.60 per gallon or reduces below $2.75, the 

Parties shall meet to discuss possible amendment of this Agreement.  

6. CONSUMER PRICE INDEX (CPI) ANNUAL INCREASE

After the expiration of the first twelve (12) months of this Agreement, and subsequently 
for each following twelve (12) month period for the duration of this Agreement, CARRIER may 

add a separate line item to each invoice in an amount equal to the same net percentage increase, if 

any, as the CPI indicated in the next paragraph. Any such increase shall be added at the beginning 

of each subsequent twelve (12) month period. 

The CPI increase shall be calculated by multiplying the Base Rate by the same net 

percentage as the Consumer Price Index (Dallas/Fort Worth regions for All Urban Consumers, less 

energy) as published by the U.S. Department of Labor, Bureau of Labor Statistics during the 

preceding twelve (12) months, as measured from May of the previous year to April of the then 

current year.  Increases, if any, in this line item shall be cumulative from year to year.  

Any such increase shall be clearly itemized on the CARRIER’S weekly invoice and shall 

not be considered, for fuel surcharge calculations, to be an increase in the Base Rate. CARRIER 

shall notify the City no later than June 1st of any given year prior to the addition of the CPI line 

item, if any, of the CPI percentage as calculated hereunder.  

7. STAGING FEE:

There shall be a trailer staging fee of $1.35 per ton to compensate CARRIER for necessary

personnel and power units required to ensure adequate staging and efficient operations at the 

Origin Location. 

8. CITY EQUIPMENT:

CITY will not be supplying any Equipment under this Agreement.

9. TRAILERS/ADDITIONAL TRAILERS

The above stated rate of $315.00 and $390.00 for the City of Temple and Williamson

County Landfills, respectively, per load includes the availability and use of 11 trailers. If requested 

by CITY, CARRIER shall provide up to an additional three (3) trailers under this Agreement, 

subject to the provisions of Paragraph 5C (above). 
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ATTACHMENT 2 

MINIMUM STANDARDS AND SPECIFICATIONS 

 

  In addition to compliance with all applicable federal, state, and local laws, regulations, and 

ordinances, CARRIER and CARRIER’S Equipment shall meet the following minimum standards 

and specifications. 

 

A. All drivers shall have: 

 

   1. a current and appropriate State Commercial Driver’s License; 

 

   2. a copy of the vehicle registration, inspection sticker and insurance card for 

the vehicle the driver is operating; 

 

   3. the most recent annual Motor Vehicle Report (not to exceed 6 months of 

current date; and, 

 

   4. a current and valid U.S. DOT required medical certificate. 

 

  B. CARRIER shall maintain current Driver Qualifications and Training files for each 

driver and shall keep on file all pre-trip and post-trip vehicle condition reports for a six (6) month 

period. 

 

  C. Tractors and trailers shall meet all current U.S. DOT and appropriate State 

inspections, licenses, regulations and permits, without limitation. 

 

  D. Tractor hoses shall be kept clean and must be arranged to eliminate any chance of 

falling to the ground and becoming entangled with the driveshaft, fifth-wheel or frame. 

 

 E. Trailers shall be sufficient to provide transportation and disposal service in a legal 

and safe manner. Trailers must be designed to haul waste. Trailers must have a one hundred (100) 

cubic yard maximum capacity. Trailers must be capable of transporting a maximum of twenty-two 

(22) tons per load. Trailers must have live floor, or similar, for unloading purposes. Trailers must 

have an open-top design with roll-tarp or equivalent covering. All drivers shall ensure trailers are 

properly secured and tarped prior to departure. 

 

  F. All drivers shall operate in the safest, most effective manner possible while in the 

Origin Location, on a public or private property, and in the Destination Location by obeying all 

posted signs, directions from designated spotters, and applying all their experience to safely and 

effectively accomplish their assignment. 

 

  G. All drivers shall apply their best judgment and professionalism to gauge rest or 

meal breaks to eliminate any convoying of our trailers (i.e., no tractor-trailer to be within three (3) 

miles of another tractor-trailer going in the same direction.) 
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  H. All drivers shall use only tractor-trailer routes that will accommodate the following: 

 

   1.  Appropriate height and weight restrictions. 

 

   2. Routes that minimize time spent away from the Origin Location. 

 

   3. No residential streets will be transited except at the Destination Location 

entrance and trucks will travel under 25 mph. 

 

  I. All trailers provided shall be empty and shall not have been used for the transport 

of Special or Hazardous Waste, as defined by any Federal, State or local law, or other regulated 

substance without having been cleaned, prior to deployment for transport of CITY’s waste 

materials. 

 

  J. CARRIER shall not back-haul food products unless previously approved by CITY. 

 

  K. All drivers shall cooperate completely in timely finishing and furnishing 

documentation within one (1) business day of each assignment in accordance with Paragraph 2A 

of this Agreement, including filing appropriate paperwork with a dispatcher if any discrepancy is 

observed or experienced. 

 

  L. CARRIER shall not hold or receive a “Conditional” or “Unsatisfactory” safety 

rating with the U.S. DOT. or other applicable State agency. 
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September 19, 2023RS-23-150

TRANSPORTATION AGREEMENT 
FOR MUNICIPAL SOLID WASTE
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Background
2

 Killeen Transfer Station processes over 130,000 tons of municipal 
solid waste annually.

 On October 8, 2015, the City of Killeen entered an agreement 
with Comal Transportation for transportation services for the city’s 
municipal solid waste (MSW).
 On September 1, 2020, Council approved Amendment #2, executing 

the first extended term of the transportation agreement set to expire 
October 7, 2023.

 Solid Waste reached out to nine (9) transportation companies and 
received two (2) responses.
 Comal Transportation, LLC
 Mr. Bult’s, Inc. 234



Background Cont.
3

 Comal Transportation, LLC was selected as the best value for 
the city.
 Comal Transportation, LLC has been utilized by the city for 

transportation of MSW since 2008.
 Comal Transportation, LLC was the only quote submitted with the 

adequate equipment and staff to meet the requirements of our 
permit with Texas Commission on Environmental Quality (TCEQ).

 The transportation agreement brought forth is for 
transportation services of MSW for five (5) years.
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Comal Transportation, LLC4
 The agreement with Comal Transportation, LLC provides for the 

transport of the city’s MSW to the Temple landfill or Williamson 
County landfill. 236



MSW Transported by Fiscal Year
5
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Alternatives
6

 Do not authorize a transportation agreement with Comal
Transportation, LLC.

 Authorize a transportation agreement with Comal Transportation
LLC, allowing the city to continue utilizing their services for the
duration of five (5) years.
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Recommendation
7

 City Council authorize the City Manager, or his designee, to execute
the transportation agreement with Comal Transportation, LLC for the
transportation of the city’s municipal solid waste for a duration of
five (5) years.
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Staff Report

City of Killeen

File Number: RS-23-151

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution authorizing the award of Bid No. 23-41, Wastewater 

Improvements for Chaparral Road Project to Arguijo Corporation with a contract in the amount of 

$2,729,604.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Jeffery Reynolds, Executive Director of Public Works

SUBJECT: Authorize the Award of Bid No. 23-41, Wastewater Improvements for 

Chaparral Road Project to Arguijo Corporation

BACKGROUND AND FINDINGS:

The 2019 Water and Wastewater Master Plan includes project 7S - construction of a sewer main 

north of Chaparral Road and west of Trimmier Road (Project No. 180014). It also includes the 

construction of a force main along Chaparral Road that will allow wastewater flows from this area to 

be diverted from Lift Station No. 24 to the South Wastewater Treatment Plant. This project will bring 

sewer service to the area around the intersection of Chaparral Road and Trimmier Road. The 

completion of this project is critical for construction of the American Rescue Plan Act (ARPA) funded 

Fire Station No. 4/Emergency Operations Center (EOC) Project. 

On August 10, 2023, two (2) bids were received in response to Bid No. 23-41, Wastewater 

Improvements for Chaparral Road Project. The following bids were opened and read aloud: 

Purchasing, Water and Sewer, and Walker Partners staff reviewed the bids and relevant bidder 

experience based on the selection criteria set forth in the contract documents and response of 

references. Arguijo Corporation is recommended as the awarded bidder for Bid No. 23-41, 

Wastewater Improvements for Chaparral Road Project in the amount of $2,729,604 as they are the 

lowest responsible bidder whose proposal is the most advantageous to the city.

THE ALTERNATIVES CONSIDERED:

(1) Do not authorize award Bid No. 23-41, Wastewater Improvements for Chaparral Road Project; 

resulting in the City not meeting the ARPA funded Fire Station No. 4/EOC timeline.

(2) Authorize the award of Bid No. 23-41, Wastewater Improvements for Chaparral Road Project to 
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Arguijo Corporation with a contract in the amount of $2,729,604.

Which alternative is recommended? Why?

Alternative two (2) is recommended due to extensive experience with the construction of 

wastewater main projects by Arguijo Corporation and they are the lowest responsible bidder whose 

proposal is the most advantageous to the City.

CONFORMITY TO CITY POLICY:

This item conforms to state and local policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The FY 2023 encumbrance will be $2,729,604 with charges processed throughout future fiscal years 

until project is complete.

Is this a one-time or recurring expenditure?

One-time

Is this expenditure budgeted?

Yes, funds are available in the 2020 Water & Sewer Bond Fund account number 

363-8934-493.69-03.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes

RECOMMENDATION:

Authorize the award of Bid No. 23-41, Wastewater Improvements for Chaparral Road Project to 

Arguijo Corporation; authorize the City Manager, or designee, to execute a construction contract 

with Arguijo Corporation in the amount of $2,729,604; and furthermore, authorize the City Manager, 

or designee, to execute any and all change orders within the amounts set by State and Local law.

DEPARTMENTAL CLEARANCES:

Public Works

Finance

Legal

Page 2City of Killeen Printed on 9/22/2023
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ATTACHED SUPPORTING DOCUMENTS:

Bid Proposal

Contract

Notice of Award

Walker Partners Letter of Recommendation

Certificate of Interested Parties (Form 1295)

Page 3City of Killeen Printed on 9/22/2023

242



 

City of Killeen 

Purchasing 
Lorianne Luciano, Director of Procurement 

802 N 2nd St, Killeen, TX 76541 
 

 

 

PROPOSAL DOCUMENT REPORT 
Bid No. 23-41 

Wastewater Improvements Chaparral Road 
RESPONSE DEADLINE: August 10, 2023 at 2:00 pm 

Report Generated:  Tuesday, August 15, 2023 
 

Arguijo Corporation Proposal 

CONTACT INFORMATION 

Company: 
Arguijo Corporation 

Email: 
estimating@arguijo.com 

Contact: 
Jon Hibler 

Address: 
3701 Bee Caves 
Suite 205 
Austin, TX 78746 

Phone: 
N/A 

Website: 
Arguijo.com 

Submission Date: 
Aug 10, 2023 12:55 PM 
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PROPOSAL DOCUMENT REPORT 
Bid No. 23-41 
Wastewater Improvements Chaparral Road 

 
 

PROPOSAL DOCUMENT REPORT                     
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ADDENDA CONFIRMATION 

Addendum #1 
Confirmed Aug 9, 2023 10:01 PM by Jon Hibler 

Addendum #2 
Confirmed Aug 9, 2023 10:01 PM by Jon Hibler 

Addendum #3 
Confirmed Aug 9, 2023 10:01 PM by Jon Hibler 

Addendum #4 
Confirmed Aug 9, 2023 10:01 PM by Jon Hibler 

QUESTIONNAIRE 

1. Conflict of Interest Questionnaire (Form CIQ)* 
Please download the below documents, complete, and upload. 

• Conflict_of_Interest_Questi... 

Conflict_of_Interest_Questionnaire_(Form_CIQ).pdf 

2. Certificate of Interested Parties (Form 1295)* 
If awarded, vendor must submit the Certificate of Interested Parties Form 1295 online. 

Texas Government Code Section 2252.908 requires that parties contracting with governmental entities submit a disclosure of 
interested parties form for contracts entered into after January 1, 2016. Successful bidders shall electronically submit the form at the 
following website: https://www.ethics.state.tx.us/whatsnew/elf_info_form1295.htm and provide the City with a certified copy prior 
to Council approval of the award. 

Please confirm that you shall file the Certificate of Interested Parties (Form 1295) if awarded the contract. 
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Confirmed 

3. Acknowledgement – “Boycott Israel* 
By submitting this proposal the vendor hereby verifies that it does not boycott Israel and will not boycott Israel during the term of this 
contract. Boycotting Israel is defined in Texas Government Code section 808.001 to mean refusing to deal with, terminating business 
activities with, or taking any action that is intended to penalize, inflict economic harm on, or limit commercial relations specifically 
with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action made 
for ordinary business purposes. 

Confirmed 

4. Acknowledgement – "Boycott Energy Companies”* 
By submitting this proposal the vendor hereby verifies that it does not boycott energy companies and will not boycott energy 
companies during the term of the contract. “Boycott energy company” is defined in Texas Government Code section 809.001 to 
mean, without an ordinary business purpose, refusing to deal with terminating business activities with, or otherwise taking any action 
that is intended to penalize, inflict economic harm on, or limit commercial relations with a company because the company: (A) 
engages in the exploration, production, utilization, transportation, sale, or manufacturing of fossil fuel-based energy and does not 
commit or pledge to meet environmental standards beyond applicable federal and state law; or (B) does business with a company 
described by Paragraph (A). 

Confirmed 

5. Acknowledgement – “Prohibition on contracts with companies that discriminate against firearm and ammunition industries”* 
By submitting this proposal the vendor hereby verifies that it does not have a practice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association and will not discriminate during the term of the contract against a firearm entity 
or firearm trade association. Discriminate against a firearm entity or a firearm trade association are defined in Texas Government 
Code section 2274.001 as (A) with respect to the entity or association, to (i) refuse to engage in the trade of any goods or services; (ii) 
refrain from continuing an existing business relationship; (iii) terminate an existing business relationship; or (iv) otherwise express a 
prejudice against the entity or association; and (B) does not include the established policies of a merchant, retail seller, or platform 
that restrict or prohibit the listing or selling of ammunition, firearms, or firearm accessories. 
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Confirmed 

6. Antitrust Law Certification* 
The vendor hereby certifies that neither the vendor nor the entity represented by the vendor, or anyone acting for such entity has 
violated the antitrust laws of the State of Texas, codified in Section 15.01 et seq., Texas Business and Commerce Code, or the Federal 
antitrust laws, nor communicated directly or indirectly, prior to the solicitation opening with any competitor or any other person 
engaged in such line of business. 

Yes 

7. Litigation Disclosure* 
Have you or any member of your Firm or Team to be assigned to this engagement ever been indicted or convicted of a felony or 
misdemeanor greater than a Class C in the last five (5) years? 

No 

8. Has the company been disqualified or debarred by any public agency, including the Federal Government, from participation in 
public contracts?* 

No 

9. Does any City of Killeen employee or official have any financial or other interest in your company?* 
No 

10. Can service be accomplished as specified in the specifications?* 
Yes 

11. When can service commence after award (number of days)?* 
10 
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12. Point of contact to resolve issues (delivery or invoice):* 
Please provide the name, title, address, email, and phone number of contact. 

Jon Hibler - Director - 432.238.7406 - jon.hibler@arguijo.com 

13. Copyrighted Material* 
Texas Public Information Act 

Steps to Assert Information Confidential or Proprietary 

All bids or proposals, data, and information submitted to the City of Killeen are subject to release under the Texas Public Information 
Act (“Act”) unless exempt from release under the Act. You are not encouraged to submit data and/or information that you consider to 
be confidential or proprietary unless it is absolutely required to understand and evaluate your submission. 

On each page where confidential or proprietary information appears, you must label the confidential or proprietary information. Do 
not label every page of your submission as confidential as there are pages (such as the certification forms and bid sheet with pricing) 
that are not confidential. It is recommended that each page that contains either confidential or proprietary information be printed on 
colored paper (such as yellow or pink paper). At a minimum the pages where the confidential information appears should be labeled 
and the information you consider confidential or proprietary clearly marked. 

Failure to label the actual pages on which information considered confidential appears will be considered as a waiver of confidential 
or proprietary rights in the information. 

In the event a request for public information is filed with the City which involves your submission, you will be notified by the City of 
the request so that you have an opportunity to present your reasons for claims of confidentiality to the Texas Attorney General. 

The proposal/bid submitted to the City contains NO confidential information and may be released to the public if required under the 
Texas Public Information Act. 

14. If your proposal contains confidential information identify where it is located. 
Where in your proposal is the confidential information? Please be specific. 

n/a 
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15. Does bidder maintain insurance as specified herein (see insurance requirements within the specifications and terms and 
conditions)?* 

Answer YES or 

If your answer is NO, then please describe the differences here. 

YES 

16. Insurance Broker Information* 
Please provide your Insurance Broker's Name, contact name, phone number, fax number, and email address. 

Gilliland Insurance Agency - Jim Gilliland - (432) 550-0033 - jim@gillyins.com 

17. Are there claims that are pending against this insurance policy?* 
Answer No or 

If yes, please describe: 

No 

18. Proposal Requirements* 
Did you read through and confirm that you met all of the proposal requirements in the specifications and contract documents? 

Yes 

19. Proposal Documents* 
Please Upload your COMPLETE Proposal here. 

Insurance_Certificate.pdfChaparral_Road_Bid_Forms_TURNED_IN.pdfBid_Bond_City_of_Killeen.pdf 
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CONFLICT OF INTEREST QUESTIONNAIRE
For vendor doing business with local governmental entity

FORM CIQ

OFFICE USE ONLY

Date Received

This questionnaire reflects changes made to the law by H.B. 23, 84th Leg., Regular Session.

This questionnaire is being filed in accordance with Chapter 176, Local Government Code, by a vendor who
has a business relationship as defined by Section 176.001(1-a) with a local governmental entity and the
vendor meets requirements under Section 176.006(a).

By law this questionnaire must be filed with the records administrator of the local governmental entity not later
than the 7th business day after the date the vendor becomes aware of facts that require the statement to be
filed.  See Section 176.006(a-1), Local Government Code.

A vendor commits an offense if the vendor knowingly violates Section 176.006, Local Government Code. An
offense under this section is a misdemeanor.

1 Name of vendor who has a business relationship with local governmental entity.

2
Check this box if you are filing an update to a previously filed questionnaire. (The law requires that you file an updated

completed questionnaire with the appropriate filing authority not later than the 7th business day after the date on which

you became aware that the originally filed questionnaire was incomplete or inaccurate.)

3 Name of local government officer about whom the information is being disclosed.

        Name of Officer

4 Describe each employment or other business relationship with the local government officer, or a family member of the
officer, as described by Section 176.003(a)(2)(A).  Also describe any family relationship with the local government officer.
Complete subparts A and B for each employment or business relationship described.  Attach additional pages to this Form
CIQ as necessary.

A. Is the local government officer or a family member of the officer receiving or likely to receive taxable income,
other than investment income, from the vendor?

  Yes   No

B. Is the vendor receiving or likely to receive taxable income, other than investment income, from or at the direction
of the local government officer or a family member of the officer AND the taxable income is not received from the
local governmental entity?

  Yes   No

5 Describe each employment or business relationship that the vendor named in Section 1 maintains with a corporation or
other business entity with respect to which the local government officer serves as an officer or director, or holds an

6
Check this box if the vendor has given the local government officer or a family member of the officer one or more gifts
as described in Section 176.003(a)(2)(B), excluding gifts described in Section 176.003(a-1).

7

Signature of vendor doing business with the governmental entity Date

ownership interest of one percent or more.

Form provided by Texas Ethics Commission www.ethics.state.tx.us Revised 1/1/2021 249
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Revised 1/1/2021Form provided by Texas Ethics Commission www.ethics.state.tx.us

CONFLICT OF INTEREST QUESTIONNAIRE

       For vendor doing business with local governmental entity

A complete copy of Chapter 176 of the Local Government Code may be found at http://www.statutes.legis.state.tx.us/
Docs/LG/htm/LG.176.htm. For easy reference, below are some of the sections cited on this form.

Local Government Code § 176.001(1-a): "Business relationship" means a connection between two or more parties
based on commercial activity of one of the parties.  The term does not include a connection based on:

(A) a transaction that is subject to rate or fee regulation by a federal, state, or local governmental entity or an
agency of a federal, state, or local governmental entity;
(B) a transaction conducted at a price and subject to terms available to the public; or
(C) a purchase or lease of goods or services from a person that is chartered by a state or federal agency and
that is subject to regular examination by, and reporting to, that agency.

Local Government Code § 176.003(a)(2)(A) and (B):
(a) A local government officer shall file a conflicts disclosure statement with respect to a vendor if:

***
(2) the vendor:

(A) has an employment or other business relationship with the local government officer or a
family member of the officer that results in the officer or family member receiving taxable
income, other than investment income, that exceeds $2,500 during the 12-month period
preceding the date that the officer becomes aware that

(i) a contract between the local governmental entity and vendor has been executed;
or
(ii) the local governmental entity is considering entering into a contract with the
vendor;

(B) has given to the local government officer or a family member of the officer one or more gifts
that have an aggregate value of more than $100  in the 12-month period preceding the date the
officer becomes aware that:

(i) a contract between the local governmental entity and vendor has been executed; or
(ii) the local governmental entity is considering entering into a contract with the vendor.

Local Government Code § 176.006(a) and (a-1)
(a) A vendor shall file a completed conflict of interest questionnaire if the vendor has a business relationship
with a local governmental entity and:

(1) has an employment or other business relationship with a local government officer of that local
governmental entity, or a family member of the officer, described by Section 176.003(a)(2)(A);
(2) has given a local government officer of that local governmental entity, or a family member of the
officer, one or more gifts with the aggregate value specified by Section 176.003(a)(2)(B), excluding any
gift described by Section 176.003(a-1); or
(3) has a family relationship with a local government officer of that local governmental entity.

(a-1)  The completed conflict of interest questionnaire must be filed with the appropriate records administrator
not later than the seventh business day after the later of:

(1) the date that the vendor:
(A) begins discussions or negotiations to enter into a contract with the local governmental
entity; or
(B) submits to the local governmental entity an application, response to a request for proposals
or bids, correspondence, or another writing related to a potential contract with the local
governmental entity; or

(2) the date the vendor becomes aware:
(A) of an employment or other business relationship with a local government officer, or a
family member of the officer, described by Subsection (a);
(B) that the vendor has given one or more gifts described by Subsection (a); or
(C) of a family relationship with a local government officer.
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE
BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS ONLY

AUTOSAUTOS ONLY
NON-OWNED

SCHEDULEDOWNED
ANY AUTO

AUTOMOBILE LIABILITY

Y / N
WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)
© 1988-2015 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

HIRED
AUTOS ONLY

MASTER CERTIFICATE

WORKERS' COMP, GEN'L LIAB AND AUTO POLICIES PROVIDE WAIVER OF SUBROGATION TO CERTIFICATE
HOLDER AS REQUIRED PER WRITTEN CONTRACT. GEN'L LIAB, AUTO, & EXCESS POLICIES NAME CERTIFICATE
HOLDER  AS ADD'L INSURED AS REQUIRED PER WRITTEN CONTRACT. GL COVERAGE IS PRIMARY AND NON-
CONTRIBUTORY. EXCESS POLICY FOLLOWS FORM.

500KLEASED/RENTED09/20/2309/20/22IHDH76029001
CONTRACTOR'S EQUIPMENT

E

1,000,000
1,000,000
1,000,00004/01/2404/01/230001115833XNA

10,000,000
10,000,000

07/06/2407/06/23SEO-124963/NHA103279DF

1,000,000

07/06/2407/06/23BAP2040805-10XX

MCS-90

C

2,000,000
2,000,000
1,000,000

10,000
100,000

1,000,000

07/06/2407/06/23ECP2040804-10XXPOLLUTION
CONTRACTUAL

B

22314RSUI INDEMNITY CO
22292HANOVER INSURANCE CO
44520CRUM&FORSTER SPEICALTY INS CO
10885KEY RISK INSURANCE CO
17370NAUTILUS INSURANCE CO
22945TEXAS MUTUAL INSURANCE CO

79768-4861TXODESSA, TX 79768-4861
BOX 14861
HIBCO, INC.
ARGUIJO CORPORATION

certs@gillyins.com
(432)550-9891(432)550-0033

License #:
Odessa, TX 79762-5930
3800 E 42nd St  #606
GILLILAND INSURANCE AGENCY

08/10/23
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STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 

ON THE BASIS OF A STIPULATED PRICE 

Prepared by 

 
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE 

 
and 

 

Issued and Published Jointly By 

 
 

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 

a practice division of the 

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 
 

 

AMERICAN CONSULTING ENGINEERS COUNCIL 
 

 

AMERICAN SOCIETY OF CIVIL ENGINEERS 

 
 

This document has been approved and endorsed by 

The Associated General Contractors of America 

Construction Specifications Institute 

 
 

EJCDC No. 1910-8-A-1 (1996 Edition) 

This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or 

modification. 

This Standard Form of Agreement has been prepared for use with the Standard General Conditions of the Construction 

Contract (No. 1910-8, 1996 Edition). Their provisions are interrelated, and a change in one may necessitate a change in 

the other.  The suggested language for instructions of bidders contained in the Guide to the Preparation of Instructions 

to Bidders (No. 1910-12, 1996 Edition) is also carefully interrelated with the language of this Agreement. Comments 

concerning their usage are contained in the EJCDC User’s Guide (No. 1910-50). See also Guide to the Preparation of 

Supplementary Conditions (No. 1910-17, 1996 Edition). 
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Introduction 

 

This Agreement between Owner and Contractor on the Basis of a Stipulated Price (“Agreement”) has been prepared for 

use with the Guide to the Preparation of Instructions to Bidders (“Instructions”) (No. 1910-12, 1996 Edition) and with the 

Standard General Conditions of the Construction Contract (“General Conditions”) (No. 1910-8, 1996 Edition). Their provisions 

are interrelated, and a change in one may necessitate a change in the others. Comments concerning their usage are contained in 

the Commentary on Agreements for Engineering Services and Construction Related Documents (“Commentary”) (No. 1910-9, 

1996 Edition). For guidance in the preparation of Supplementary Conditions and coordination with Instructions to Bidders, see 

Guide to the Preparation of Supplementary Conditions (“Supplementary Conditions”) (No. 1910-17, 1996 Edition). See also Guide 

to Preparation of the Bid Form (“Bid Form”) (No. 1910-18, 1996 Edition). The EJCDC has not prepared a suggested form of 

Advertisement or Invitation to Bid because such documents will vary widely in response to statutory requirements. 

 

This form and the other Bidding Documents prepared and issued by the EJCDC assume acceptance of the Project 

Manual concept of the Construction Specifications Institute which provides for an organizational format for location of all bound 

documentary information for a construction project, namely: Bidding Requirements (which term refers to the Advertisement or 

Invitation to Bid, the Instructions, and any bid form that may be suggested or prescribed, all of which provide information and 

guidance for all Bidders) and the Contract Documents (defined in Article 1 of the General Conditions), which include the  

Agreement, Bonds and Certificates, the General Conditions, the Supplementary Conditions, the Drawings, and the Specifications. 

The Bidding Requirements are not considered part of the Contract Documents because much of their substance pertains to the 

relationships prior to the award of the Contract and has little effect or impact thereafter and because many contracts are awarded 

without going through the bidding process. In some cases, however, the actual Bid may be attached as an exhibit to the Agreement 

to avoid extensive retyping. (The terms “Bidding Documents” and “Bidding Requirements” are defined in Article 1 of the 

General Conditions.) The Project Manual concept is explained in the Manual of Practice issued by the Construction 

Specifications Institute. 

 

Suggested language is presented herein with “Notes to User” to assist in preparing the Agreement. Much of the language 

should be usable on most projects, but modifications and additional provisions will often be necessary. The suggested language 

has been coordinated with the other standard forms produced by the EJCDC. When modifying the suggested language or writing 

additional provisions, the user must check the other documents thoroughly for conflicts and coordination of language usage and 

make appropriate revisions in all affected documents. 

 

For brevity, referenced paragraphs of the Instructions to Bidders with the prefix “I,” those of the Bid Form with the 

prefix “BF,” and those of this Agreement with the prefix “A.” 

 

Refer to Contract Documents Bibliography (No. 1910-24, 1996 Edition), which will be helpful in preparing the 

Agreement, and see in particular the discussions in EJCDC’s Recommended Competitive Bidding Procedures for Construction 

Projects (“Bidding Procedures”) (No. 1910-9-D, 1987 Edition) by Robert J. Smith, P.E., Esq., on the particular paragraphs of 

which frequent reference is made below. 

 
 

NOTES: 

1. EJCDC publications may be ordered from NSPE headquarters at 1420 King Street, Alexandria VA 22314-2715; or 

ACEC headquarters at 1015 15th Street NW, Washington DC 20005; or ASCE headquarters at 345 East 47th Street, New York 

NY 10017. 
2. CSI publications may be ordered from CSI headquarters at 601 Madison Street, Alexandria VA 22314. 

3. AIA publications may be obtained from most local AIA chapter offices or by writing to AIA headquarters at 1735 New 

York Avenue NW, Washington, DC 20006. 

4. The Associated General Contractors of America has a series of construction related documents which may be of interest. 

The AGC’s Publications and Services Catalog may be obtained from AGC headquarters at 1957 E Street NW, Washington, DC 

20006. 
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1996 Edition 

STANDARD FORM OF AGREEMENT  

EJCDC 

STANDARD FORM OF AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 

ON THE BASIS OF A STIPULATED PRICE 

 
 

THIS AGREEMENT is by and between  City of Killeen (hereinafter called OWNER) and Arguijo Corporation. 

(hereinafter called CONTRACTOR). 
 

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as follows: 

 

ARTICLE 1 - WORK 

 

1.01 CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents.  The Work is generally 

referred to as CHAPARRAL ROAD WASTEWATER IMPROVEMENTS PROJECT and described as follows: 
 

The major items of work include the construction of approximately 6,400 LF of 10” force main, 800 LF of 18” gravity main, 

3,000 LF of 15” gravity main and associated appurtenances along Chaparral and Trimmier Road. This scope of work is not 

intended to be inclusive of all work to be performed under this contract. Refer to this Project Manual, Specifications, and 

Plan set for further information. 

 

ARTICLE 2 - THE PROJECT 

 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is generally described 

as follows: 

 

Same as 1.01 

 

ARTICLE 3 - ENGINEER 

 

3.01 The Project has been designed by 

Walker Partners, LLC. 

who is hereinafter called ENGINEER and who is to act as OWNER’s representative, assume all duties and responsibilities, and 

have the rights and authority assigned to ENGINEER in the Contract Documents in connection with the completion of the Work 

in accordance with the Contract Documents. 

 

ARTICLE 4 - CONTRACT TIMES 

 

4.1 Time of the Essence 

 

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness for final payment as stated 

in the Contract Documents are of the essence of the Contract. 

 

4.2 Days to Achieve Substantial Completion and Final Payment 

 

A. The Work will be substantially completed within 210 days after the date when the Contract Times commence to run 

as provided in paragraph 2.03 of the General Conditions and completed and ready for final payment in accordance with 

paragraph 14.07 of the General Conditions within 240 days after the date when the Contract Times commence to run. 
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4.3 Liquidated Damages 

 

A. CONTRACTOR and OWNER recognize that time is of the essence of this Agreement and that OWNER will suffer 

financial loss if the Work is not completed within the times specified in paragraph 4.02 above, plus any extensions thereof 

allowed in accordance with Article 12 of the General Conditions. The parties also recognize the delays, expense, and difficulties 

involved in proving in a legal or arbitration proceeding the actual loss suffered by OWNER if the Work is not completed on time. 

Accordingly, instead of requiring any such proof, OWNER and CONTRACTOR agree that as liquidated damages for delay (but 

not as a penalty), CONTRACTOR shall pay OWNER $500 for each day that expires after the time specified in paragraph 4.02 

for Substantial Completion until the Work is substantially complete. After Substantial Completion, if CONTRACTOR shall 

neglect, refuse, or fail to complete the remaining Work within the Contract Time or any proper extension thereof granted by 

OWNER, CONTRACTOR shall pay OWNER $500 for each day that expires after the time specified in paragraph 4.02 for 

completion and readiness for final payment until the Work is completed and ready for final payment. 

 
 

ARTICLE 5 - CONTRACT PRICE 

 

5.1 OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract Documents an amount in 

current funds equal to the sum of the amounts determined pursuant to paragraphs 5.01.A, 5.01.B, and 5.01.C below: 

 

A. For all Work other than Unit Price Work, a Lump Sum of: 

 

     ($   ) to be determined. 

(use words)  (figure) 

 

All specific cash allowances are included in the above price and have been computed in accordance with paragraph 

11.02 of the General Conditions. 

 

B. For all Unit Price Work, an amount equal to the sum of the established unit price for each separately identified item of 

Unit Price Work times the estimated quantity of that item as indicated in this paragraph 5.01.B: 

 
 

UNIT PRICE WORK 

 

Item 
No. 

Bid Item Description 
Estimated 
Quantities 

Un
it 

Unit Price Unit Amount 

1.00 GENERAL CONDITIONS 

1.01 Mobilization, Traffic Handling and Incidentals 1 LS $120,923.97 $120,923.97 

1.02 Storm Water Pollution Prevention Plan & 
Implementation 

1 LS $52,250.00 $52,250.00 

1.03 Traffic Control Plan and Implementation 1 LS $27,500.00 $27,500.00 

1.04 Trench Safety Plan 1 LS $935.00 $935.00 

1.05 Trench Safety Implementation 11,650 LF $2.20 $25,630.00 

 SUBTOTAL GENERAL CONDITIONS    $227,238.97 

      

2.00 WASTEWATER IMPROVEMENTS 

2.01 10” C900 PVC Force Main Line (Open Cut) 6,454 LF $99.23 $640,430.42 

2.02 Tie into Existing 10-inc. Force Main 1 LS $3,298.53 $3,298.53 

2.03 Remove 10” Force Main 1,511 LF $17.26 $26,079.86 

2.04 Plug Existing 10” Force Main 3 EA $3,298.51 $9,895.53 

2.05 10” SDR-26 PVC Wastewater Line (Open Cut) 1,511 LF $76.87 $116,150.57 

2.06 15” SDR-26 PVC Wastewater Line (Open Cut) 2,825 LF $167.41 $472,933.25 

2.07 18” SDR-26 PVC Wastewater Line (Open Cut) 960 LF $204.29 $196,118.40 

2.08 21” SDR-26 PVC Wastewater Line (Open Cut) 42 LF $160.57 $6,743.94 
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2.09 18” SDR-26 PVC Wastewater Line (Directional 
Drill) 

800 LF $192.49 $153,992.00 

2.10 18” Steel Encasement Pipe (Bore) 52 LF $562.89 $29,270.28 

2.11 24” Steel Encasement Pipe (Bore) 50 LF $625.45 $31,272.50 

2.12 10” 45 Degree Bend 8 EA $1,335.76 $10,686.08 

2.13 6’ Diameter Manhole 1 EA $15,998.16 $15,998.16 

2.14 6’ Diameter Manhole @ 10” Force Main Discharge 
 Manhole with Raven Coating Applied 
 

1 EA $12,699.66 $12,699.66 

2.15 4’ Diameter Manhole 26 EA $8,385.37 $218,019.62 

2.16 4’ Diameter Drop Manhole 2 EA $10,738.61 $21,477.22 

2.17 Raven Coating applied to Existing Manhole down- 

Stream of 6’ Manhole at discharge to 10” forcemain   

1 LS $792.00 $792.00 

2.18 1” ARV & Vault 2 EA $9,954.30 $19,908.60 

2.19 Remove Existing 1” ARV Vault 1 EA $2,500.00 $2,500.00 

2.20 Tie 21-inch Gravity line into Wet Well 1 LS $6,597.04 $6,597.04 

2.21 Bypass Pumping at 450gpm for tie ins to wet well 
and 

1 LS $11,000.00 $11,000.00 

2.22 24” CMP Removal & Replacement 40 LF $32.98 $1,319.20 

2.23 18” CMP Removal & Replacement 20 LF $32.99 $659.80 

2.24 Install 8” Standard Clean-Out 1 EA $3,396.77 $3,396.77 

2.25 Install Residential Wastewater Service to Existing 
Residential Septic Line & Demo Existing Septic 
System as noted on the Construction Plans 

2 EA $6,597.01 $13,194.02 

2.26 Install Additional Wastewater Service per Owners at 
their directed location 

3 EA $6,597.02 $19,791.06 

2.27 Concrete Driveway Removal & Replacement 75 SY $99.00 $7,425.00 

2.28 Asphalt Driveway Removal & Replacement 386 SY $49.50 $19,107.00 

2.29 Gravel Driveway Removal & Replacement 403 SY $22.56 $9,091.68 

2.30 Concrete Rip Rap Removal & Replacement 84 SY $99.00 $8,316.00 

2.31 Concrete Pavement Replacement 27 SY $99.00 $2,673.00 

2.32 Chain Link Fence Removal & Replacement 60 LF $109.95 $6,597.00 

2.33 Barbed Wire Fence Removal & Replacement 360 LF $18.33 $6,598.80 

2.34 Remove Tree 17 EA $549.75 $9,345.75 

2.35 CLFB Trench Backfill 6,305 LF $42.84 $270,106.20 

2.36 Topsoil, Seeding, Soil Retention Blanket 16,000 SY $7.43 $118,880.00 

SUBTOTAL WASTEWATER IMPROVEMENTS $2,502,364.94 

      

TOTAL BASE BID =  $2,729,603.91 
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See BID PROPOSAL 

 

 

TOTAL OF ALL UNIT PRICES Two million, seven hundred twenty-nine thousand, six hundred three dollars and ninety-one 

cents   $2,729,603.91(dollars) 

 

 

 

 

As provided in paragraph 11.03 of the General Conditions, estimated quantities are not guaranteed, and determinations of actual 

quantities and classifications are to be made by ENGINEER as provided in paragraph 9.08 of the General Conditions. Unit prices 

have been computed as provided in paragraph 11.03 of the General Conditions. 

 

C. For all Work, at the prices stated in CONTRACTOR’s Bid, attached hereto as an exhibit. 

 
 

ARTICLE 6 - PAYMENT PROCEDURES 

 

6.1 Submittal and Processing of Payments 

 

A. CONTRACTOR shall submit Applications for Payment in accordance with Article 14 of the General Conditions. 

Applications for Payment will be processed by ENGINEER as provided in the General Conditions. 

 

6.2 Progress Payments; Retainage 

 

A. OWNER shall make progress payments on account of the Contract Price on the basis of CONTRACTOR’s Applications  

for Payment on or about the  20th  day of each month during performance  of the Work as provided in  paragraphs 6.02.A.1 and 

6.02.A.2 below. All such payments will be measured by the schedule of values established in paragraph 2.07.A of the General 

Conditions (and in the case of Unit Price Work based on the number of units completed) or, in the event there is no schedule of 

values, as provided in the General Requirements: 

 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to the percentage indicated 

below but, in each case, less the aggregate of payments previously made and less such amounts as ENGINEER may 

determine or OWNER may withhold, in accordance with paragraph 14.02 of the General Conditions: 

 
a.     95  % of Work completed (with the balance being retainage). 

b.     95   % of cost of materials and equipment not incorporated in the Work (with the balance being retainage). 
 

2. Upon Substantial Completion, OWNER shall pay an amount sufficient to increase total payments to 

CONTRACTOR to  95  % of the Work completed, less such amounts as ENGINEER shall determine, or OWNER  may 

withhold, in accordance with paragraph 14.02.B.5 of the General Conditions. 

 

6.3 Final Payment 

 

A. Upon final completion and acceptance of the Work in accordance with paragraph 14.07 of the General Conditions,  

OWNER shall pay the remainder of the Contract Price as recommended by ENGINEER as provided in said paragraph 14.07. 

 
 

ARTICLE 7 - INTEREST 

 

7.01All moneys not paid when due as provided in Article 14 of the General Conditions shall bear interest at the maximum rate 

as allowed by law at the place of the project. 
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ARTICLE 8 - CONTRACTOR’S REPRESENTATIONS 

 

8.1 In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following representations: 

 

A. CONTRACTOR has examined and carefully studied the Contract Documents and the other related data identified in 

the Bidding Documents. 

 

B. CONTRACTOR has visited the Site and become familiar with and is satisfied as to the general, local, and Site  

conditions that may affect cost, progress, and performance of the Work. 

 

C. CONTRACTOR is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that may affect 

cost, progress, and performance of the Work. 

 

D. CONTRACTOR has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or contiguous 

to the Site and all drawings of physical conditions in or relating to existing surface or subsurface structures at or contiguous to 

the Site (except Underground Facilities) which have been identified in the Supplementary Conditions as provided in paragraph 

4.02 of the General Conditions and (2) reports and drawings of a Hazardous Environmental Condition, if any, at the Site which has 

been identified in the Supplementary Conditions as provided in paragraph 4.06 of the General Conditions. 

 

E. CONTRACTOR has obtained and carefully studied (or assumes responsibility for having done so) all additional or 

supplementary examinations, investigations, explorations, tests, studies, and data concerning conditions (surface, subsurface, and 

Underground Facilities) at or contiguous to the Site which may affect cost, progress, or performance of the Work or which relate 

to any aspect of the means, methods, techniques, sequences, and procedures of construction to be employed by CONTRACTOR, 

including applying the specific means, methods, techniques, sequences, and procedures of construction, if  any,  expressly required 

by the Contract Documents to be employed by CONTRACTOR, and safety precautions and programs incident thereto 

 

F. CONTRACTOR does not consider that any further examinations, investigations, explorations, tests, studies, or data are 

necessary for the performance of the Work at the Contract Price, within the Contract Times, and in accordance with the other 

terms and conditions of the Contract Documents. 

 

G. CONTRACTOR is aware of the general nature of work to be performed by OWNER and others at the Site that relates 

to the Work as indicated in the Contract Documents. 

 

H. CONTRACTOR has correlated the information known to CONTRACTOR, information and observations obtained from 

visits to the Site, reports and drawings identified in the Contract Documents, and all additional examinations, investigations, 

explorations, tests, studies, and data with the Contract Documents. 

 

I. CONTRACTOR has given ENGINEER written notice of all conflicts, errors, ambiguities, or discrepancies that 

CONTRACTOR has discovered in the Contract Documents, and the written resolution thereof by ENGINEER is acceptable to 

CONTRACTOR. 

 

J. The Contract Documents are generally sufficient to indicate and convey understanding of all terms and conditions for 

performance and furnishing of the Work. 

 
 

ARTICLE 9 - CONTRACT DOCUMENTS 

 

9.1 Contents 

 

A. The Contract Documents consist of the following: 
 

1. This Agreement (pages 1 to7, inclusive); 
 

2. Performance Bond (pages 00610-1 to 00610-2, inclusive); 
 

3. Payment Bond (pages 00620-1 to 00620-3, inclusive); 
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4. Other Bonds (pages    N/A to  , inclusive); 
 

5. General Conditions (pages 1 to 43, inclusive); 
 

6. Supplementary Conditions (pages 1  to 11, inclusive); 
 

7. Specifications as listed in the table of contents of the Project Manual; 

 

8. Drawings consisting of a cover sheet, sheets numbered through  , inclusive, with each sheet bearing 

the following general title: CHAPARRAL ROAD WASTEWATER IMPROVEMENTS; 
 

9. Addenda (numbers to  , inclusive); 

 

10. Exhibits to this Agreement (enumerated as follows): 

 

a. Notice to Proceed (pages     1 to     1 , inclusive); 
 

b. CONTRACTOR’s Bid (pages     1 to  , inclusive); 
 

c. Documentation submitted by CONTRACTOR prior to Notice of Award (pages to  , inclusive); 

 

d. Wage Rates; 

 

11. The following which may be delivered or issued on or after the Effective Date of the Agreement and are not 

attached hereto: 

 

a. Written Amendments; 

 

b. Work Change Directives; 

 

c. Change Order(s). 

 

B. The documents listed in paragraph 9.01.A are attached to this Agreement (except as expressly noted otherwise above). 

 

C. There are no Contract Documents other than those listed above in this Article 9. 

 

D. The Contract Documents may only be amended, modified, or supplemented as provided in paragraph 3.04 of the 

General Conditions. 

 
 

ARTICLE 10 - MISCELLANEOUS 

 

10.1 Terms 

 

A. Terms used in this Agreement will have the meanings indicated in the General Conditions. 

 

10.2 Assignment of Contract 

 

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding on another party hereto 

without the written consent of the party sought to be bound; and, specifically but without limitation, moneys that may become 

due and moneys that are due may not be assigned without such consent (except to the extent that the effect of this restriction may 

be limited by law), and unless specifically stated to the contrary in any written consent to an assignment, no assignment will 

release or discharge the assignor from any duty or responsibility under the Contract Documents. 
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10.3 Successors and Assigns 

 

A. OWNER and CONTRACTOR each binds itself, its partners, successors, assigns, and legal representatives to the other 

party hereto, its partners, successors, assigns, and legal representatives in respect to all covenants, agreements, and obligations 

contained in the Contract Documents. 

 

10.4 Severability 

 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation shall 

be deemed stricken, and all remaining provisions shall continue to be valid and binding upon OWNER and CONTRACTOR, 

who agree that the Contract Documents shall be reformed to replace such stricken provision or part thereof with a valid and  

enforceable provision that comes as close as possible to expressing the intention of the stricken provision. 

 

10.5 Other Provisions 

 

This contract shall be governed by the laws of the state of Texas, and venue shall be in Bell County. 
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IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in duplicate. One counterpart each has 

been delivered to OWNER and CONTRACTOR. All portions of the Contract Documents have been signed or identified by 

OWNER and CONTRACTOR or on their behalf. 

 
 

This Agreement will be effective on  , (which is the Effective Date of the Agreement). 

 

 
OWNER: CONTRACTOR: 

CITY OF KILLEEN     

 

 
By:    By:    

 

 
[CORPORATE SEAL] [CORPORATE SEAL] 

Attest    Attest    

Address for giving notices: Address for giving notices: 
 

P. O. BOX 1329     
 

KILLEEN, TX 76540-1329     

 
 

 

(If OWNER is a corporation, attach evidence of authority  to 

sign. If OWNER is a public body, attach evidence of 

authority to sign and resolution or other documents 

authorizing execution of OWNER-CONTRACTOR 

Agreement.) 

  
 

License No.    

(Where applicable) 

 

Agent for service of process:    

 

 

(If CONTRACTOR is a corporation or a partnership, attach 

evidence of authority to sign.) 

 
Designated Representative: Designated Representative: 

 
Name: Steve Kana  Name:    

 
Title: Director of Water and Sewer  Title:    

 
Address: 805 W. Jasper Drive  Address:    

 
 

 
Phone: (254) 501-7623  

  
Phone:    

 
Facsimile: (254) 501-7628  Facsimile:    
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Performance Bond 

 
Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

 

 

CONTRACTOR (Name and Address): SURETY (Name and Address of Principal Place 

of Business): 

 
 

OWNER (Name and Address): 

 

 

CONTRACT 

Date: 

Amount: 

Description (Name and Location): 

 

 

BOND 

Date (Not earlier than Contract Date): 

Amount: 

Modifications to this Bond Form: 

 

 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do each cause this 

Performance Bond to be duly executed on its behalf by its authorized officer, agent or representative. 

 

 
CONTRACTOR AS PRINCIPAL  SURETY  

Company: (Corp. Seal) Company: (Corp. Seal) 
 

Signature:   Signature:  

Name and Title:  Name and Title: 

(Attach Power of Attorney) 

(Space is provided below for signatures of additional parties, if required.) 

 
CONTRACTOR AS PRINCIPAL  SURETY  

Company: (Corp. Seal) Company: (Corp. Seal) 
 

Signature:   Signature:  

Name and Title:  Name and Title: 

 
 

EJCDC No. 1910-28-A (1996 Edition) 
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General Contractors 

of America, and the American Institute of Architects. 
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1. The CONTRACTOR and the Surety, jointly and severally, bind themselves, their 

heirs, executors, administrators, successors and assigns to the Owner for  the performance 

of the Contract, which is incorporated herein by reference. 

 

2. If the CONTRACTOR performs the Contract, the Surety and the CONTRACTOR 

have no obligation under this Bond, except to participate in conferences as provided in 

paragraph 3.1. 
 

3. If there is no OWNER Default, the Surety's obligation under this Bond shall arise 

after: 

 

3.1. The OWNER has notified the CONTRACTOR and the Surety at the 

addresses described in paragraph 10 below, that the OWNER is considering declaring a 

CONTRACTOR Default and has requested and attempted to arrange a conference with 

the CONTRACTOR and the Surety to be held not later than fifteen days after receipt of 
such notice to discuss methods of performing the Contract. If the OWNER, the 

CONTRACTOR and the Surety agree, the CONTRACTOR shall be allowed a reasonable 

time to perform the Contract, but such an agreement shall not waive the OWNER's right, 

if any, subsequently to declare a CONTRACTOR Default; and 

 

3.2. The OWNER has declared a CONTRACTOR Default and formally 

terminated the CONTRACTOR's right to complete  the  Contract.  Such CONTRACTOR 
Default shall not be declared earlier than twenty days after the CONTRACTOR and the 

Surety have received notice as provided in paragraph 3.1; and 

 

3.3. The OWNER has agreed to pay the Balance of the Contract Price to: 

 

3.3.1. The Surety in accordance with the terms of the Contract; 

 
3.3.2 Another contractor selected pursuant to paragraph 4.3 to 

perform the Contract. 

 

4. When the OWNER has satisfied the conditions of paragraph 3, the Surety shall 

promptly and at the Surety's expense take one of the following actions: 

 

4.1. Arrange for the CONTRACTOR, with consent of the OWNER, to perform 

and complete the Contract; or 
 

4.2. Undertake to perform and complete the Contract itself, through its agents or 

through independent contractors; or 

 

4.3. Obtain bids or negotiated proposals from qualified contractors acceptable to 

the OWNER for a contract for performance and completion of the Contract, arrange for a 

contract to be prepared for execution by the OWNER and the contractor selected with the 
OWNER's concurrence, to be secured with performance and payment bonds executed by 

a qualified surety equivalent to the Bonds issued on the Contract, and pay  to the OWNER 

the amount of damages as described in paragraph 6 in excess of the Balance of the 

Contract Price incurred by the OWNER resulting from the CONTRACTOR  Default; or 

 

4.4. Waive its right to perform and complete, arrange for completion, or obtain a 

new contractor and with reasonable promptness under the circumstances; 
 

4.4.1 After investigation, determine the amount for which it may be 

liable to the OWNER and, as soon as practicable after the amount is determined, tender 

payment therefor to the OWNER; or 

 

4.4.2 Deny liability in whole or in part and notify the OWNER citing 

reasons therefor. 

 
5. If the Surety does not proceed as provided in paragraph 4 with reasonable 

promptness, the Surety shall be deemed to be in default on this Bond fifteen days after 

receipt of an additional written notice from the OWNER to the Surety demanding that 

the Surety perform its obligations under this Bond, and the OWNER shall be entitled to 

enforce any remedy available to the OWNER. If the Surety proceeds as provided in 

paragraph 4.4, and the OWNER refuses the payment tendered or the Surety has denied 

pliability, in whole or in part, without further notice the OWNER shall be entitled to 

enforce any remedy available to the OWNER. 

 

6. After the OWNER has terminated the CONTRACTOR's right to complete the 

Contract, and if the Surety elects to act under paragraph 4.1, 4.2, or 4.3 above, then the 

responsibilities of the Surety to the OWNER shall not be greater than those of the 

CONTRACTOR under the Contract, and the responsibilities of the OWNER to the 

Surety shall not be greater than those of the OWNER under the Contract. To a limit of 
the amount of this Bond, but subject to commitment by the OWNER of the Balance of 

the Contract Price to mitigation of costs and damages on the Contract, the Surety is 

obligated without duplication for: 

 

6.1. The responsibilities of the CONTRACTOR for correction of defective Work 

and completion of the Contract; 

 
6.2. Additional legal, design professional and delay costs resulting from the 

CONTRACTOR's Default, and resulting from the actions or failure to act of the Surety 

under paragraph 4; and 

 

6.3. Liquidated damages, or if no liquidated damages are specified in the 

Contract, actual damages caused by delayed performance or non-performance of the 

CONTRACTOR. 

 
7. The Surety shall not be liable to the OWNER or others for obligations of the 

CONTRACTOR that are unrelated to the Contract, and the Balance of the Contract Price 

shall not be reduced or set off on account of any such unrelated obligations. No right of 

action shall accrue on this Bond to any person or entity other than the OWNER or its 

heirs, executors, administrators, or successors. 

 

8. The Surety hereby waives notice of any change, including changes of time, to the 
Contract or to related subcontracts, purchase orders and other obligations. 

 

9. Any proceeding, legal or equitable, under this Bond may be instituted in any court of 

competent jurisdiction in the location in which the Work or part of the Work is located 

and shall be instituted within two years after CONTRACTOR Default or within two years 

after the CONTRACTOR ceased working or within two years after the Surety refuses or 

fails to perform its obligations under this Bond, whichever occurs first. If the provisions 

of this paragraph are void or prohibited by law, the minimum period of limitation 
available to sureties as a defense in the jurisdiction of the suit shall be applicable. 

 

10. Notice to the Surety, the OWNER or the CONTRACTOR shall be mailed or 

delivered to the address shown on the signature page. 

 

11. When this Bond has been furnished to comply with a statutory or other legal 

requirement in the location where the Contract was be performed, any provision in this 
Bond conflicting with said statutory or legal requirement shall be deemed deleted here 

from and provisions conforming to such statutory or other legal requirement shall be 

deemed incorporated herein. The intent is that this Bond shall be construed as a statutory 

bond and not as a common law bond. 

 

12. Definitions. 

 

12.1 Balance of the Contract Price: The total amount payable by the OWNER to 
the CONTRACTOR under the Contract after all proper adjustments have been made, 

including allowance to the CONTRACTOR of any amounts received or to be received 

by the OWNER in settlement of insurance or other Claims for damages to which the 

CONTRACTOR is entitled, reduced by all valid and proper payments made to or on 

behalf of the CONTRACTOR under the Contract. 

 

12.2. Contract: The agreement between the OWNER and the CONTRACTOR 

identified on the signature page, including all Contract Documents and changes thereto. 

 

12.3. CONTRACTOR Default: Failure of the CONTRACTOR, which  has  neither 
been remedied nor waived, to perform or otherwise to comply with the terms of the 
Contract. 

 

12.4. OWNER Default: Failure of the OWNER, which has neither been remedied 

nor waived, to pay the CONTRACTOR as required by the Contract or to perform and 

complete or comply with the other terms thereof. 

 

  

(FOR INFORMATION ONLY--Name, Address and Telephone) 

AGENT or BROKER: OWNER'S REPRESENTATIVE (Engineer or other party): 
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Payment Bond 

 
Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

 

 

CONTRACTOR (Name and Address): SURETY (Name and Address of Principal Place 

of Business): 

 
 

OWNER (Name and Address): 

 

 

CONTRACT 

Date: 

Amount: 

Description (Name and Location): 

 

 

 

BOND 

Date (Not earlier than Contract Date): 

Amount: 

Modifications to this Bond Form: 

 

 

 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on the reverse side hereof, do each cause this 

Payment Bond to be duly executed on its behalf by its authorized officer, agent, or representative. 

 
CONTRACTOR AS PRINCIPAL  SURETY  

Company: (Corp. Seal) Company: (Corp. Seal) 
 

Signature:   Signature:  

Name and Title:  Name and Title: 

(Attach Power of Attorney) 

(Space is provided below for signatures of additional parties, if required.) 

 

 
CONTRACTOR AS PRINCIPAL  SURETY  

Company: (Corp. Seal) Company: (Corp. Seal) 
 

Signature:   Signature:  

Name and Title:  Name and Title: 

 

EJCDC No. 1910-28-B (1996 Edition) 
Originally prepared through the joint efforts of the Surety Association of America, Engineers Joint Contract Documents Committee, the Associated General Contractors 

of America, the American Institute of Architects, the American Subcontractors Association, and the Associated Specialty Contractors. 
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1. The CONTRACTOR and the Surety, jointly and severally,  bind themselves, their 

heirs, executors, administrators, successors and assigns to the OWNER to pay for 

labor, materials and equipment furnished for use in the performance of the Contract, 
which is incorporated herein by reference. 

 

2. With respect to the OWNER, this obligation shall be null and void if the 

CONTRACTOR: 
 

2.1. Promptly makes payment, directly or indirectly, for all sums due 
Claimants, and 

 

2.2. Defends, indemnifies and holds harmless the OWNER from all claims, 

demands, liens or suits by any person or entity who furnished labor, materials or 
equipment for use in the performance of the Contract, provided the OWNER has 

promptly notified the CONTRACTOR and the Surety (at the addresses described in 

paragraph 12) of any claims, demands, liens or suits and tendered defense of such 
claims, demands, liens or suits to the CONTRACTOR and the Surety, and provided 

there is no OWNER Default. 
 

3. With respect to Claimants, this obligation shall be null and void if the 
CONTRACTOR promptly makes payment, directly or indirectly, for all sums due. 

 

4. The Surety shall have no obligation to Claimants under this Bond until: 

 

4.1. Claimants who are employed by or have a direct contract with the 
CONTRACTOR have given notice to the Surety (at the addresses described in 

paragraph 12) and sent a copy, or notice thereof, to the OWNER, stating that a claim 

is being made under this Bond and, with substantial accuracy, the amount of the 
claim. 

 

4.2. Claimants who do not have a direct contract with the CONTRACTOR: 

 

1. Have furnished written notice to the CONTRACTOR and 
sent a copy, or notice thereof, to the OWNER, within 90 days after having last 

performed labor or last furnished materials or equipment included in the claim 

stating, with substantial accuracy, the amount of the claim and  the  name of the party 
to whom the materials were furnished or supplied or for whom the labor was done 

or performed; and 
 

2. Have either received a rejection in whole or in part from the 
CONTRACTOR, or not received within 30 days of furnishing the above notice any 

communication from the CONTRACTOR by which the CONTRACTOR had 

indicated the claim will be paid directly or indirectly; and 

 

3. Not having been paid within the above 30 days, have sent a 

written notice to the Surety and sent a copy, or notice thereof, to the OWNER, stating 

that a claim is being made under this Bond and enclosing a copy of the previous 
written notice furnished to the CONTRACTOR. 

 

5. If a notice required by paragraph 4 is given by the OWNER to the 

CONTRACTOR or to the Surety, that is sufficient compliance. 
 

6. When the Claimant has satisfied the conditions of paragraph 4, the Surety shall 

promptly and at the Surety's expense take the following actions: 
 

6.1. Send an answer to the Claimant, with a copy to the OWNER, within 45 
days after receipt of the claim, stating the amounts that are undisputed and the basis 

for challenging any amounts that are disputed. 

 

6.2. Pay or arrange for payment of any undisputed amounts. 
 

7. The Surety's total obligation shall not exceed the amount of this Bond, and the 
amount of this Bond shall be credited for any payments made in good faith by the 

Surety. 

 

8. Amounts owed by the OWNER to the CONTRACTOR under the Contract shall 
be used for the performance of the Contract and to satisfy claims, if any, under any 

Performance Bond. By the CONTRACTOR furnishing and the OWNER accepting 

this Bond, they agree that all funds earned by the CONTRACTOR in the 
performance of the Contract are dedicated to satisfy obligations of the 

CONTRACTOR and the Surety under this Bond, subject to the OWNER's priority 

to use the funds for the completion of the Work. 

9. The Surety shall not be liable to the OWNER, Claimants or others for obligations 

of the CONTRACTOR that are unrelated to the Contract.  The  OWNER shall not be 

liable for payment of any costs or expenses of any Claimant under this Bond, and 
shall have under this Bond no obligations to make payments to, give notices on 

behalf of, or otherwise have obligations to Claimants under this Bond. 

 

10. The Surety hereby waives notice of any change, including changes of time, to the 
Contract or to related Subcontracts, purchase orders and other obligations. 

 

11. No suit or action shall be commenced by a Claimant under this Bond other than 

in a court of competent jurisdiction in the location in which the Work or part of the 
Work is located or after the expiration of one year from the date (1) on which the 

Claimant gave the notice required by paragraph 4.1 or paragraph 4.2.3, or (2) on 

which the last labor or service was performed by anyone or the last materials or 
equipment were furnished by anyone under the Construction  Contract,  whichever of 

(1) or (2) first occurs. If the provisions of this paragraph are void or prohibited  by 

law, the minimum period of limitation available to sureties as a defense in the 
jurisdiction of the suit shall be applicable. 

 

12. Notice to the Surety, the OWNER or the CONTRACTOR shall be mailed or 

delivered to the addresses shown on the signature page. Actual receipt of notice by 
Surety, the OWNER or the CONTRACTOR, however accomplished, shall be 

sufficient compliance as of the date received at the address shown on the signature 

page. 
 

13. When this Bond has been furnished to comply with a statutory or other legal 

requirement in the location where the Contract was to be performed, any provision in 

this Bond conflicting with said statutory or legal requirement shall be deemed deleted 
herefrom and provisions conforming to such statutory or other legal requirement shall 

be deemed incorporated herein. The intent is, that this Bond shall be construed as a 

statutory Bond and not as a common law bond. 
 

14. Upon request of any person or entity appearing to be a potential beneficiary of 

this Bond, the CONTRACTOR shall promptly furnish a copy of this Bond or shall 

permit a copy to be made. 
 

15. DEFINITIONS 
 

15.1. Claimant: An individual or entity having a direct contract with the 

CONTRACTOR or with a Subcontractor of the CONTRACTOR to furnish labor, 
materials or equipment for use in the performance of the Contract. The intent of  this 

Bond shall be to include without limitation in the terms "labor, materials or 

equipment" that part of water, gas, power, light, heat, oil, gasoline,  telephone service 
or rental equipment used in the Contract, architectural and engineering services 

required for performance of the Work of the CONTRACTOR and the 

CONTRACTOR's Subcontractors, and all other items for which a mechanic's lien 
may be asserted in the jurisdiction where the labor, materials or equipment were 

furnished. 

 

15.2. Contract: The agreement between the OWNER and the CONTRACTOR 
identified on the signature page, including all Contract  Documents and changes 

thereto. 
 

15.3. OWNER Default: Failure of the OWNER, which has neither been 
remedied nor waived, to pay the CONTRACTOR as required by the Contract or to 

perform and complete or comply with the other terms thereof. 
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(FOR INFORMATION ONLY--Name, Address and Telephone) 

AGENCY or BROKER: OWNER'S REPRESENTATIVE (Engineer or other party): 
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GENERAL CONDITIONS 
 

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY 
 

 

1.1 Defined Terms 

 

A. Wherever used in the Contract Documents and 

printed with initial or all capital letters, the terms listed 

below will have the meanings indicated which are 

applicable to both the singular and plural thereof. 

 

1. Addenda--Written or graphic instruments 

issued prior to the opening of Bids which clarify, correct, or 

change the Bidding Requirements or the Contract 

Documents. 

 

2. Agreement--The written instrument which is 

evidence of the agreement between OWNER and 

CONTRACTOR covering the Work. 

 

3. Application  for Payment--The form 

acceptable to ENGINEER which is to be used by CON- 

TRACTOR during the course of the Work in requesting 

progress or final payments and which is to be accompanied 

by such supporting documentation as is required by the 

Contract Documents. 

 

4. Asbestos--Any material that contains more 

than one percent asbestos and is friable or is releasing 

asbestos fibers into the air above current action levels 

established by the United States Occupational Safety and 

Health Administration. 

 

5. Bid--The offer or proposal of a bidder 

submitted on the prescribed form setting forth the prices for 

the Work to be performed. 

 

6. Bidding Documents--The Bidding 

Requirements and the proposed Contract Documents (in- 

cluding all Addenda issued prior to receipt of Bids). 

 

7. Bidding Requirements--The Advertisement or 

Invitation to Bid, Instructions to Bidders, Bid security  form, 

if any, and the Bid form with any supplements. 

 

8. Bonds--Performance and payment bonds and 

other instruments of security. 

 

9. Change Order--A document recommended 

by ENGINEER which is signed by CONTRACTOR and 

OWNER and authorizes an addition, deletion, or revision  in 

the Work or an adjustment in the Contract Price or the 

Contract Times, issued on or after the Effective Date of the 

Agreement. 

 
 

10. Claim--A demand or assertion by OWNER or 

CONTRACTOR seeking an adjustment of Contract  Price 

or Contract Times, or both, or other relief with respect to the 

terms of the Contract. A demand for money or services by a 

third party is not a Claim. 

 

11. Contract--The entire and integrated written 

agreement between the OWNER and CONTRACTOR 

concerning the Work. The Contract supersedes prior 

negotiations, representations, or agreements,  whether written 

or oral. 

 

12. Contract Documents--The Contract Docu- 

ments establish the rights and obligations of the parties and 

include the Agreement, Addenda (which pertain to the 

Contract Documents), CONTRACTOR’s Bid (including 

documentation accompanying the Bid and any post Bid 

documentation submitted prior to the Notice of Award) 

when attached as an exhibit to the Agreement, the Notice to 

Proceed, the Bonds, these General Conditions, the 

Supplementary Conditions, the Specifications and the 

Drawings as the same are more specifically identified in the 

Agreement, together with all Written Amendments, Change 

Orders, Work Change Directives, Field Orders, and 

ENGINEER’s written interpretations and clarifications 

issued on or after the Effective Date of the Agreement. 

Approved Shop Drawings and the reports and drawings of 

subsurface and physical conditions are not Contract 

Documents. Only printed or hard copies of the items listed 

in this paragraph are Contract Documents. Files in electronic 

media format of text, data, graphics, and the like that may 

be furnished by OWNER to CONTRACTOR are not 

Contract Documents. 

 

13. Contract Price--The moneys payable by 

OWNER to CONTRACTOR for completion of the Work 

in accordance with the Contract Documents as stated in the 

Agreement (subject to the provisions of paragraph 11.03 in 

the case of Unit Price Work). 

 

14. Contract Times--The number of days or the 

dates stated in the Agreement to: (i) achieve Substantial 

Completion; and (ii) complete the Work so that it is ready 

for final payment as evidenced by ENGINEER’s written 

recommendation of final payment. 

 

15. CONTRACTOR--The individual or entity with 

whom OWNER has entered into the Agreement. 

 

16. Cost of the Work--See paragraph 11.01.A for 

definition. 
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17. Drawings--That part of the Contract 

Documents prepared or approved by ENGINEER which 

graphically shows the scope, extent, and character of the 

Work to be performed by CONTRACTOR. Shop Drawings 

and other CONTRACTOR submittals are not Drawings as 

so defined. 

 

18. Effective Date of the Agreement--The date 

indicated in the Agreement on which it becomes effective, 

but if no such date is indicated, it means the date on which 

the Agreement is signed and delivered by the last of the  two 

parties to sign and deliver. 

 

19. ENGINEER--The individual or entity named 

as such in the Agreement. 

 

20. ENGINEER's Consultant--An individual or 

entity having a contract with ENGINEER to furnish 

services as ENGINEER’s independent professional 

associate or consultant with respect to the Project and who 

is identified as such in the Supplementary Conditions. 

 

21. Field Order--A written order issued by 

ENGINEER which requires minor changes in the Work but 

which does not involve a change in the Contract Price or the 

Contract Times. 

 

22. General Requirements--Sections of Division 

1 of the Specifications. The General Requirements pertain 

to all sections of the Specifications. 

 

23. Hazardous Environmental Condition--The 

presence at the Site of Asbestos, PCBs, Petroleum, 

Hazardous Waste, or Radioactive Material in such 

quantities or circumstances that may present a substantial 

danger to persons or property exposed thereto in  connection 

with the Work. 

 

24. Hazardous Waste--The term Hazardous 

Waste shall have the meaning provided in Section 1004 of 

the Solid Waste Disposal Act (42 USC Section 6903) as 

amended from time to time. 

 

25. Laws and Regulations; Laws or Regulations-- 

Any and all applicable laws, rules, regulations, ordinances, 

codes, and orders of any and all governmental bodies, 

agencies, authorities, and courts having jurisdiction. 

 

26. Liens--Charges, security interests, or 

encumbrances upon Project funds, real property, or personal 

property. 

 

27. Milestone--A principal event specified in the 

Contract Documents relating to an intermediate completion 

date or time prior to Substantial Completion of all the Work. 

 
28. Notice of Award--The written notice by 

OWNER to the apparent successful bidder stating that upon 

timely compliance by the apparent successful bidder with 

the conditions precedent listed therein, OWNER will sign 

and deliver the Agreement. 

 

29. Notice to Proceed--A written notice given by 

OWNER to CONTRACTOR fixing the date on which the 

Contract Times will commence to run and on which 

CONTRACTOR shall start to perform the Work under the 

Contract Documents. 

 

30. OWNER--The individual, entity, public body, 

or authority with whom CONTRACTOR has entered into 

the Agreement and for whom the Work is to be performed. 

 

31. Partial Utilization--Use by OWNER of a 

substantially completed part of the Work for the purpose for 

which it is intended (or a related purpose) prior to Substantial 

Completion of all the Work. 

 

32. PCBs--Polychlorinated biphenyls. 

 

33. Petroleum--Petroleum, including crude oil or 

any fraction thereof which is liquid at standard conditions of 

temperature  and pressure  (60 degrees Fahrenheit   and 

14.7 pounds per square inch absolute), such as oil, 

petroleum, fuel oil, oil sludge, oil refuse, gasoline, 

kerosene, and oil mixed with other non-Hazardous Waste 

and crude oils. 

 

34. Project--The total construction of which the 

Work to be performed under the Contract Documents may 

be the whole, or a part as may be indicated elsewhere in the 

Contract Documents. 

 

35. Project Manual--The bound documentary 

information prepared for bidding and constructing the Work. 

A listing of the contents of the Project Manual, which may 

be bound in one or more volumes, is contained in the table(s) 

of contents. 

 

36. Radioactive Material--Source, special nucle- 

ar, or byproduct material as defined by the Atomic Energy 

Act of 1954 (42 USC Section 2011 et seq.) as amended 

from time to time. 

 

37. Resident Project Representative--The autho- 

rized representative of ENGINEER who may be assigned to 

the Site or any part thereof. 

 

38. Samples--Physical examples of materials, 

equipment, or workmanship that are representative of some 

portion of the Work and which establish the standards by 

which such portion of the Work will be judged. 
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39. Shop Drawings--All drawings, diagrams, 

illustrations, schedules, and other data or information  which 

are specifically prepared or assembled by or for 

CONTRACTOR and submitted by CONTRACTOR to 

illustrate some portion of the Work. 

 

40. Site--Lands or areas indicated in the Contract 

Documents as being furnished by OWNER upon which the 

Work is to be performed, including rights-of-way and 

easements for access thereto, and such other lands 

furnished by OWNER which are designated for the use of 

CONTRACTOR. 

 

41. Specifications--That part of the Contract 

Documents consisting of written technical descriptions of 

materials, equipment, systems, standards, and workmanship 

as applied to the Work and certain administrative details 

applicable thereto. 

 

42. Subcontractor--An individual  or  entity 

having a direct contract with CONTRACTOR or with any 

other Subcontractor for the performance of a part of the 

Work at the Site. 

 

43. Substantial Completion--The time at which 

the Work (or a specified part thereof) has progressed to the 

point where, in the opinion of ENGINEER, the Work (or a 

specified part thereof) is sufficiently complete, in 

accordance with the Contract Documents, so that the Work 

(or a specified part thereof) can be utilized for the purposes 

for which it is intended. The terms  “substantially complete” 

and “substantially completed” as applied to all or part of the 

Work refer to Substantial Completion thereof. 

 

44. Supplementary Conditions--That part of the 

Contract Documents which amends or supplements these 

General Conditions. 

 

45. Supplier--A manufacturer, fabricator, suppli- 

er, distributor, materialman, or vendor having a direct 

contract with CONTRACTOR or with any Subcontractor  to 

furnish materials or equipment to be incorporated in the 

Work by CONTRACTOR or any Subcontractor. 

 

46. Underground Facilities--All underground 

pipelines, conduits, ducts, cables, wires, manholes, vaults, 

tanks, tunnels, or other such facilities or attachments, and 

any encasements containing such facilities, including those 

that convey electricity, gases, steam, liquid petroleum 

products, telephone or other communications, cable 

television, water, wastewater, storm water, other liquids or 

chemicals, or traffic or other control systems. 

 

47. Unit Price Work--Work to be paid for on the 

basis of unit prices. 

48. Work--The entire completed construction or 

the various separately identifiable parts thereof required to 

be provided under the Contract Documents. Work includes 

and is the result of performing or providing all labor, 

services, and documentation necessary to produce such 

construction, and furnishing, installing, and incorporating  all 

materials and equipment into such construction, all as 

required by the Contract Documents. 

 

49. Work Change Directive--A written statement 

to CONTRACTOR issued on or after the Effective Date of 

the Agreement and signed by OWNER and recommended 

by ENGINEER ordering an addition, deletion, or revision in 

the Work, or responding to differing or unforeseen 

subsurface or physical conditions under which the Work is 

to be performed or to emergencies. A Work Change 

Directive will not change the Contract Price or the Contract 

Times but is evidence that the parties expect that the change 

ordered or documented by a Work Change  Directive will 

be incorporated in a subsequently issued Change Order 

following negotiations by the parties as to its effect, if any, 

on the Contract Price or Contract Times. 

 

50. Written Amendment--A written statement 

modifying the Contract Documents, signed by  OWNER and 

CONTRACTOR on or after the Effective Date of the 

Agreement and normally dealing with the nonengineering or 

nontechnical rather than strictly construction-related aspects 

of the Contract Documents. 

 

1.2 Terminology 

 

A. Intent of Certain Terms or Adjectives 

 

1. Whenever in the Contract Documents the 

terms “as allowed,” “as approved,” or terms of like 

effect or import are used, or the  adjectives “reasonable,” 

“suitable,” “acceptable,” “proper,” “satisfactory,” or 

adjectives of like effect or import are used to describe 

an action or determination of ENGINEER as to the 

Work, it is intended that such action or determination 

will be solely to evaluate, in general, the completed 

Work for compliance with the requirements of and 

information in the Contract Documents and 

conformance with  the design concept of the completed 

Project as a functioning whole as shown or indicated in 

the Contract Documents (unless there is a specific 

statement indicating otherwise). The use of any such 

term or adjective shall not be effective to assign to 

ENGINEER any duty or authority to supervise or direct 

the performance of the Work or any duty or authority to 

undertake responsibility contrary to the provisions of 

paragraph 9.10 or any other provision of the Contract 

Documents. 
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B. Day 

 

1. The word “day” shall constitute a 

calendar day of 24 hours measured from midnight  to 

the next midnight. 

 

C. Defective 

 

1. The word “defective,” when modifying 

the word “Work,” refers to Work that is 

unsatisfactory, faulty, or deficient in that it does not 

conform to the Contract Documents or does not meet 

the requirements of any inspection, reference 

standard, test, or approval referred to in the Contract 

Documents, or has been damaged prior to 

ENGINEER’s recommendation of final payment 

(unless responsibility for the protection thereof has 

been assumed by OWNER at Substantial 

Completion in accordance with paragraph 14.04 or 

14.05). 

 

D. Furnish, Install, Perform, Provide 

 

1. The word “furnish,” when used in 

connection with services, materials, or equipment, 

shall mean to supply and deliver said services, 

materials, or equipment to the Site (or some other 

specified location) ready for use or installation and 

in usable or operable condition. 

 

2. The word “install,” when used in 

connection with services, materials, or equipment, 

shall mean to put into use or place in final position 

said services, materials, or equipment complete and 

ready for intended use. 

 

3. The words “perform” or “provide,” when 

used in connection with services, materials, or 

equipment, shall mean to furnish and install said 

services, materials, or equipment complete and 

ready for intended use. 

 

4. When “furnish,” “install,” “perform,” or 

“provide” is not used in connection with services, 

materials, or equipment in a context clearly requiring an 

obligation of CONTRACTOR, “provide” is implied. 

 

E. Unless stated otherwise in the Contract Docu- 

ments, words or phrases which have a well-known technical 

or construction industry or trade meaning are used in the 

Contract Documents in accordance with such recognized 

meaning. 

ARTICLE 2 - PRELIMINARY MATTERS 
 

 

2.1 Delivery of Bonds 

 

A. When CONTRACTOR delivers the executed 

Agreements to OWNER, CONTRACTOR shall also deliver 

to OWNER such Bonds as CONTRACTOR may  be 

required to furnish. 

 

2.2 Copies of Documents 

 

A. OWNER shall furnish to CONTRACTOR up to 

ten copies of the Contract Documents. Additional copies will 

be furnished upon request at the cost of reproduction. 

 

2.3 Commencement of Contract Times; Notice to 

Proceed 

 

A. The Contract Times will commence to run on the 

thirtieth day after the Effective Date of the Agreement or, if 

a Notice to Proceed is given, on the day indicated in the 

Notice to Proceed. A Notice to Proceed may be given at any 

time within 30 days after the Effective Date of the  

Agreement. In no event will the Contract Times com- 

mence to run later than the sixtieth day after the day of Bid 

opening or the thirtieth day after the Effective Date of the 

Agreement, whichever date is earlier. 

 

2.4 Starting the Work 

 

A. CONTRACTOR shall start to perform the Work 

on the date when the Contract Times commence to run. No 

Work shall be done at the Site prior to the date on which the 

Contract Times commence to run. 

 

2.5 Before Starting Construction 

 

A. CONTRACTOR’s Review of Contract Documents: 

Before undertaking each part of the Work, CONTRACTOR 

shall carefully study and compare the Contract Documents 

and check and verify pertinent figures therein and all 

applicable field measurements. CONTRACTOR shall 

promptly report in writing to ENGINEER any conflict, 

error, ambiguity, or discrepancy which CONTRACTOR 

may discover and shall obtain a written interpretation or 

clarification from ENGINEER before proceeding with any 

Work affected thereby; however, CONTRACTOR shall not 

be liable to OWNER or ENGINEER for failure to report 

any conflict, error, ambiguity, or discrepancy in the Contract 

Documents unless CONTRACTOR knew or reasonably 

should have known thereof. 

 

B. Preliminary Schedules: Within ten days after the 

Effective Date of the Agreement (unless otherwise   speci- 
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fied in the General Requirements), CONTRACTOR shall 

submit to ENGINEER for its timely review: 

 

1. a preliminary progress schedule indicat- 

ing the times (numbers of days or dates) for starting 

and completing the various stages of the Work, 

including any Milestones specified in the Contract 

Documents; 

 

2. a preliminary schedule of Shop Drawing 

and Sample submittals which will list each required 

submittal and the times for submitting, reviewing, 

and processing such submittal; and 

 

3. a preliminary schedule of values for all  

of the Work which includes quantities and prices of 

items which when added together equal the  Contract 

Price and subdivides the Work into component parts 

in sufficient detail to serve as the basis for progress 

payments during performance of the Work. Such 

prices will include an appropriate amount of 

overhead and profit applicable to each item of Work. 

 

C. Evidence of Insurance: Before any Work at the 

Site is started, CONTRACTOR and OWNER shall each 

deliver to the other, with copies to each additional insured 

identified in the Supplementary Conditions, certificates of 

insurance (and other evidence of insurance which either of 

them or any additional insured may reasonably request) 

which CONTRACTOR and OWNER respectively are 

required to purchase and maintain in accordance with Article 

5. 

 

2.6 Preconstruction Conference 

 

A. Within 20 days after the Contract Times start to 

run, but before any Work at the Site is started, a conference 

attended by CONTRACTOR, ENGINEER, and others as 

appropriate will be held to establish a working understanding 

among the parties as to the Work and to discuss the 

schedules referred to in paragraph 2.05.B, procedures for 

handling Shop Drawings and other submittals, processing 

Applications for Payment, and maintaining required records. 

 

2.7 Initial Acceptance of Schedules 

 

A. Unless otherwise provided in the Contract Docu- 

ments, at least ten days before submission of the first 

Application for Payment a conference attended by CON- 

TRACTOR, ENGINEER, and others as appropriate will be 

held to review for acceptability to ENGINEER as provided 

below the schedules submitted in accordance with 

paragraph 2.05.B. CONTRACTOR shall have an additional  

ten days to make  corrections  and  adjustments 

and to complete and resubmit the schedules. No progress 

payment shall be made to CONTRACTOR until acceptable 

schedules are submitted to ENGINEER. 

 

1. The progress schedule will be acceptable 

to ENGINEER if it provides an orderly progression 

of the Work to completion within any specified 

Milestones and the Contract Times. Such accep- 

tance will not impose on ENGINEER responsibility 

for the progress schedule, for sequencing, schedul- 

ing, or progress of the Work nor interfere with or 

relieve CONTRACTOR from CONTRACTOR’s 

full responsibility therefor. 

 

2. CONTRACTOR’s schedule of Shop 

Drawing and Sample submittals will be acceptable to 

ENGINEER if it provides a workable arrangement 

for reviewing and processing the required submittals. 

 

3. CONTRACTOR’s schedule of values 

will be acceptable to ENGINEER as to form and 

substance if it provides a reasonable allocation of the 

Contract Price to component parts of the Work. 

 
 

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT, 

AMENDING, REUSE 

 
 

3.1 Intent 

 

A. The Contract Documents are complementary; 

what is called for by one is as binding as if called for by all. 

 

B. It is the intent of the Contract Documents to 

describe a functionally complete Project (or part thereof) to 

be constructed in accordance with the Contract Documents. 

Any labor, documentation, services, materials, or equip- 

ment that may reasonably be inferred from the Contract 

Documents or from prevailing custom or trade usage as 

being required to produce the intended result will be 

provided whether or not specifically called for at no 

additional cost to OWNER. 

 

C. Clarifications and interpretations of the Contract 

Documents shall be issued by ENGINEER as provided in 

Article 9. 

 

3.2 Reference Standards 

 

A. Standards, Specifications, Codes, Laws, and 

Regulations 

 

1. Reference to standards, specifications, 

manuals,    or   codes   of   any   technical    society, 
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organization, or association, or to Laws or 

Regulations, whether such reference be specific or by 

implication, shall mean the standard, specification, 

manual, code, or Laws or Regulations in effect at the 

time of opening of Bids (or on the Effective Date of 

the Agreement if there were no Bids), except as may 

be otherwise specifically stated in the Contract 

Documents. 

 

2. No provision of any such standard, 

specification, manual or code, or any instruction of a 

Supplier shall be effective to change the duties or 

responsibilities of OWNER, CONTRACTOR, or 

ENGINEER, or any of their subcontractors, consul- 

tants, agents, or employees from those set forth in the 

Contract Documents, nor shall any such provision or 

instruction be effective to assign to OWNER, 

ENGINEER, or any of ENGINEER’s Consultants, 

agents, or employees any duty or authority to 

supervise or direct the performance of the Work or 

any duty or authority to undertake responsibility 

inconsistent with the provisions of the Contract 

Documents. 

 

3.3 Reporting and Resolving Discrepancies 

 

A. Reporting Discrepancies 

 

1. If, during the performance of the Work, 

CONTRACTOR discovers any conflict, error, 

ambiguity, or discrepancy within the Contract 

Documents or between the Contract Documents and 

any provision of any Law or Regulation applicable to 

the performance of the Work or of any standard, 

specification, manual or code, or of any instruction 

of any Supplier, CONTRACTOR shall report it to 

ENGINEER in writing at once. CONTRACTOR 

shall not proceed with the Work affected thereby 

(except in an emergency as required by paragraph 

6.16.A) until an amendment or supplement to the 

Contract Documents has been issued by one of the 

methods indicated in paragraph 3.04; provided, 

however, that CONTRACTOR shall not be liable to 

OWNER or ENGINEER for failure to report any 

such conflict, error, ambiguity, or  discrepancy unless 

CONTRACTOR knew or reasonably should have 

known thereof. 

 

B. Resolving Discrepancies 

 

1. Except as may be otherwise specifically 

stated in the Contract Documents, the provisions of 

the Contract Documents shall take precedence in 

resolving any conflict, error, ambiguity, or 

discrepancy between the provisions of the Contract 

Documents and: 

 
a. the provisions of any standard, 

specification, manual, code, or instruction 

(whether or not specifically incorporated by 

reference in the Contract Documents); or 

 

b. the provisions of any Laws or 

Regulations applicable to the performance of the 

Work (unless such an interpretation of the provi- 

sions of the Contract Documents would result in 

violation of such Law or Regulation). 

 

3.4 Amending and Supplementing Contract 

Documents 

 

A. The Contract Documents may be amended to 

provide for additions, deletions, and revisions in the Work 

or to modify the terms and conditions thereof in one or more 

of the following ways: (i) a Written Amendment; (ii) a 

Change Order; or (iii) a Work Change Directive. 

 

B. The requirements of the Contract Documents may 

be supplemented, and minor variations and deviations in the 

Work may be authorized, by one or more of the following 

ways: (i) a Field Order; (ii) ENGINEER’s approval of a 

Shop Drawing or Sample; or (iii) ENGINEER’s written 

interpretation or clarification. 

 

3.5 Reuse of Documents 

 

A. CONTRACTOR and any Subcontractor or 

Supplier or other individual or entity performing or 

furnishing any of the Work under a direct or indirect 

contract with OWNER: (i) shall not have or acquire any title 

to or ownership rights in any of the Drawings, 

Specifications, or other documents (or copies of any 

thereof) prepared by or bearing the seal of ENGINEER or 

ENGINEER’s Consultant, including electronic media 

editions; and (ii) shall not reuse any of such Drawings, 

Specifications, other documents, or copies thereof on 

extensions of the Project or any other project without written 

consent of OWNER and ENGINEER and specific written 

verification or adaption by ENGINEER. This prohibition 

will survive final payment, completion, and acceptance of 

the Work, or termination or completion of the Contract. 

Nothing herein shall preclude CONTRACTOR from 

retaining copies of the Contract Documents for record 

purposes. 
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ARTICLE 4 - AVAILABILITY OF LANDS; 

SUBSURFACE AND PHYSICAL CONDITIONS; 

REFERENCE POINTS 

 
 

4.1 Availability of Lands 

 

A. OWNER shall furnish the Site. OWNER shall 

notify CONTRACTOR of any encumbrances or  restrictions 

not of general application but specifically related to use of 

the Site with which CONTRACTOR must comply in 

performing the Work. OWNER will obtain in a timely 

manner and pay for easements for permanent structures or 

permanent changes in existing facilities. If CONTRACTOR 

and OWNER are unable to agree on entitlement to or on 

the amount or extent, if any, of any adjustment in the 

Contract Price or Contract Times,  or both, as a result of any 

delay in OWNER’s furnishing the Site, CONTRACTOR 

may make a Claim therefor as provided in paragraph 10.05. 

 

B. Upon reasonable written request, OWNER shall 

furnish CONTRACTOR with a current statement of record 

legal title and legal description of the lands upon which the 

Work is to be performed and OWNER’s interest therein as 

necessary for giving notice of or filing a mechanic's or 

construction lien against such lands in accordance with 

applicable Laws and Regulations. 

 

C. CONTRACTOR shall provide for all additional 

lands and access thereto that may be required for temporary 

construction facilities or storage of materials and equip- 

ment. 

 

4.2 Subsurface and Physical Conditions 

 

A. Reports and Drawings: The Supplementary 

Conditions identify: 

 

1. those reports of explorations and tests of 

subsurface conditions at or contiguous to the Site 

that ENGINEER has used in preparing the Contract 

Documents; and 

 

2. those drawings of physical conditions in 

or relating to existing surface or subsurface struc- 

tures at or contiguous to the Site (except 

Underground Facilities) that ENGINEER has used 

in preparing the Contract Documents. 

 

B. Limited Reliance by CONTRACTOR on Technical 

Data Authorized: CONTRACTOR may rely upon the 

general accuracy of the “technical data” contained in such 

reports and drawings, but such reports and drawings are not 

Contract Documents. Such “technical data” is identified in 

the Supplementary Conditions. Except for such reliance on 

such “technical data,” CONTRACTOR may not rely upon 

or make any Claim against OWNER, ENGINEER, or any 

of ENGINEER’s Consultants with respect to: 

 

1. the completeness of such reports and 

drawings for CONTRACTOR’s purposes, includ- 

ing, but not limited to, any aspects of the means, 

methods, techniques, sequences, and procedures of 

construction to be employed by CONTRACTOR, 

and safety precautions and programs incident 

thereto; or 

 

2. other data, interpretations, opinions, and 

information contained in such reports or shown or 

indicated in such drawings; or 

 

3. any CONTRACTOR interpretation of or 

conclusion drawn from any "technical data" or any 

such other data, interpretations, opinions, or infor- 

mation. 

 

4.3 Differing Subsurface or Physical Conditions 

 

A. Notice: If CONTRACTOR believes that any 

subsurface or physical condition at or contiguous to the Site 

that is uncovered or revealed either: 

 

1. is of such a nature as to establish that any 

“technical data” on which CONTRACTOR is 

entitled to rely as provided in paragraph 4.02 is 

materially inaccurate; or 

 

2. is of such a nature as to require a change 

in the Contract Documents; or 

 

3. differs materially from that shown or 

indicated in the Contract Documents; or 

 

4. is of an unusual nature, and differs materially from 

conditions ordinarily encountered and generally recognized 

as inherent in work of the character provided for in the 

Contract Documents; 

 

then CONTRACTOR shall, promptly after becoming  aware 

thereof and before further disturbing the subsurface or 

physical conditions or performing any Work in connec- tion 

therewith (except in an emergency as required by paragraph 

6.16.A), notify OWNER and ENGINEER in writing about 

such condition. CONTRACTOR shall not further disturb 

such condition or perform any Work in connection therewith 

(except as aforesaid) until receipt of written order to do so. 

 

B. ENGINEER’s Review: After receipt of written 

notice as required by paragraph 4.03.A, ENGINEER will 

promptly  review  the  pertinent  condition,  determine  the 
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necessity of OWNER's obtaining additional exploration or 

tests with respect thereto, and advise OWNER in writing 

(with a copy to CONTRACTOR) of ENGINEER’s 

findings and conclusions. 

 

C. Possible Price and Times Adjustments 

 

1. The Contract Price or the Contract 

Times, or both, will be equitably adjusted to the 

extent that the existence of such differing subsurface 

or physical condition causes an increase or decrease 

in CONTRACTOR’s cost of, or time required for, 

performance of the Work; subject, however, to the 

following: 

 

a. such condition must meet any one or 

more of the categories described in paragraph 

4.03.A; and 

 

b. with respect to Work that is paid for on a 

Unit Price Basis, any adjustment in Contract 

Price will be subject to the provisions of para- 

graphs 9.08 and 11.03. 

 

2. CONTRACTOR shall not be entitled to 

any adjustment in the Contract Price or Contract 

Times if: 

 

a. CONTRACTOR knew of the existence 

of such conditions at the time CONTRACTOR 

made a final commitment to OWNER in respect 

of Contract Price and Contract Times by the 

submission of a Bid or becoming bound under a 

negotiated contract; or 

 

b. the existence of such condition could 

reasonably have been discovered or revealed as a 

result of any examination, investigation, 

exploration, test, or study of the Site and 

contiguous areas required by the Bidding 

Requirements or Contract Documents to be 

conducted by or for CONTRACTOR prior to 

CONTRACTOR's making such final com- 

mitment; or 

 

c. CONTRACTOR failed to give the 

written notice within the time and as required by 

paragraph 4.03.A. 

 

3. If OWNER and CONTRACTOR are 

unable to agree on entitlement to or on the amount 

or extent, if any, of any adjustment in the Contract 

Price or Contract Times, or both, a Claim may be 

made therefor as provided in paragraph 10.05. 

However, OWNER, ENGINEER,  and 

ENGINEER’s  Consultants  shall  not  be  liable   to 

CONTRACTOR for any claims, costs, losses, or 

damages (including but not limited to all fees and 

charges of engineers, architects, attorneys, and other 

professionals and all court or arbitration or other 

dispute  resolution  costs) sustained  by 

CONTRACTOR on or in connection with any other 

project or anticipated project. 

 

4.4 Underground Facilities 

 

A. Shown or Indicated: The information and data 

shown or indicated in the Contract Documents with respect 

to existing Underground Facilities at or contiguous to the 

Site is based on information and data furnished to OWNER 

or ENGINEER by the owners of such Underground Facili- 

ties, including OWNER, or by others. Unless it  is  otherwise 

expressly provided in the Supplementary Condi- tions: 

 

1. OWNER and ENGINEER shall not be 

responsible for the accuracy or completeness of any 

such information or data; and 

 

2. the cost of all of the following will be 

included in the Contract Price, and CONTRACTOR 

shall have full responsibility for: 

 

a. reviewing and checking all such 

information and data, 

 

b. locating all Underground  Facilities 

shown or indicated in the Contract Documents, 

 

c. coordination of the Work with the owners 

of such Underground Facilities, including 

OWNER, during construction, and 

 

d. the safety and protection of all such 

Underground Facilities and repairing any 

damage thereto resulting from the Work. 

 

B. Not Shown or Indicated 

 

1. If an Underground Facility is uncovered 

or revealed at or contiguous to the Site which was 

not shown or indicated, or not shown or indicated 

with reasonable accuracy in the Contract 

Documents, CONTRACTOR shall, promptly after 

becoming aware thereof and before further 

disturbing conditions affected thereby or performing 

any Work in connection therewith (except in an 

emergency as required by paragraph 6.16.A), 

identify the owner of such Underground Facility and 

give written notice to that owner and to OWNER 

and ENGINEER. ENGINEER will promptly   

review  the  Underground   Facility  and 
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determine the extent, if any, to which a change is 

required in the Contract Documents to reflect and 

document the consequences of the existence or 

location of the Underground Facility. During such 

time, CONTRACTOR shall be responsible for the 

safety and protection of such Underground Facility. 

 

2. If ENGINEER concludes that a change in 

the Contract Documents is required, a Work Change 

Directive or a Change Order will be issued to reflect 

and document such consequences. An equitable 

adjustment shall be made in the Contract Price of 

Contract Times, or both, to the extent that they are 

attributable to the existence or location of any 

Underground Facility that was not shown or 

indicated or not shown or indicated with reasonable 

accuracy in the Contract Documents and that 

CONTRACTOR did not know of and could not 

reasonably have been expected to be aware of or to 

have anticipated. If OWNER and CONTRACTOR 

are unable to agree on entitlement to or on the 

amount or extent, if any, of any such adjustment in 

Contract Price or Contract Times, OWNER or 

CONTRACTOR may make a Claim therefor as 

provided in paragraph 10.05. 

 

4.5 Reference Points 

 

A. OWNER shall provide engineering surveys to 

establish reference points for construction which in 

ENGINEER’s judgment are necessary to enable CON- 

TRACTOR to proceed with the Work. CONTRACTOR 

shall be responsible for laying out the Work, shall protect 

and preserve the established reference points and property 

monuments, and shall make no changes or relocations 

without the prior written approval of OWNER. 

CONTRACTOR shall report to ENGINEER whenever any 

reference point or property monument is lost or destroyed 

or requires relocation because of necessary changes in 

grades or locations, and shall be responsible for the accurate 

replacement or relocation of such reference points or 

property monuments by professionally qualified personnel. 

 

4.6 Hazardous Environmental Condition at Site 

 

A. Reports and Drawings: Reference is made to the 

Supplementary Conditions for the identification of those 

reports and drawings relating to a Hazardous Environmental 

Condition identified at the Site, if any, that have been 

utilized by the ENGINEER in the preparation of the 

Contract Documents. 

 

B. Limited Reliance by CONTRACTOR on Technical 

Data Authorized: CONTRACTOR may rely upon the 

general accuracy of the “technical data” contained in such 

reports and drawings, but such reports and drawings are not 

Contract Documents. Such “technical data” is identified in 

the Supplementary Conditions. Except for such reliance on 

such “technical data,” CONTRACTOR may not rely upon 

or make any Claim against OWNER, ENGINEER or any 

of ENGINEER’s Consultants with respect to: 

 

1. the completeness of such reports and 

drawings for CONTRACTOR’s purposes,  

including, but not limited to, any aspects of the 

means, methods, techniques, sequences and 

procedures of construction to be employed by 

CONTRACTOR and safety precautions and 

programs incident thereto; or 

 

2. other data, interpretations, opinions and 

information contained in such reports or shown or 

indicated in such drawings; or 

 

3. any CONTRACTOR interpretation of or 

conclusion drawn from any “technical data” or any 

such other data, interpretations, opinions or 

information. 

 

C. CONTRACTOR shall not be responsible for any 

Hazardous Environmental Condition uncovered or revealed 

at the Site which was not shown or indicated in Drawings or 

Specifications or identified in the Contract Documents to be 

within the scope of the Work. CONTRACTOR shall be 

responsible for a Hazardous Environmental Condition 

created with any materials brought to the Site by CON- 

TRACTOR, Subcontractors, Suppliers, or anyone else for 

whom CONTRACTOR is responsible. 

 

D. If CONTRACTOR encounters a Hazardous 

Environmental Condition or if CONTRACTOR or anyone 

for whom CONTRACTOR is responsible creates a 

Hazardous Environmental Condition, CONTRACTOR 

shall immediately: (i) secure or otherwise isolate such 

condition; (ii) stop all Work in connection with such 

condition and in any area affected thereby (except in an 

emergency as required by paragraph 6.16); and (iii) notify 

OWNER and ENGINEER (and promptly thereafter 

confirm such notice in writing). OWNER shall promptly 

consult with ENGINEER concerning the necessity for 

OWNER to retain a qualified expert to evaluate such condi- 

tion or take corrective action, if any. 

 

E. CONTRACTOR shall not be required to resume 

Work in connection with such condition or in any affected 

area until after OWNER has obtained any required permits 

related thereto and delivered to CONTRACTOR written 

notice: (i) specifying that such condition and any affected 

area is or has been rendered safe for the resumption of 

Work; or (ii) specifying any special conditions under which 

such  Work  may  be  resumed  safely.     If  OWNER  and 

290



00700 - 

15 
 

CONTRACTOR cannot agree as to entitlement to or on the 

amount or extent, if any, of any adjustment in Contract 

Price or Contract Times, or both, as a result of such Work 

stoppage or such special conditions under which Work is 

agreed to be resumed by CONTRACTOR, either party may 

make a Claim therefor as provided in paragraph 10.05. 

 

F. If after receipt of such written notice 

CONTRACTOR does not agree to resume such Work 

based on a reasonable belief it is unsafe, or does not agree 

to resume such  Work under such special  conditions,  then 

paragraph 4.06.F shall obligate CONTRACTOR to 

indemnify any individual or entity from and against the 

consequences of that individual’s or entity’s own negli- 

gence. 

 

I. The provisions of paragraphs 4.02, 4.03, and 4.04 

are not intended to apply to a Hazardous Environmental 

Condition uncovered or revealed at the Site. 

 
 

ARTICLE 5 - BONDS AND INSURANCE 

OWNER may order the portion of the Work that is in the    

area  affected  by  such  condition  to  be  deleted from  the 

Work. If OWNER and CONTRACTOR cannot agree as to 

entitlement to or on the amount or extent, if any, of an 

adjustment in Contract Price or Contract Times as a result 

of deleting such portion of the Work, then either party may 

make a Claim therefor as provided in paragraph 10.05. 

OWNER may have such deleted portion of the Work 

performed by OWNER’s own forces or others in accor- 

dance with Article 7. 

 

G. To the fullest extent permitted by Laws and 

Regulations, OWNER shall indemnify and hold harmless 

CONTRACTOR, Subcontractors, ENGINEER, 

ENGINEER’s Consultants and the officers, directors, 

partners, employees, agents, other consultants, and 

subcontractors of each and any of them from and against all 

claims, costs, losses, and damages (including but  not limited 

to all fees and charges of engineers, architects, attorneys, 

and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or relating to a 

Hazardous Environmental Condition, provided  that  such  

Hazardous  Environmental Condition: 

(i) was not shown or indicated in the Drawings or 

Specifications or identified in the Contract Documents to be 

included within the scope of the Work, and (ii) was not 

created by CONTRACTOR, ENGINEER, or by anyone for 

whom CONTRACTOR or ENGINEER is responsible. 

Nothing in this paragraph 4.06.E shall obligate OWNER to 

indemnify any individual or entity from and against the 

consequences of that individual’s or entity’s own negli- 

gence. 

 

H. To the fullest extent permitted by Laws and 

Regulations, CONTRACTOR shall indemnify and hold 

harmless OWNER, ENGINEER, ENGINEER’s Consul- 

tants, and the officers, directors, partners, employees, agents, 

other consultants, and subcontractors of each and any of 

them from and against all claims, costs, losses, and damages 

(including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and 

all court or arbitration or other dispute resolution costs) 

arising out of or relating to a Hazardous Environmental 

Condition created by CONTRACTOR or by anyone for 

whom  CONTRACTOR  is  responsible.    Nothing  in this 

5.1 Performance, Payment, and Other Bonds 

 

A. CONTRACTOR shall furnish performance and 

payment Bonds, each in an amount at least equal to the 

Contract Price as security for the faithful performance and 

payment of all CONTRACTOR’s obligations under the 

Contract Documents. These Bonds shall remain in effect at 

least until one year after the date when final payment is 

made, except as provided otherwise by Laws or Regulations 

or by the Contract Documents. CONTRAC- TOR shall also 

furnish such other Bonds as are required by the Contract 

Documents. 

 

B. All Bonds shall be in the form prescribed by the 

Contract Documents except as provided otherwise by Laws 

or Regulations, and shall be executed by such sureties as are 

named in the current list of “Companies Holding 

Certificates of Authority as Acceptable Sureties on Federal 

Bonds and as Acceptable Reinsuring Companies” as pub- 

lished in Circular 570 (amended) by the Financial 

Management Service, Surety Bond Branch, U.S. 

Department of the Treasury. All Bonds signed by an agent 

must be accompanied by a certified copy of such agent’s 

authority to act. 

 

C. If the surety on any Bond furnished by CON- 

TRACTOR is declared bankrupt or becomes insolvent or its 

right to do business is terminated in any state where any part 

of the Project is located or it ceases to meet the 

requirements of paragraph 5.01.B, CONTRACTOR shall 

within 20 days thereafter substitute another Bond and 

surety, both of which shall comply with the requirements of 

paragraphs 5.01.B and 5.02. 

 

5.2 Licensed Sureties and Insurers; Ratings 

 

A. All Bonds and insurance required by the Contract 

Documents to be purchased and maintained by OWNER or 

CONTRACTOR shall be obtained from surety or insurance 

companies that are duly licensed or authorized in Texas to 

issue Bonds or insurance policies for the limits and 

coverages so required. Insurance carriers must have at least 

an “A” rating with AM Best Company.   Such surety   and 
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insurance companies shall also meet such additional 

requirements and qualifications as may be provided in the 

Supplementary Conditions. 

 

5.3 Certificates of Insurance 

 

A. CONTRACTOR shall deliver to OWNER, with 

copies to each additional insured identified in the Supple- 

mentary Conditions, certificates of insurance (and other 

evidence of insurance requested by OWNER or any other 

additional insured) which CONTRACTOR is required to 

purchase and maintain.  OWNER shall deliver to 

CONTRACTOR, with copies to each additional insured 

identified in the Supplementary Conditions, certificates of 

insurance (and other evidence of insurance requested by 

CONTRACTOR or any other additional insured) which 

OWNER is required to purchase and maintain. 

 

5.4 CONTRACTOR’s Liability Insurance 

 

A. CONTRACTOR shall purchase and maintain such 

liability and other insurance as is appropriate for the Work 

being performed and as will provide protection from claims 

set forth below which may arise out of or result from 

CONTRACTOR’s performance of the Work and 

CONTRACTOR’s other obligations under the Contract 

Documents, whether it is to be performed by 

CONTRACTOR, any Subcontractor or Supplier, or by 

anyone directly or indirectly employed by any of them to 

perform any of the Work, or by anyone for whose acts any 

of them may be liable: 

 

1. claims under workers’ compensation, 

disability benefits, and other similar employee 

benefit acts; 

 

2. claims for damages because of bodily 

injury, occupational sickness or disease, or death of 

CONTRACTOR’s  employees; 

 

3. claims for damages because of bodily 

injury, sickness or disease, or death of any person 

other than CONTRACTOR’s employees; 

 

4. claims for damages insured by 

reasonably available personal injury liability 

coverage which are sustained: (i) by any person as a 

result of an offense directly or indirectly related to 

the employment of such person by 

CONTRACTOR, or (ii) by any other person for any 

other reason; 

 

5. claims for damages, other than to the 

Work itself, because of injury to or destruction of 

tangible property wherever located,  including  loss 

of use resulting therefrom; and 

 
6. claims for damages because of bodily 

injury or death of any person or property damage 

arising out of the ownership, maintenance or use of 

any motor vehicle. 

 

B. The policies of insurance so required by this 

paragraph 5.04 to be purchased and maintained shall: 

 

1. with respect to insurance required by 

paragraphs 5.04.A.3 through 5.04.A.6 inclusive, 

include as additional insureds (subject to any 

customary exclusion in respect of professional 

liability) OWNER, ENGINEER, ENGINEER's 

Consultants, and any other individuals or entities 

identified in the Supplementary Conditions, all of 

whom shall be listed as additional insureds, and 

include coverage for the respective officers, 

directors, partners, employees, agents, and other 

consultants and subcontractors of each and any of all 

such additional insureds, and the insurance afforded 

to these additional insureds shall provide primary 

coverage for all claims covered thereby; 

 

2. include at least the specific coverages 

and be written for not less than the limits of liability 

provided in the Supplementary Conditions or 

required by Laws or Regulations, whichever is 

greater; 

 

3. include completed operations insurance; 

 

4. include contractual liability insurance 

covering CONTRACTOR’s indemnity obligations 

under paragraphs 6.07, 6.11, and 6.20; 

 

5. contain a provision or endorsement that 

the coverage afforded will not be canceled, materi- 

ally changed or renewal refused until at least thirty 

days prior written notice has been given to OWNER 

and CONTRACTOR and to each other additional 

insured identified in the Supplementary Conditions to 

whom a certificate of insurance has been issued (and 

the certificates of insurance furnished by the 

CONTRACTOR pursuant to paragraph 5.03 will so 

provide); 

 

6. remain in effect at least until final 

payment and at all times thereafter when CON- 

TRACTOR may be correcting, removing, or replac- 

ing defective Work in accordance with paragraph 

13.07; and 

 

7. with respect to completed operations 

insurance, and any insurance coverage written on a 

claims-made basis, remain in effect for at least  two 
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years after final payment (and CONTRACTOR 

shall furnish OWNER and each other additional 

insured identified in the Supplementary Conditions, 

to whom a certificate of insurance has been issued, 

evidence satisfactory to OWNER and any such 

additional insured of continuation of such insurance 

at final payment and one year thereafter). 

 

5.5 OWNER’s Liability Insurance 

 

A. In addition to the insurance required to be provid- 

ed by CONTRACTOR under paragraph 5.04, OWNER, at 

OWNER’s option, may purchase and maintain at 

OWNER’s expense OWNER’s own liability insurance as 

will protect OWNER against claims which may arise from 

operations under the Contract Documents. 

 

5.6 Property Insurance 

 

A. Unless otherwise provided in the Supplementary 

Conditions, CONTRACTOR shall purchase and maintain 

property insurance upon the Work at the Site in the amount 

of the full replacement cost thereof (subject to such 

deductible amounts as may be provided in the 

Supplementary Conditions or required by Laws and 

Regulations).  This insurance shall: 

 

1. include the interests of OWNER, CON- 

TRACTOR, Subcontractors, ENGINEER, 

ENGINEER’s Consultants, and any other individuals 

or entities identified in the Supplementary 

Conditions, and the officers, directors, partners, 

employees, agents, and other consultants and 

subcontractors of each and any of them, each of 

whom is deemed to have an insurable interest and 

shall be listed as an additional insured; 

 

2. be written on a Builder’s Risk “all-risk” or 

open peril or special causes of loss policy form that 

shall at least include insurance for physical loss or 

damage to the Work, temporary buildings, false 

work, and materials and equipment in transit, and 

shall insure against at least the following perils or 

causes of loss: fire, lightning, extended coverage, 

theft, vandalism and malicious mischief, 

earthquake, collapse, debris removal, demolition 

occasioned by enforcement of Laws and 

Regulations, water damage, and such other perils or 

causes of loss as may be specifically required by the 

Supplementary Conditions; 

 

3. include expenses incurred in the repair or 

replacement of any insured property (including but 

not limited to fees and charges of engineers and 

architects); 

4. cover materials and equipment stored at 

the Site or at another location that was agreed to in 

writing by OWNER prior to being incorporated in 

the Work, provided that such materials and equip- 

ment have been included in an Application for 

Payment recommended by ENGINEER; 

 

5. allow for partial utilization of the Work 

by OWNER; 

 

6. include testing and startup; and 

 

7. be maintained in effect until final pay- 

ment is made unless otherwise agreed to in writing 

by OWNER, CONTRACTOR, and ENGINEER 

with 30 days written notice to each other additional 

insured to whom a certificate of insurance has been 

issued. 

 

B. OWNER shall purchase and maintain such boiler 

and machinery insurance or additional property insurance as 

may be required by the Supplementary Conditions or Laws 

and Regulations which will include the interests of 

OWNER, CONTRACTOR, Subcontractors, ENGINEER, 

ENGINEER’s Consultants, and any other individuals or 

entities identified in the Supplementary Conditions, each of 

whom is deemed to have an insurable interest and shall be 

listed as an insured or additional insured. 

 

C. All the policies of insurance (and the certificates or 

other evidence thereof) required to be purchased and 

maintained in accordance with paragraph 5.06 will contain a 

provision or endorsement that the coverage afforded will not 

be canceled or materially changed or renewal refused until 

at least 30 days prior written notice has been given to 

OWNER and CONTRACTOR and to each other additional 

insured to whom a certificate of insurance has been issued 

and will contain waiver provisions in accordance with 

paragraph 5.07. 

 

D. OWNER shall not be responsible for purchasing 

and maintaining any property insurance specified in this 

paragraph 5.06 to protect the interests of CONTRACTOR, 

Subcontractors, or others in the Work to the extent of any 

deductible amounts that are identified in the Supplementary 

Conditions. The risk of loss within such identified deductible 

amount will be borne by CONTRACTOR, Subcontractors, 

or others suffering any such loss, and if any of them wishes 

property insurance coverage within the limits of such 

amounts, each may purchase and maintain it at the 

purchaser’s own expense. 

 

E. If CONTRACTOR requests in writing that other 

special insurance be included in the property insurance 

policies provided under paragraph 5.06, OWNER shall, if 

possible, include such insurance, and the cost thereof    will 
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be charged to CONTRACTOR by appropriate Change 

Order or Written Amendment. Prior to commencement of 

the Work at the Site, OWNER shall in writing advise 

CONTRACTOR whether or not such other insurance has 

been procured by OWNER. 

 

5.7 Waiver of Rights 

 

A. OWNER and CONTRACTOR intend that all 

policies purchased in accordance with paragraph 5.06 will 

protect OWNER, CONTRACTOR, Subcontractors, 

ENGINEER, ENGINEER’s Consultants, and all other 

individuals or entities identified in the Supplementary 

Conditions to be listed as insureds or additional insureds 

(and the officers, directors, partners, employees,  agents, and 

other consultants and subcontractors of each and any of 

them) in such policies and will provide primary coverage 

for all losses and damages caused by the perils or causes of 

loss covered thereby. All such policies shall contain 

provisions to the effect that in the event of payment of any 

loss or damage the insurers will have no rights of recovery 

against any of the insureds or additional insureds 

thereunder. OWNER and CONTRACTOR waive all rights 

against each other and their respective officers, directors, 

partners, employees, agents, and other consultants and 

subcontractors of each and any of them for all losses and 

damages caused by, arising out of or resulting from any of 

the perils or causes of loss covered by such policies and any 

other property insurance applicable to the Work; and, in 

addition, waive all such rights against Subcontractors, 

ENGINEER, ENGINEER’s Consultants, and all other 

individuals or entities identified in the Supplementary 

Conditions to be listed as insureds or additional insureds 

(and the officers, directors, partners, employees,  agents, and 

other consultants and subcontractors of each and any of 

them) under such policies for losses and damages so caused. 

None of the above waivers shall extend to the rights that 

any party making such waiver may have to the proceeds of 

insurance held by OWNER as trustee or other- wise payable 

under any policy so issued. 

 

5.8 Receipt and Application of Insurance Proceeds 

 

A. Any insured loss under the policies of insurance 

required by paragraph 5.06 will be adjusted with OWNER 

and made payable to OWNER as fiduciary for the insureds, 

as their interests may appear, subject to the requirements of 

any applicable mortgage clause and of paragraph 5.08.B. 

OWNER shall deposit in a separate account any money so 

received and shall distribute it in accordance with such 

agreement as the parties in interest may reach. If no other 

special agreement is reached, the damaged Work shall be 

repaired or replaced, the moneys so received applied on 

account thereof, and the Work and the cost thereof covered 

by an appropriate Change Order or Written Amendment. 

B. OWNER as fiduciary shall have power to adjust 

and settle any loss with the insurers unless one of  the parties 

in interest shall object in writing within 15 days after the 

occurrence of loss to OWNER’s exercise of this power. If 

such objection be made, OWNER as fiduciary shall make 

settlement with the insurers in accordance with such 

agreement as the parties in interest may reach. If no such 

agreement among the parties in interest is reached, 

OWNER as fiduciary shall adjust and settle the loss with the 

insurers and, if required in writing by any party in interest, 

OWNER as fiduciary shall give bond for the proper 

performance of such duties. 

 

5.9 Acceptance of Bonds and Insurance; Option to 

Replace 

 

A. If either OWNER or CONTRACTOR has any 

objection to the coverage afforded by or other provisions of 

the Bonds or insurance required to be purchased and 

maintained by the other party in accordance with Article 5 

on the basis of non-conformance with the Contract 

Documents, the objecting party shall so notify the other 

party in writing within 10 days after receipt of the 

certificates (or other evidence requested) required by 

paragraph 2.05.C. OWNER and CONTRACTOR  shall 

each provide to the other such additional information in 

respect of insurance provided as the other may reasonably 

request. If either party does not purchase or maintain all of 

the Bonds and insurance required of such party by the Con- 

tract Documents, such party shall notify the other party in 

writing of such failure to purchase prior to the start of the 

Work, or of such failure to maintain prior to any change in 

the required coverage. Without prejudice to any other right 

or remedy, the other party may elect to obtain equivalent 

Bonds or insurance to protect such other party's interests at 

the expense of the party who was required to provide such 

coverage, and a Change Order shall be issued to adjust the 

Contract Price accordingly. 

 

5.10 Partial Utilization, Acknowledgment of Property 

Insurer 

 

A. If OWNER finds it necessary to occupy or use a 

portion or portions of the Work prior to Substantial 

Completion of all the Work as provided in paragraph 14.05, 

no such use or occupancy shall commence before the 

insurers providing the property insurance pursuant to 

paragraph 5.06 have acknowledged notice thereof and in 

writing effected any changes in coverage necessitated 

thereby. The insurers providing the property  insurance shall 

consent by endorsement on the policy or policies, but the 

property insurance shall not be canceled or permitted to 

lapse on account of any such partial use or occupancy. 
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ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES 
 

 

6.1 Supervision and Superintendence 

 

A. CONTRACTOR shall supervise, inspect, and 

direct the Work competently and efficiently, devoting such 

attention thereto and applying such skills and expertise as 

may be necessary to perform the Work in accordance with 

the Contract Documents. CONTRACTOR shall be solely 

responsible for the means, methods, techniques, sequences, 

and procedures of construction, but CONTRACTOR shall 

not be responsible for the negligence of OWNER or 

ENGINEER in the design or specification of a specific  

means, method, technique, sequence, or procedure of 

construction which is shown or indicated in and expressly 

required by the Contract Documents.  CONTRACTOR shall 

be responsible to see that the completed Work complies 

accurately with the Contract Documents. 

 

B. At all times during the progress of the Work, 

CONTRACTOR shall assign a competent resident superin- 

tendent thereto who shall not be replaced without written 

notice to OWNER and ENGINEER except under 

extraordinary circumstances. The superintendent will be 

CONTRACTOR’s representative at the Site and shall have 

authority to act on behalf of CONTRACTOR. All 

communications given to or received from the superin- 

tendent shall be binding on CONTRACTOR. 

 

6.2 Labor; Working Hours 

 

A. CONTRACTOR shall provide  competent, 

suitably qualified personnel to survey, lay out,  and construct 

the Work as required by the Contract Documents. 

CONTRACTOR shall at all times maintain good discipline 

and order at the Site. 

 

B. Except as otherwise required for the safety or 

protection of persons or the Work or property at the Site or 

adjacent thereto, and except as otherwise stated in the 

Contract Documents, all Work at the Site shall be performed 

during regular working hours, and CON- TRACTOR will 

not permit overtime work or the performance of Work on 

Saturday, Sunday, or any legal holiday without OWNER’s 

written consent (which will not be unreasonably withheld) 

given after prior written notice to ENGINEER. 

 
 

6.3 Services, Materials, and Equipment 

 

A. Unless otherwise specified in the General Re- 

quirements, CONTRACTOR shall provide and assume full 

responsibility for all services, materials, equipment, labor, 

transportation,   construction   equipment   and   machinery, 

tools, appliances, fuel, power, light, heat, telephone, water, 

sanitary facilities, temporary facilities, and all other 

facilities and incidentals necessary for the performance, 

testing, start-up, and completion of the Work. 

 

B. All materials and equipment incorporated into the 

Work shall be as specified or, if not specified, shall be of 

good quality and new, except as otherwise provided in the 

Contract Documents. All warranties and guarantees 

specifically called for by the Specifications shall expressly 

run to the benefit of OWNER. If required by ENGINEER, 

CONTRACTOR shall furnish satisfactory evidence 

(including reports of required tests) as to the source, kind, 

and quality of materials and equipment. All materials and 

equipment shall be stored, applied, installed, connected, 

erected, protected, used, cleaned, and conditioned in 

accordance with instructions of the applicable Supplier, 

except as otherwise may be provided in the Contract Docu- 

ments. 

 

6.4 Progress Schedule 

 

A. CONTRACTOR shall adhere to the progress 

schedule established in accordance with paragraph 2.07 as 

it may be adjusted from time to time as provided below. 

 

1. CONTRACTOR shall submit to ENGI- 

NEER for acceptance (to the extent indicated in 

paragraph 2.07) proposed adjustments in the prog- 

ress schedule that will not result in changing the 

Contract Times (or Milestones). Such adjustments 

will conform generally to the progress schedule then 

in effect and additionally will comply with any 

provisions of the General Requirements applicable 

thereto. 

 

2. Proposed adjustments in the progress 

schedule that will change the Contract Times (or 

Milestones) shall be submitted in accordance with 

the requirements of Article 12. Such adjustments 

may only be made by a Change Order or Written 

Amendment in accordance with Article 12. 

 

6.5 Substitutes and “Or-Equals” 

 

A. Whenever an item of material or equipment is 

specified or described in the Contract Documents by using 

the name of a proprietary item or the name of a particular 

Supplier, the specification or description is intended to 

establish the type, function, appearance, and quality 

required. Unless the specification or description contains  or 

is followed by words reading that no like, equivalent, or “or-

equal” item or no substitution is permitted, other items of 

material or equipment or material or equipment of other 

Suppliers may be submitted to ENGINEER for review 

under the circumstances described below. 

295



00700 - 

20 
 

 
1. “Or-Equal” Items: If in ENGINEER’s 

sole discretion an item of material or equipment 

proposed by CONTRACTOR is functionally equal 

to that named and sufficiently similar so that no 

change in related Work will be required, it may be 

considered by ENGINEER as an “or-equal” item, in 

which case review and approval of the proposed item 

may, in ENGINEER’s sole discretion, be 

accomplished without compliance with some or all 

of the requirements for approval of proposed substi- 

tute items. For the purposes of this paragraph 

6.05.A.1, a proposed item of material or equipment 

will be considered functionally equal to an item so 

named if: 

 

a. in the exercise of reasonable judgment 

ENGINEER determines that: (i) it is at least 

equal in quality, durability, appearance, strength, 

and design characteristics; (ii) it will reliably 

perform at least equally well the function 

imposed by the design concept of the completed 

Project as a functioning whole, and; 

 

b. CONTRACTOR certifies that: (i) there 

is no increase in cost to the OWNER; and (ii) it 

will conform substantially, even with deviations, 

to the detailed requirements of the item named 

in the Contract Documents. 

 

2. Substitute Items 

 

a. If in ENGINEER’s sole discretion an 

item of material or equipment proposed by 

CONTRACTOR does not qualify as an “or-

equal” item under paragraph 6.05.A.1, it  will be 

considered a proposed substitute item. 

 

b. CONTRACTOR shall submit sufficient 

information as provided below to allow ENGI- 

NEER to determine that the item of material or 

equipment proposed is essentially equivalent to 

that named and an acceptable substitute therefor. 

Requests for review of proposed substitute items 

of material or equipment will not be accepted by 

ENGINEER from anyone other than CON- 

TRACTOR. 

 

c. The procedure for review by ENGI- 

NEER will be as set forth in paragraph 

6.05.A.2.d, as supplemented in the General 

Requirements and as ENGINEER may decide is 

appropriate under the circumstances. 

 

d. CONTRACTOR shall first make written 

application   to  ENGINEER  for  review   of   a 

proposed substitute item of material or equipment 

that CONTRACTOR seeks  to furnish or use. 

The application shall certify that the proposed 

substitute item will perform ade- quately the 

functions and achieve the results called for by 

the general design, be similar in substance to that 

specified, and be suited to the same use as that 

specified. The application will state the extent, if 

any, to which the use of the proposed substitute 

item will prejudice CONTRACTOR’s 

achievement of Substantial Completion on time, 

whether or not use of the proposed substitute item 

in the Work will re- quire a change in any of the 

Contract Docu- ments (or in the provisions of 

any other direct contract with OWNER for work 

on the Project) to adapt the design to the 

proposed substitute item and whether or not 

incorporation or use of the proposed substitute 

item in connection with the Work is subject to 

payment of any license fee or royalty. All 

variations of the proposed substitute item from 

that specified will be identi- fied in the 

application, and available engineering, sales, 

maintenance, repair, and replacement services 

will be indicated. The application will also 

contain an itemized esti- mate of all costs or 

credits that will result directly or indirectly from 

use of such substitute item, including costs of 

redesign and claims of other contractors affected 

by any resulting change, all of which will be 

considered by ENGINEER in evaluating the 

proposed substitute item. ENGINEER may 

require CON- TRACTOR to furnish additional 

data about the proposed substitute item. 

 

B. Substitute Construction Methods or Procedures:  If 

a specific means, method, technique, sequence, or 

procedure of construction is shown or indicated in and 

expressly required by the Contract Documents, CON- 

TRACTOR may furnish or utilize a substitute means, 

method, technique, sequence, or procedure of construction 

approved by ENGINEER. CONTRACTOR shall submit 

sufficient information to allow ENGINEER, in 

ENGINEER’s sole discretion, to determine that the 

substitute proposed is equivalent to that expressly called for 

by the Contract Documents. The procedure for review by 

ENGINEER will be similar to that provided in subpara- 

graph 6.05.A.2. 

 

C. Engineer’s Evaluation: ENGINEER will be 

allowed a reasonable time within which to evaluate each 

proposal or submittal made pursuant to paragraphs 6.05.A 

and 6.05.B. ENGINEER will be the sole judge of accept- 

ability. No “or-equal” or substitute will be  ordered, installed 

or utilized until ENGINEER’s review is complete, 
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which will be evidenced by either a Change Order for a 

substitute or an approved Shop Drawing for an “or equal.” 

ENGINEER will advise CONTRACTOR in writing of any 

negative determination. 

 

D. Special Guarantee: OWNER may require CON- 

TRACTOR to furnish at CONTRACTOR’s expense a 

special performance guarantee or other surety with respect 

to any substitute. 

 

E. ENGINEER’s Cost Reimbursement: ENGINEER 

will record time required by ENGINEER and 

ENGINEER’s Consultants in  evaluating  substitute proposed 

or submitted by CONTRACTOR pursuant to paragraphs 

6.05.A.2 and 6.05.B and in making changes in the Contract 

Documents (or in the provisions of any other direct contract 

with OWNER for work on the Project) occasioned thereby. 

Whether or not ENGINEER approves a substitute item so 

proposed or submitted by CON- TRACTOR, 

CONTRACTOR shall reimburse OWNER for the charges 

of ENGINEER and ENGINEER’s Consultants for 

evaluating each such proposed substitute. 

 

F. CONTRACTOR’s Expense: CONTRACTOR 

shall provide all data in support of any proposed substitute 

or “or-equal” at CONTRACTOR’s expense. 

 

6.6 Concerning Subcontractors, Suppliers, and 

Others 

 

A. CONTRACTOR shall not employ any Subcon- 

tractor, Supplier, or other individual or entity (including 

those acceptable to OWNER as indicated in paragraph 

6.06.B), whether initially or as a replacement, against whom 

OWNER may have reasonable objection. CON- 

TRACTOR shall not be required to employ any Sub- 

contractor, Supplier, or other individual or entity to furnish 

or perform any of the Work against whom CONTRACTOR 

has reasonable objection. 

 

B. If the Supplementary Conditions require the 

identity of certain Subcontractors, Suppliers, or other 

individuals or entities to be submitted to OWNER in 

advance for acceptance by OWNER by a specified date 

prior to the Effective Date of the Agreement, and if 

CONTRACTOR has submitted a list thereof in accordance 

with the Supplementary Conditions, OWNER’s acceptance 

(either in writing or by failing to make written objection 

thereto by the date indicated for acceptance or objection in 

the Bidding Documents or the Contract Documents) of any 

such Subcontractor, Supplier, or other individual or entity 

so identified may be revoked on the basis of reasonable 

objection after due investigation. CONTRACTOR shall 

submit an acceptable replacement for the rejected 

Subcontractor, Supplier, or other individual or entity, and the 

Contract Price will be adjusted by the difference in the 

cost occasioned by such replacement, and an appropriate 

Change Order will be issued or Written Amendment  signed. 

No acceptance by OWNER of any such Subcon- tractor, 

Supplier, or other individual or entity, whether initially or 

as a replacement, shall constitute a waiver of any right of 

OWNER or ENGINEER to reject defective Work. 

 

C. CONTRACTOR shall be fully responsible to 

OWNER and ENGINEER for all acts and omissions of the 

Subcontractors, Suppliers, and other individuals or entities 

performing or furnishing any of the Work just as 

CONTRACTOR is responsible for CONTRACTOR’s own 

acts and omissions. Nothing in the Contract Documents 

shall create for the benefit of any such Subcontractor, 

Supplier, or other individual or entity any contractual 

relationship between OWNER or ENGINEER and any  such 

Subcontractor, Supplier or other individual or entity, nor 

shall it create any obligation on the part of OWNER or 

ENGINEER to pay or to see to the payment of any moneys 

due any such Subcontractor, Supplier, or other individual or 

entity except as may otherwise be required by Laws and 

Regulations. 

 

D. CONTRACTOR shall be solely responsible for 

scheduling and coordinating the Work of Subcontractors, 

Suppliers, and other individuals or entities performing or 

furnishing any of the Work under a direct or indirect contract 

with CONTRACTOR. 

 

E. CONTRACTOR shall require all Subcontractors, 

Suppliers, and such other individuals or entities performing 

or furnishing any of the Work to communicate with ENGI- 

NEER through CONTRACTOR. 

 

F. The divisions and sections of the Specifications 

and the identifications of any Drawings shall not control 

CONTRACTOR in dividing the Work among Subcon- 

tractors or Suppliers or delineating the Work to be 

performed by any specific trade. 

 

G. All Work performed for CONTRACTOR by a 

Subcontractor or Supplier will be pursuant to an appro- 

priate agreement between CONTRACTOR and the 

Subcontractor or Supplier which specifically binds the 

Subcontractor or Supplier to the applicable terms and 

conditions of the Contract Documents for the benefit of 

OWNER and ENGINEER. Whenever any such agreement 

is with a Subcontractor or Supplier who is listed as an 

additional insured on the property insurance provided in 

paragraph 5.06, the agreement between the CONTRAC- 

TOR and the Subcontractor or Supplier will contain 

provisions whereby the Subcontractor or Supplier waives all 

rights against OWNER, CONTRACTOR, ENGINEER, 

ENGINEER’s Consultants, and all other individuals or 

entities identified  in the Supplementary  Conditions to    be 
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listed as insureds or additional insureds (and the officers, 

directors, partners, employees, agents, and  other consultants 

and subcontractors of each and any of them) for all losses 

and damages caused by, arising out of, relating to, or 

resulting from any of the perils or causes of loss covered by 

such policies and any other property insurance applicable to 

the Work. If the insurers on any such policies require 

separate waiver forms to be signed by any Subcontractor or 

Supplier, CONTRACTOR will obtain the same. 

 

6.7 Patent Fees and Royalties 

 

A. CONTRACTOR shall pay all license fees and 

royalties and assume all costs incident to the use in the 

performance of the Work or the incorporation in the Work 

of any invention, design, process, product, or device which 

is the subject of patent rights or copyrights held by others. If 

a particular invention, design, process, product, or device is 

specified in the Contract Documents for use in the 

performance of the Work and if to the actual knowledge of 

OWNER or ENGINEER its use is subject to patent rights 

or copyrights calling for the payment of any license fee or 

royalty to others, the existence of such rights shall be 

disclosed by OWNER in the Contract Documents. To the 

fullest extent permitted by Laws and Regulations, 

CONTRACTOR shall indemnify and hold harmless 

OWNER, ENGINEER, ENGINEER’s Consultants, and the 

officers, directors, partners, employees or agents, and other 

consultants of each and any of them from and against all 

claims, costs, losses, and damages (including but  not limited 

to all fees and charges of engineers, architects, attorneys, 

and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or relating to any 

infringement of patent rights  or copyrights incident to the 

use in the performance of the Work or resulting from the 

incorporation in the Work of any invention, design, process, 

product, or device not specified in the Contract Documents. 

 

6.8 Permits 

 

A. Unless otherwise provided in the Supplementary 

Conditions, CONTRACTOR shall obtain and pay for all 

construction permits and licenses. OWNER shall assist 

CONTRACTOR, when necessary, in obtaining such 

permits and licenses. CONTRACTOR shall pay all 

governmental charges and inspection fees necessary for the 

prosecution of the Work which are applicable at the time of 

opening of Bids, or, if there are no Bids, on the Effective 

Date of the Agreement. CONTRACTOR shall pay all 

charges of utility owners for connections to the Work, and 

OWNER shall pay all charges of such utility owners for 

capital costs related thereto, such as plant investment fees. 

6.9 Laws and Regulations 

 

A. CONTRACTOR shall give all notices and comply 

with all Laws and Regulations applicable to the 

performance of the Work. Except where otherwise 

expressly required by applicable Laws and Regulations, 

neither OWNER nor ENGINEER shall be responsible for 

monitoring CONTRACTOR’s compliance with any Laws 

or Regulations. 

 

B. If CONTRACTOR performs any Work knowing 

or having reason to know that it is contrary to Laws or 

Regulations, CONTRACTOR shall bear all claims, costs, 

losses, and damages (including but not limited to all fees 

and charges of engineers, architects, attorneys, and other 

professionals and all court or arbitration or other dispute 

resolution costs) arising out of or relating to such Work; 

however, it shall not be CONTRACTOR’s primary 

responsibility to make certain that the Specifications and 

Drawings are in accordance with Laws and Regulations, but 

this shall not relieve CONTRACTOR of 

CONTRACTOR’s obligations under paragraph 3.03. 

 

C. Changes in Laws or Regulations not known at the 

time of opening of Bids (or, on the Effective Date of the 

Agreement if there were no Bids) having an effect on the 

cost or time of performance of the Work may be the subject 

of an adjustment in Contract Price or Contract Times. If 

OWNER and CONTRACTOR are unable to agree on 

entitlement to or on the amount or extent, if any, of any such 

adjustment, a Claim may be made therefor as provided in 

paragraph 10.05. 

 

6.10 Taxes 

 

A. CONTRACTOR shall pay all sales, consumer, 

use, and other similar taxes required to be paid by 

CONTRACTOR in accordance with the Laws and 

Regulations of the place of the Project which are applicable 

during the performance of the Work. 

 

6.11 Use of Site and Other Areas 

 

A. Limitation on Use of Site and Other Areas 

 

1. CONTRACTOR shall confine 

construction equipment, the storage of materials and 

equipment, and the operations of workers to the Site 

and other areas permitted by Laws and Regulations, 

and shall not unreasonably encumber the Site and 

other areas with construction equipment or other 

materials or equipment. CONTRACTOR shall 

assume full responsibility for any damage to any 

such land or area, or to the owner or occupant 

thereof, or of any adjacent land or areas resulting 

from the performance of the Work. 
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2. Should any claim be made by any such 

owner or occupant because of the performance of 

the Work, CONTRACTOR shall promptly settle 

with such other party by negotiation or otherwise 

resolve the claim by arbitration or other dispute 

resolution proceeding or at law. 

 

3. To the fullest extent permitted by Laws 

and Regulations, CONTRACTOR shall indemnify 

and hold harmless OWNER, ENGINEER, 

ENGINEER’s Consultant, and the officers,  directors, 

partners, employees, agents, and other consultants of 

each and any of them from and against all claims, 

costs, losses, and damages (including but not limited 

to all fees and charges of engineers, architects, 

attorneys, and other professionals and all court or 

arbitration or other dispute resolution costs) arising 

out of or relating to any claim or action, legal or 

equitable, brought by any such owner or occupant 

against OWNER, ENGINEER, or any other party 

indemnified hereunder to the extent caused by or 

based upon CONTRACTOR's performance of the 

Work. 

 

B. Removal of Debris During Performance of the 

Work: During the progress of the Work CONTRACTOR 

shall keep the Site and other areas free from accumulations 

of waste materials, rubbish, and other debris. Removal and 

disposal of such waste materials, rubbish, and other debris 

shall conform to applicable Laws and Regulations. 

 

C. Cleaning: Prior to Substantial Completion of the 

Work CONTRACTOR shall clean the Site and make it 

ready for utilization by OWNER. At the completion of the 

Work CONTRACTOR shall remove from the Site all tools, 

appliances, construction equipment and machinery, and 

surplus materials and shall restore to original condition all 

property not designated for alteration by the Contract 

Documents. 

 

D. Loading Structures: CONTRACTOR shall not 

load nor permit any part of any structure to be loaded in any 

manner that will endanger the structure, nor shall 

CONTRACTOR subject any part of the Work or adjacent 

property to stresses or pressures that will endanger it. 

 

6.12 Record Documents 

 

A. CONTRACTOR shall maintain in a safe place at 

the Site one record copy of all Drawings, Specifications, 

Addenda, Written Amendments, Change Orders, Work 

Change Directives, Field Orders, and written interpretations 

and clarifications in good order and annotated to show 

changes made during construction. These record documents  

together   with  all  approved  Samples  and   a 

counterpart of all approved Shop Drawings will be available 

to ENGINEER for reference. Upon completion  of the 

Work, these record documents, Samples, and Shop 

Drawings will be delivered to ENGINEER for OWNER. 

 

6.13 Safety and Protection 

 

A. CONTRACTOR shall be solely responsible for 

initiating, maintaining and supervising all safety precau- 

tions and programs in connection with the Work. 

CONTRACTOR shall take all necessary precautions for the 

safety of, and shall provide the necessary protection to 

prevent damage, injury or loss to: 

 

1. all persons on the Site or who may be 

affected by the Work; 

 

2. all the Work and materials and equip- 

ment to be incorporated therein, whether in storage 

on or off the Site; and 

 

3. other property at the Site or adjacent 

thereto, including trees, shrubs, lawns, walks, pave- 

ments, roadways, structures, utilities, and Under- 

ground Facilities not designated for removal, reloca- 

tion, or replacement in the course of construction. 

 

B. CONTRACTOR shall comply with all applicable 

Laws and Regulations relating to the safety of persons or 

property, or to the protection of persons or property from 

damage, injury, or loss; and shall erect and maintain all 

necessary safeguards for such safety and protection. 

CONTRACTOR shall notify owners of adjacent property 

and of Underground Facilities and other utility owners 

when prosecution of the Work may affect them, and shall 

cooperate with them in the protection, removal, relocation, 

and replacement of their property. All damage, injury, or 

loss to any property referred to in paragraph 6.13.A.2    or 

6.13.A.3 caused, directly or indirectly, in whole or in part, 

by CONTRACTOR, any Subcontractor, Supplier, or any 

other individual or entity directly or indirectly employed by 

any of them to perform any of the Work, or anyone for 

whose acts any of them may be liable, shall be remedied by 

CONTRACTOR (except damage or loss attributable to the 

fault of Drawings or Specifications or to the acts or 

omissions of OWNER or ENGINEER or ENGINEER’s 

Consultant, or anyone employed by any of them, or anyone 

for whose acts any of them may be liable, and not 

attributable, directly or indirectly, in whole or in part, to the 

fault or negligence of CONTRACTOR or any 

Subcontractor, Supplier, or other individual or entity directly 

or indirectly employed by any of them). CONTRACTOR’s 

duties and responsibilities for safety and for protection of the 

Work shall continue until such time as all the Work is 

completed and ENGINEER has issued a notice  to  

OWNER  and  CONTRACTOR  in  accordance 
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with paragraph 14.07.B that the Work is acceptable (except 

as otherwise expressly provided in connection with 

Substantial Completion). 

 

6.14 Safety Representative 

 

A. CONTRACTOR shall designate a qualified and 

experienced safety representative at the Site whose duties 

and responsibilities shall be the prevention of accidents and 

the maintaining and supervising of safety precautions and 

programs. 

 

6.15 Hazard Communication Programs 

 

A. CONTRACTOR shall be responsible for coordi- 

nating any exchange of material safety data sheets or other 

hazard communication information required to be made 

available to or exchanged between or among employers at 

the Site in accordance with Laws or Regulations. 

 

6.16 Emergencies 

 

A. In emergencies affecting the safety or protection of 

persons or the Work or property at the Site or adjacent 

thereto, CONTRACTOR is obligated to act to prevent 

threatened damage, injury, or loss. CONTRACTOR shall 

give ENGINEER prompt written notice if CONTRACTOR 

believes that any significant changes in the Work or 

variations from the Contract Documents have been caused 

thereby or are required as a result thereof. If ENGINEER 

determines that a change in the Contract Documents is 

required because of the action taken by CONTRACTOR in 

response to such an emergency, a Work Change Directive 

or Change Order will be issued. 

 

6.17 Shop Drawings and Samples 

 

A. CONTRACTOR shall submit Shop Drawings to 

ENGINEER for review and approval in accordance with 

the acceptable schedule of Shop Drawings and Sample 

submittals. All submittals will be identified as ENGINEER 

may require and in the number of copies specified in the 

General Requirements. The data shown on the Shop 

Drawings will be complete with respect to quantities, 

dimensions, specified performance and design criteria, 

materials, and similar data to show ENGINEER the 

services, materials, and equipment CONTRACTOR 

proposes to provide and to enable ENGINEER to review the 

information for the limited purposes required by paragraph 

6.17.E. 

 

B. CONTRACTOR shall also submit Samples to 

ENGINEER for review and approval in accordance with 

the acceptable schedule of Shop Drawings and Sample 

submittals. Each Sample will be identified clearly as to 

material, Supplier, pertinent data such as catalog  numbers, 

and the use for which intended and otherwise as ENGI- 

NEER may require to enable ENGINEER to review the 

submittal for the limited purposes required by    paragraph 

6.17.E. The numbers of each Sample to be submitted will 

be as specified in the Specifications. 

 

C. Where a Shop Drawing or Sample is required by 

the Contract Documents or the schedule of Shop Drawings 

and Sample submittals acceptable to ENGINEER as 

required by paragraph 2.07, any related Work performed 

prior to ENGINEER’s review and approval of the pertinent 

submittal will be at the sole expense and responsibility of 

CONTRACTOR. 

 

D. Submittal Procedures 

 

1. Before submitting each Shop Drawing or 

Sample, CONTRACTOR shall have  determined and 

verified: 

 

a. all field measurements, quantities, 

dimensions, specified performance criteria, 

installation requirements, materials, catalog 

numbers, and similar information with respect 

thereto; 

 

b. all materials with respect to intended use, 

fabrication, shipping, handling, storage, assem- 

bly, and installation pertaining to the perfor- 

mance of the Work; 

 

c. all information relative to means, meth- 

ods, techniques, sequences, and procedures of 

construction and safety precautions and 

programs incident thereto; and 

 

d. CONTRACTOR shall also have 

reviewed and coordinated each Shop Drawing  or 

Sample with other Shop Drawings and Samples 

and with the requirements of the Work and the 

Contract Documents. 

 

2. Each submittal shall bear a stamp or 

specific written indication that CONTRACTOR has 

satisfied CONTRACTOR’s obligations under the 

Contract Documents with respect to 

CONTRACTOR’s review and approval of that 

submittal. 

 

3. At the time of each submittal, CON- 

TRACTOR shall give ENGINEER specific written 

notice of such variations, if any, that the Shop 

Drawing or Sample submitted may have from the 

requirements of the Contract Documents, such notice 

to be in a written communication separate from the 

submittal;  and, in addition, shall  cause  a 
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specific notation to be made on each Shop Drawing 

and Sample submitted to ENGINEER for review 

and approval of each such variation. 

 

E. ENGINEER’s Review 

 

1. ENGINEER will timely review and 

approve Shop Drawings and Samples in accordance 

with the schedule of Shop Drawings and Sample 

submittals acceptable to  ENGINEER. 

ENGINEER’s review and approval will be only to 

determine if the items covered by the submittals 

will, after installation or incorporation in the Work, 

conform to the information given in the Contract 

Documents and be compatible with the design 

concept of the completed Project as a functioning 

whole as indicated by the Contract Documents. 

 

2. ENGINEER’s review and approval will 

not extend to means, methods, techniques, 

sequences, or procedures of construction (except 

where a particular means, method, technique, 

sequence, or procedure of construction  is specifically 

and expressly called for by the Contract Documents) 

or to safety precautions or programs incident thereto. 

The review and approval of a separate item as such 

will not indicate approval of the assembly in which 

the item functions. 

 

3. ENGINEER’s review and approval of 

Shop Drawings or Samples shall not relieve CON- 

TRACTOR from responsibility for any variation 

from the requirements of the Contract Documents 

unless CONTRACTOR has in writing called 

ENGINEER’s attention to each such variation at the 

time  of  each  submittal  as  required  by paragraph 

6.17.D.3 and ENGINEER has given written 

approval of each such variation by specific written 

notation thereof incorporated in or accompanying the 

Shop Drawing or Sample approval; nor will any 

approval by ENGINEER relieve CONTRACTOR 

from responsibility for complying with the require- 

ments of paragraph 6.17.D.1. 

 

F. Resubmittal Procedures 

 

1. CONTRACTOR shall make corrections 

required by ENGINEER and shall return the 

required number of corrected copies of Shop 

Drawings and submit as required new Samples for 

review and approval. CONTRACTOR shall direct 

specific attention in writing to revisions other than 

the corrections called for by ENGINEER on previ- 

ous submittals. 

6.18 Continuing the Work 

 

A. CONTRACTOR shall carry on the Work and 

adhere to the progress schedule during all disputes or 

disagreements with OWNER. No Work shall be delayed or 

postponed pending resolution of any disputes or 

disagreements, except as permitted by paragraph 15.04 or as 

OWNER and CONTRACTOR may otherwise agree in 

writing. 

 

6.19 CONTRACTOR’s General Warranty and 

Guarantee 

 

A. CONTRACTOR warrants and guarantees to 

OWNER, ENGINEER, and ENGINEER’s Consultants that 

all Work will be in accordance with the Contract Docu- 

ments and will not be defective. CONTRACTOR’s 

warranty and guarantee hereunder excludes defects or 

damage caused by: 

 

1. abuse, modification, or improper main- 

tenance or operation by persons other than CON- 

TRACTOR, Subcontractors, Suppliers, or any other 

individual or entity for whom CONTRACTOR is 

responsible; or 

 

2. normal wear and tear under normal 

usage. 

 

B. CONTRACTOR’s obligation to perform and 

complete the Work in accordance with the Contract 

Documents shall be absolute. None of the following will 

constitute an acceptance of Work that is not in accordance 

with the Contract Documents or a release of 

CONTRACTOR’s obligation to perform the Work in 

accordance with the Contract Documents: 

 

1. observations by ENGINEER; 

 

2. recommendation by ENGINEER or pay- 

ment by OWNER of any progress or final payment; 

 

3. the issuance of a certificate of Sub- 

stantial Completion by ENGINEER or any payment 

related thereto by OWNER; 

 

4. use or occupancy of the Work or any part 

thereof by OWNER; 

 

5. any acceptance by OWNER or any 

failure to do so; 

 

6. any review and approval of a Shop 

Drawing or Sample submittal or the issuance of a 

notice of acceptability by ENGINEER; 
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7. any inspection, test, or approval by 

others; or 

 

8. any correction of defective Work by 

OWNER. 

 

6.20 Indemnification 

 

A. To the fullest extent permitted by Laws and 

Regulations, CONTRACTOR shall indemnify and hold 

harmless OWNER, ENGINEER, ENGINEER’s Consul- 

tants, and the officers, directors, partners, employees, agents, 

and other consultants and subcontractors of each and any of 

them from and against all claims, costs, losses, and damages 

(including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and 

all court or arbitration or other dispute resolution  costs)  

arising  out of or relating  to  the  perfor- 

C. The indemnification obligations of CONTRAC- 

TOR under paragraph 6.20.A shall not extend to the liability 

of ENGINEER and ENGINEER’s Consultants or to the 

officers, directors, partners, employees, agents, and other 

consultants and subcontractors of each and any of them 

arising out of: 

 

1. the preparation or approval of, or the 

failure to prepare or approve, maps, Drawings, 

opinions, reports, surveys, Change Orders, designs, 

or Specifications; or 

 

2. giving directions or instructions,  or 

failing to give them, if that is the primary cause of 

the injury or damage. 

 
 

ARTICLE 7 - OTHER WORK 

mance of the Work, provided that any such claim, cost,                                                                                                                     

loss, or damage: 

 

1. is attributable to bodily injury, sickness, 

disease, or death, or to injury to or destruction of 

tangible property (other than the Work itself), 

including the loss of use resulting therefrom; and 

 

2. is caused in whole or in part by any 

negligent act or omission of CONTRACTOR, any 

Subcontractor, any Supplier, or any individual or 

entity directly or indirectly employed by any of them 

to perform any of the Work or anyone for whose 

acts any of them may be liable, regardless of 

whether or not caused in part by any negligence or 

omission of an individual or entity indemnified 

hereunder or whether liability is imposed upon such 

indemnified party by Laws and Regulations regard- 

less of the negligence of any such individual or 

entity. 

 

B. In any and all claims against OWNER or ENGI- 

NEER or any of their respective consultants, agents, officers, 

directors, partners, or employees by any employee (or the 

survivor or personal representative of such employee) of 

CONTRACTOR, any Subcontractor, any Supplier, or any 

individual or entity directly or indirectly employed by any of 

them to perform any of the Work, or anyone for whose acts 

any of them may be liable, the indemnification obligation 

under paragraph 6.20.A  shall not be limited in any way by 

any limitation on the amount or type of damages, 

compensation, or benefits payable by or for 

CONTRACTOR or any such Subcontractor, Suppli- er, or 

other individual or entity under workers’ compen- sation 

acts, disability benefit acts, or other employee  benefit acts. 

7.1 Related Work at Site 

 

A. OWNER may perform other work related to the 

Project at the Site by OWNER’s employees, or let other 

direct contracts therefor, or have other work performed by 

utility owners. If such other work is not noted in the Con- 

tract Documents, then: 

 

1. written notice thereof will be given to 

CONTRACTOR prior to starting any such other 

work; and 

 

2. if OWNER and CONTRACTOR are 

unable to agree on entitlement to or on the amount 

or extent, if any, of any adjustment in the Contract 

Price or Contract Times that should be allowed as a 

result of such other work, a Claim may be made 

therefor as provided in paragraph 10.05. 

 

B. CONTRACTOR shall afford each  other 

contractor who is a party to such a direct contract and each 

utility owner (and OWNER, if OWNER is performing the 

other work with OWNER’s employees) proper and safe 

access to the Site and a reasonable opportunity for the 

introduction and storage of materials and equipment and the 

execution of such other work and shall properly coordinate 

the Work with theirs. Unless otherwise provided in the 

Contract Documents, CONTRACTOR shall do all cutting, 

fitting, and patching of the Work that may be required to 

properly connect or otherwise make its several parts come 

together and properly integrate with such other work. 

CONTRACTOR shall not endanger any work of others by 

cutting, excavating, or otherwise altering their work and will 

only cut or alter their work with the written consent of 

ENGINEER and the others whose work will   be   affected.     

The   duties   and   responsibilities of 
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CONTRACTOR under this paragraph are for the benefit of 

such utility owners and other contractors to the extent that 

there are comparable provisions for the benefit of 

CONTRACTOR in said direct contracts between OWNER 

and such utility owners and other contractors. 

 

C. If the proper execution or results of any part of 

CONTRACTOR’s Work depends upon work performed by 

others under this Article 7, CONTRACTOR shall inspect 

such other work and promptly report to ENGINEER in 

writing any delays, defects, or deficiencies in such other 

work that render it unavailable or unsuitable for the proper 

execution and results of CONTRACTOR’s Work. 

CONTRACTOR’s failure to so report will constitute an 

acceptance of such other work as fit and proper for 

integration with CONTRACTOR’s Work except for latent 

defects and deficiencies in such other work. 

 

7.2 Coordination 

 

A. If OWNER intends to contract with others for the 

performance of other work on the Project at the Site, the 

following will be set forth in Supplementary Conditions: 

 

1. the individual or entity who will have 

authority and responsibility for coordination of the 

activities among the various contractors will be 

identified; 

 

2. the specific matters to be covered by such 

authority and responsibility will be itemized; and 

 

3. the extent of such authority and responsi- 

bilities will be provided. 

 

B. Unless otherwise provided in the Supplementary 

Conditions, OWNER shall have sole authority and respon- 

sibility for such coordination. 

 
 

ARTICLE 8 - OWNER’S RESPONSIBILITIES 
 

 

8.1 Communications to Contractor 

 

A. Except as otherwise provided in these General 

Conditions, OWNER shall issue all communications to 

CONTRACTOR through ENGINEER. 

 

8.2 Replacement of ENGINEER 

 

A. In case of termination of the employment of 

ENGINEER, OWNER shall appoint an engineer to whom 

CONTRACTOR  makes  no  reasonable  objection,  whose 

status under the Contract Documents shall be that of the 

former ENGINEER. 

 

8.3 Furnish Data 

 

A. OWNER shall promptly furnish the data required 

of OWNER under the Contract Documents. 

 

8.4 Pay Promptly When Due 

 

A. OWNER shall make payments to CONTRAC- 

TOR promptly when they are due as provided in paragraphs 

14.02.C and 14.07.C. 

 

8.5 Lands and Easements; Reports and Tests 

 

A. OWNER’s duties in respect of providing lands 

and easements and providing engineering surveys to 

establish reference points are set forth in paragraphs 4.01 

and 4.05. Paragraph 4.02 refers to OWNER’s identifying 

and making available to CONTRACTOR copies of reports 

of explorations and tests of subsurface conditions and 

drawings of physical conditions in or relating to existing 

surface or subsurface structures at or contiguous to the Site 

that have been utilized by ENGINEER in preparing the 

Contract Documents. 

 

 

8.61 Insurance 

 

A. OWNER’s responsibilities, if any, in respect to 

purchasing and maintaining liability and property insurance 

are set forth in Article 5. 

 

8.7 Change Orders 

 

A. OWNER is obligated to execute Change Orders as 

indicated in paragraph 10.03. 

 

8.8 Inspections, Tests, and Approvals 

 

A. OWNER’s responsibility in respect to certain 

inspections, tests, and approvals is set forth in paragraph 

13.03.B. 

 

8.9 Limitations on OWNER’s Responsibilities 

 

A. The OWNER shall not supervise, direct, or have 

control or authority over, nor be responsible for, 

CONTRACTOR’s means, methods, techniques, sequences, 

or procedures of construction, or the safety precautions and 

programs incident thereto, or for any failure of CON- 

TRACTOR to comply with Laws and Regulations applica- 

ble to the performance of the Work.  OWNER will not be 
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responsible for CONTRACTOR’s failure to perform the 

Work in accordance with the Contract Documents. 

 

8.10 Undisclosed Hazardous Environmental 

Condition 

 

A. OWNER’s responsibility in respect to an undis- 

closed Hazardous Environmental Condition is set forth in 

paragraph 4.06. 

 

8.11 Evidence of Financial Arrangements 

 

A. If and to the extent OWNER has agreed to furnish 

CONTRACTOR reasonable evidence that financial 

arrangements have been made to satisfy OWNER’s 

obligations under the Contract Documents, OWNER’s 

responsibility in respect thereof will be as set forth in the 

Supplementary Conditions. 

 
 

ARTICLE 9 - ENGINEER’S STATUS DURING 

CONSTRUCTION 
 

 

9.1 OWNER’S Representative 

 

A. ENGINEER will be OWNER’s representative 

during the construction period. The duties and responsi- 

bilities and the limitations of authority of ENGINEER as 

OWNER’s representative during construction are set forth 

in the Contract Documents and will not be changed without 

written consent of OWNER and ENGINEER. 

 

9.2 Visits to Site 

 

A. ENGINEER will make visits to the Site at inter- 

vals appropriate to the various stages of construction as 

ENGINEER deems necessary in order to observe as an 

experienced and qualified design professional the progress 

that has been made and the quality of the various aspects of 

CONTRACTOR’s executed Work. Based on information 

obtained during such visits and observations, ENGINEER, 

for the benefit of OWNER, will determine, in general, if the 

Work is proceeding in accordance with the Contract 

Documents. ENGINEER will not be required to make 

exhaustive or continuous inspections on the Site to check 

the quality or quantity of the Work. ENGINEER’s efforts 

will be directed toward providing for OWNER a greater 

degree of confidence that the completed Work will conform 

generally to the Contract Documents. On  the basis of such 

visits and observations, ENGINEER will keep OWNER 

informed of the progress of the Work and will endeavor to 

guard OWNER against defective Work. 

 

B. ENGINEER’s visits and observations are subject 

to   all  the  limitations   on   ENGINEER’s  authority  and 

responsibility set forth in paragraph 9.10, and particularly, 

but without limitation, during or as a result of ENGINEER's 

visits or observations of CONTRACTOR's Work 

ENGINEER will not supervise, direct, control, or have 

authority over or be responsible  for CONTRACTOR’s 

means, methods, techniques, sequences, or procedures of 

construction, or the safety precautions and programs incident 

thereto, or for any failure of CONTRACTOR to comply 

with Laws and Regulations applicable to the performance of 

the Work. 

 

9.3 Project Representative 

 

A. If OWNER and ENGINEER agree, ENGINEER 

will furnish a Resident Project Representative to assist 

ENGINEER in providing more extensive observation of the 

Work. The responsibilities and authority and limita- tions 

thereon of any such Resident Project Representative and 

assistants will be as provided in paragraph 9.10 and in the 

Supplementary Conditions. If OWNER designates another 

representative or agent to represent OWNER at the Site who 

is not ENGINEER’s Consultant, agent or em- ployee, the 

responsibilities and authority and limitations thereon of such 

other individual or entity will be as provid- ed in the 

Supplementary Conditions. 

 

9.4 Clarifications and Interpretations 

 

A. ENGINEER will issue with reasonable prompt- 

ness such written clarifications or interpretations of the 

requirements of the Contract Documents as ENGINEER 

may determine necessary, which shall be consistent with the 

intent of and reasonably inferable from the Contract 

Documents. Such written clarifications and interpretations 

will be binding on OWNER and CONTRACTOR. If 

OWNER and CONTRACTOR are unable to agree on 

entitlement to or on the amount or extent, if any, of any 

adjustment in the Contract Price or Contract Times,  or both, 

that should be allowed as a result of a written clarification 

or interpretation, a Claim may be made therefor as provided 

in paragraph 10.05. 

 

9.5 Authorized Variations in Work 

 

A. ENGINEER may authorize minor variations  in the 

Work from the requirements of the Contract Documents 

which do not involve an adjustment in the Contract Price or 

the Contract Times and are compatible with the design 

concept of the completed Project as a functioning whole as 

indicated by the Contract Documents. These may be 

accomplished by a Field Order and will be binding on 

OWNER and also on CONTRACTOR, who shall perform 

the Work involved promptly. If OWNER and CONTRAC- 

TOR are unable to agree on entitlement to or on the amount 

or extent, if any, of any adjustment in the Contract Price or 

Contract  Times, or both, as a result  of   a Field Order,    a 
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Claim may be made therefor as provided in paragraph 

10.05. 

 

9.6 Rejecting Defective Work 

 

A. ENGINEER will have authority to disapprove or 

reject Work which ENGINEER believes to be defective, or 

that ENGINEER believes will not produce a completed 

Project that conforms to the Contract Documents or that will 

prejudice the integrity of the design concept of the completed 

Project as a functioning whole as indicated by the Contract 

Documents. ENGINEER will also have authority to require 

special inspection or testing of the  Work as provided in 

paragraph 13.04, whether or not the Work is fabricated, 

installed, or completed. 

 

9.7 Shop Drawings, Change Orders and Payments 

 

A. In connection with ENGINEER’s authority as to 

Shop Drawings and Samples, see paragraph 6.17. 

 

B. In connection with ENGINEER’s authority as to 

Change Orders, see Articles 10, 11, and 12. 

 

C. In connection with ENGINEER’s authority as to 

Applications for Payment, see Article 14. 

 

9.8 Determinations for Unit Price Work 

 

A. ENGINEER will determine the actual quantities 

and classifications of Unit Price Work performed by 

CONTRACTOR. ENGINEER will review with CON- 

TRACTOR the ENGINEER’s preliminary determinations 

on such matters before rendering a written decision thereon 

(by recommendation of an Application for Payment or 

otherwise). ENGINEER’s written decision thereon will be 

final and binding (except as modified by ENGINEER to 

reflect changed factual conditions or more accurate data) 

upon OWNER and CONTRACTOR, subject to the 

provisions of paragraph 10.05. 

 

9.9 Decisions on Requirements of Contract 

Documents and Acceptability of Work 

 

A. ENGINEER will be the initial interpreter of the 

requirements of the Contract Documents and judge of the 

acceptability of the Work thereunder. Claims, disputes and 

other matters relating to the acceptability of the Work, the 

quantities and classifications of Unit Price Work, the 

interpretation of the requirements of the Contract Documents 

pertaining to the performance of the Work, and Claims 

seeking changes in the Contract Price or Contract Times 

will be referred initially to ENGINEER in writing, in 

accordance with the provisions of paragraph 10.05, with a 

request for a formal decision. 

B. When functioning as interpreter and judge under 

this paragraph 9.09, ENGINEER will not show partiality to 

OWNER or CONTRACTOR and will not be liable in 

connection with any interpretation or decision rendered in 

good faith in such capacity. The rendering of a decision by 

ENGINEER pursuant to this paragraph 9.09 with respect to 

any such Claim, dispute, or other matter (except any which 

have been waived by the making or acceptance of final 

payment as provided in paragraph 14.07) will be a condition 

precedent to any exercise by OWNER or CONTRACTOR 

of such rights or remedies as either may otherwise have 

under the Contract Documents or by Laws or Regulations in 

respect of any such Claim, dispute, or other matter. 

 

9.10 Limitations on ENGINEER’s Authority and 

Responsibilities 

 

A. Neither ENGINEER’s authority or responsibility 

under this Article 9 or under any other provision of the 

Contract Documents nor any decision made by 

ENGINEER in good faith either to exercise or not exercise 

such authority or responsibility or  the  undertaking, exercise, 

or performance of any authority or responsibility by 

ENGINEER shall create, impose, or give rise to any duty in 

contract, tort, or otherwise owed by ENGINEER to 

CONTRACTOR, any Subcontractor, any Supplier, any 

other individual or entity, or to any surety for or employee 

or agent of any of them. 

 

B. ENGINEER will not supervise, direct, control, or 

have authority over or be responsible  for CONTRACTOR’s 

means, methods, techniques, sequences, or procedures of 

construction, or the safety precautions and programs incident 

thereto, or for any failure of CONTRACTOR to comply 

with Laws and Regulations applicable to the performance of 

the Work. ENGINEER will not be responsible for 

CONTRACTOR’s failure to perform the Work in 

accordance with the Contract Documents. 

 

C. ENGINEER will not be responsible for the acts or 

omissions of CONTRACTOR or of any Subcontractor, any 

Supplier, or of any other individual or entity performing any 

of the Work. 

 

D. ENGINEER’s review of the final Application for 

Payment and accompanying documentation and all mainte- 

nance and operating instructions, schedules, guarantees, 

Bonds, certificates of inspection, tests and approvals, and 

other documentation required to be delivered by paragraph 

14.07.A will only be to determine generally that their 

content complies with the requirements of, and in the case 

of certificates of inspections, tests, and approvals that the 

results certified indicate compliance with, the Contract 

Documents. 
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E. The limitations upon authority and responsibility 

set forth in this paragraph 9.10 shall also apply to 

ENGINEER’s Consultants, Resident Project Repre- 

sentative, and assistants. 

 
 

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS 
 

 

10.1 Authorized Changes in the Work 

 

A. Without invalidating the Agreement and without 

notice to any surety, OWNER may, at any time or from time 

to time, order additions, deletions, or revisions in the Work 

by a Written Amendment, a Change Order, or a Work 

Change Directive. Upon receipt of any such document, 

CONTRACTOR shall promptly proceed with the Work 

involved which will be performed under the applicable 

conditions of the Contract Documents (except as otherwise 

specifically provided). 

 

B. If OWNER and CONTRACTOR are unable to 

agree on entitlement to, or on the amount or extent, if any, 

of an adjustment in the Contract Price or Contract Times,  or 

both, that should be allowed as a result of a Work Change 

Directive, a Claim may be made therefor as provided in 

paragraph 10.05. 

 

10.2 Unauthorized Changes in the Work 

 

A. CONTRACTOR shall not be entitled to an 

increase in the Contract Price or an extension of the Contract 

Times with respect to any work performed that is not 

required by the Contract Documents as amended, modified, 

or supplemented as provided in paragraph 3.04, except in 

the case of an emergency as provided in paragraph 6.16 or 

in the case of uncovering Work as provided in paragraph 

13.04.B. 

 

10.3 Execution of Change Orders 

 

A. OWNER and CONTRACTOR shall execute 

appropriate Change Orders recommended by ENGINEER 

(or Written Amendments) covering: 

 

1. changes in the Work which are: (i) 

ordered by OWNER pursuant to paragraph 10.01.A, 

(ii) required because of acceptance of defective 

Work under paragraph 13.08.A or OWNER’s 

correction of defective Work under paragraph 

13.09, or (iii) agreed to by the parties; 

 

2. changes in the Contract Price or Contract 

Times which are agreed to by the parties, including 

any undisputed  sum or amount of time for    Work 

actually performed in accordance with a Work 

Change Directive; and 

 

3. changes in the Contract Price or Contract 

Times which embody the substance of any written 

decision rendered by ENGINEER pursuant to para- 

graph 10.05; provided that, in lieu of executing any 

such Change Order, an appeal may be taken from 

any such decision in accordance with the provisions 

of the Contract Documents and applicable Laws and 

Regulations, but during any such appeal, 

CONTRACTOR shall carry on the Work and adhere 

to the progress schedule as provided in paragraph 

6.18.A. 

 

10.4 Notification to Surety 

 

A. If notice of any change affecting the general scope 

of the Work or the provisions of the Contract Documents 

(including, but not limited to, Contract Price or Contract 

Times) is required by the provisions of any Bond to be given 

to a surety, the giving of any such notice will be 

CONTRACTOR’s responsibility. The amount of each 

applicable Bond will be adjusted to reflect the effect of any 

such change. 

 

10.5 Claims and Disputes 

 

A. Notice: Written notice stating the general nature  of 

each Claim, dispute, or other matter shall be delivered by the 

claimant to ENGINEER and the other party to the Contract 

promptly (but in no event later than 30 days) after the start 

of the event giving rise thereto. Notice of the amount or 

extent of the Claim, dispute, or other matter with supporting 

data shall be delivered to the ENGINEER and the other 

party to the Contract within 60 days after the start of such 

event (unless ENGINEER allows additional time for 

claimant to submit additional or more accurate data in 

support of such Claim, dispute, or other matter). A Claim for 

an adjustment in Contract Price shall be prepared in 

accordance with the provisions of paragraph 12.01.B. A 

Claim for an adjustment in Contract Time shall be prepared 

in accordance with the provisions of paragraph 12.02.B. 

Each Claim shall be accompanied by claimant's written 

statement that the adjustment claimed is the entire 

adjustment to which the claimant believes it is entitled as a 

result of said event. The opposing party shall submit any 

response to ENGINEER and the claimant within 30 days 

after receipt of the claimant’s last submittal (unless 

ENGINEER allows additional time). 

 

B. ENGINEER’s Decision: ENGINEER will render 

a formal decision in writing within 30 days after receipt of 

the last submittal of the claimant or the last submittal of the 

opposing party, if any.  ENGINEER’s written decision  on 
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such Claim, dispute, or other matter will be final and 

binding upon OWNER and CONTRACTOR unless: 

 

1. an appeal from ENGINEER’s decision is 

taken within the time limits and in accordance with 

the dispute resolution procedures set forth in Article 

16; or 

 

2. if no such dispute resolution procedures 

have been set forth in Article 16, a written notice of 

intention to appeal from ENGINEER’s written 

decision is delivered by OWNER or CONTRAC- 

TOR to the other and to ENGINEER within 30 days 

after the date of such decision, and a formal 

proceeding is instituted by the appealing party in a 

forum of competent jurisdiction within 60 days after 

the date of such decision or within 60 days after 

Substantial Completion, whichever is later (unless 

otherwise agreed in writing by OWNER and 

CONTRACTOR), to exercise such rights or 

remedies as the appealing party may have with 

respect to such Claim, dispute, or other matter in 

accordance with applicable Laws and Regulations. 

 

C. If ENGINEER does not render a formal decision 

in writing within the time stated in paragraph 10.05.B, a 

decision denying the Claim in its entirety shall be deemed 

to have been issued 31 days after receipt of the last submittal 

of the claimant or the last submittal of the opposing party, 

if any. 

 

D. No Claim for an adjustment in Contract Price or 

Contract Times (or Milestones) will be valid if not submitted 

in accordance with this paragraph 10.05. 

 
 

ARTICLE 11 - COST OF THE WORK; CASH 

ALLOWANCES; UNIT PRICE WORK 
 

 

11.1 Cost of the Work 

 

A. Costs Included: The term Cost of the Work means 

the sum of all costs necessarily incurred and paid by 

CONTRACTOR in the proper performance of the Work. 

When the value of any Work covered by a Change Order or 

when a Claim for an adjustment in Contract Price is 

determined on the basis of Cost of the Work, the costs to be 

reimbursed to CONTRACTOR will be only those additional 

or incremental costs required because of the change in the 

Work or because of the event giving rise to the Claim. 

Except as otherwise may be agreed to in writing by 

OWNER, such costs shall be in amounts no higher than 

those prevailing in the locality of the Project, shall include 

only the following items, and shall not include any of the 

costs itemized in paragraph 11.01.B. 

 
1. Payroll costs for employees in the direct 

employ of CONTRACTOR in the performance of 

the Work under schedules of job classifications 

agreed upon by OWNER and CONTRACTOR. 

Such employees shall include without limitation 

superintendents, foremen, and other personnel 

employed full time at the Site. Payroll costs for 

employees not employed full time on the  Work shall 

be apportioned on the basis of their time spent on the 

Work. Payroll costs shall include, but not be limited 

to, salaries and wages plus the cost of fringe benefits, 

which shall include social security contributions, 

unemployment, excise, and payroll taxes, workers’ 

compensation, health and retirement benefits, 

bonuses, sick leave, vacation and holiday pay 

applicable thereto. The expenses of performing 

Work outside of regular working hours, on Saturday, 

Sunday, or legal holidays, shall be included in the 

above to the extent authorized by OWNER. 

 

2. Cost of all materials and equipment fur- 

nished and incorporated in the Work, including costs 

of transportation and storage thereof, and Suppliers’ 

field services required in connection therewith. All 

cash discounts shall accrue to CONTRACTOR 

unless OWNER deposits funds with 

CONTRACTOR with which to make pay- ments, in 

which case the cash discounts shall accrue to 

OWNER. All trade discounts, rebates and refunds 

and returns from sale of surplus materials and 

equipment shall accrue to OWNER, and 

CONTRACTOR shall make provisions so that they 

may be obtained. 

 

3. Payments made by CONTRACTOR to 

Subcontractors for Work performed by 

Subcontractors. If required by OWNER, CON- 

TRACTOR shall obtain competitive bids from 

subcontractors acceptable to OWNER and CON- 

TRACTOR and shall deliver such bids to OWNER, 

who will then determine, with the advice of ENGI- 

NEER, which bids, if any, will be acceptable. If any 

subcontract provides that the Subcontractor is to be 

paid on the basis of Cost of the Work plus a fee, the 

Subcontractor’s Cost of the Work and fee shall be 

determined in the same manner as 

CONTRACTOR’s Cost of the Work and fee as 

provided in this paragraph 11.01. 

 

4. Costs of special consultants (including 

but not limited to engineers, architects, testing 

laboratories, surveyors, attorneys, and accountants) 

employed for services specifically related to the 

Work. 
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5. Supplemental costs including the 

following: 

 

a. The proportion of necessary transportation, 

travel, and subsistence expenses of 

CONTRACTOR’s employees incurred in discharge 

of duties connected with the Work. 

 

b. Cost, including transportation and main- 

tenance, of all materials, supplies, equipment, 

machinery, appliances, office, and temporary facili- 

ties at the Site, and hand tools not owned by the 

workers, which are consumed in the performance of 

the Work, and cost, less market value, of such items 

used but not consumed which remain the property of 

CONTRACTOR. 

 

c. Rentals of all construction  equipment and 

machinery, and the parts thereof whether rented from 

CONTRACTOR or others in accordance with rental 

agreements approved by OWNER with the advice 

of ENGINEER, and the costs of transportation, 

loading, unloading, assembly, dismantling, and 

removal thereof. All such costs shall be in 

accordance with the terms of said rental agreements. 

The rental of any such equipment, ma- chinery, or 

parts shall cease when the use thereof is no longer 

necessary for the Work. 

 

d. Sales, consumer, use, and other similar 

taxes related to the Work, and for which CON- 

TRACTOR is liable, imposed by Laws and Regu- 

lations. 

 

e . Deposits lost for causes other than negli- 

gence of CONTRACTOR, any Subcontractor, or 

anyone directly or indirectly employed by any of 

them or for whose acts any of them may be liable, 

and royalty payments and fees for permits and 

licenses. 

 

f. Losses and damages (and related 

expenses) caused by damage to the Work, not 

compensated by insurance or otherwise, sustained  by 

CONTRACTOR in connection with the perfor- 

mance of the Work (except losses and damages 

within the deductible amounts of property insurance 

established in accordance with paragraph 5.06.D), 

provided such losses and damages have resulted 

from causes other than the negligence of 

CONTRACTOR, any Subcontractor, or anyone 

directly or indirectly employed by any of them or for 

whose acts any of them may be liable. Such losses 

shall include settlements made with the written 

consent and approval of OWNER.  No such 

losses, damages, and expenses shall be included in 

the Cost of the Work for the purpose of determining 

CONTRACTOR’s fee. 

 

g. The cost of utilities, fuel, and sanitary 

facilities at the Site. 

 

h. Minor expenses such as telegrams, long 

distance telephone calls, telephone service at the 

Site, expressage, and similar petty cash items in 

connection with the Work. 

 

i. When the Cost of the Work is used to 

determine the value of a Change Order or of a 

Claim, the cost of premiums for additional Bonds 

and insurance required because of the changes in the 

Work or caused by the event giving rise to the Claim. 

 

j. When all the Work is performed on the basis 

of cost-plus, the costs of premiums for all Bonds and 

insurance CONTRACTOR is required by the 

Contract Documents to purchase and maintain. 

 

B. Costs Excluded: The term Cost of the Work shall 

not include any of the following items: 

 

1. Payroll costs and other compensation of 

CONTRACTOR’s officers, executives, principals 

(of partnerships and sole proprietorships), general 

managers, engineers, architects, estimators, attor- 

neys, auditors, accountants, purchasing and con- 

tracting agents, expediters, timekeepers, clerks, and 

other personnel employed by CONTRACTOR, 

whether at the Site or in CONTRACTOR’s princi- 

pal or branch office for general administration of the 

Work and not specifically included in the agreed 

upon schedule of job classifications referred to in 

paragraph 11.01.A.1 or specifically covered by 

paragraph 11.01.A.4, all of which are to be 

considered administrative costs covered by the 

CONTRACTOR’s fee. 

 

2. Expenses of CONTRACTOR’s principal 

and branch offices other than CONTRACTOR’s 

office at the Site. 

 

3. Any part of CONTRACTOR’s capital 

expenses, including interest on CONTRACTOR’s 

capital employed for the Work and charges against 

CONTRACTOR for delinquent payments. 

 

4. Costs due to the negligence of CON- 

TRACTOR, any Subcontractor, or anyone directly 

or indirectly employed by any of them or for whose 

acts any of them may be liable, including  but    not 
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limited to, the correction of defective Work,  disposal 

of materials or equipment wrongly  supplied, and 

making good any damage to property. 

 

5. Other overhead or general expense costs 

of any kind and the costs of any item not specifically  

and  expressly  included  in  paragraphs 

11.01.A and 11.01.B. 

 

C. CONTRACTOR’s Fee: When all the Work is 

performed on the basis of cost-plus, CONTRACTOR’s fee 

shall be determined as set forth in the Agreement. When the 

value of any Work covered by a Change Order or when a 

Claim for an adjustment in Contract Price is determined on 

the basis of Cost of the Work, CONTRACTOR’s fee shall 

be determined as set forth in paragraph 12.01.C. 

 

D. Documentation: Whenever the Cost of the Work 

for any purpose is to be determined pursuant to paragraphs 

11.01.A and 11.01.B, CONTRACTOR will establish and 

maintain records thereof in accordance with generally 

accepted accounting practices and submit in a form 

acceptable to ENGINEER an itemized cost breakdown 

together with supporting data. 

 

11.2 Cash Allowances 

 

A. It is understood that CONTRACTOR has includ- 

ed in the Contract Price all allowances so named in the 

Contract Documents and shall cause the Work so covered 

to be performed for such sums as may be acceptable to 

OWNER and ENGINEER. CONTRACTOR agrees that: 

 

1. the allowances include the cost to CON- 

TRACTOR (less any applicable trade discounts) of 

materials and equipment required by the allowances 

to be delivered at the Site, and all applicable taxes; 

and 

 

2. CONTRACTOR’s costs for unloading 

and handling on the Site, labor, installation costs, 

overhead, profit, and other expenses   contemplated 

A. Where the Contract Documents provide that all or 

part of the Work is to be Unit Price Work, initially the  

Contract Price will be deemed to include for all Unit Price 

Work an amount equal to the sum of the unit price for each 

separately identified item of Unit Price Work times the 

estimated quantity of each item as indicated in the Agree- 

ment. The estimated quantities of items of Unit Price Work 

are not guaranteed and are solely for the purpose of 

comparison of Bids and determining an initial Contract 

Price. Determinations of the actual quantities and 

classifications of Unit Price Work performed by 

CONTRACTOR will be made by ENGINEER subject to 

the provisions of paragraph 9.08. 

 

B. Each unit price will be deemed to include an 

amount considered by CONTRACTOR to be adequate to 

cover CONTRACTOR’s overhead and profit for each 

separately identified item. 

 

C. OWNER or CONTRACTOR may make a Claim 

for an adjustment in the Contract Price in accordance with 

paragraph 10.05 if: 

 

1. the quantity of any item of Unit Price 

Work performed by CONTRACTOR differs mate- 

rially and significantly from the estimated quantity of 

such item indicated in the Agreement; and 

 

2. there is no corresponding adjustment  

with respect any other item of Work; and 

 

3. if CONTRACTOR believes that 

CONTRACTOR is entitled to an increase in 

Contract Price as a result of having incurred addi- 

tional expense or OWNER believes that OWNER is 

entitled to a decrease in Contract Price and the 

parties are unable to agree as to the amount of any 

such increase or decrease. 

 
 

ARTICLE 12 - CHANGE OF CONTRACT PRICE; 

CHANGE OF CONTRACT TIMES 

for the allowances have been included in the                                                                                                              

Contract  Price and not in the allowances,  and    no 

demand for additional payment on account of any of 

the foregoing will be valid. 

 

B. Prior to final payment, an appropriate Change Order 

will be issued as recommended by ENGINEER to reflect 

actual amounts due CONTRACTOR on account of Work 

covered by allowances, and the Contract Price shall be 

correspondingly adjusted. 

 

11.3 Unit Price Work 

12.1 Change of Contract Price 

 

A. The Contract Price may only be changed by a 

Change Order or by a Written Amendment. Any Claim for 

an adjustment in the Contract Price shall be based on written 

notice submitted by the party making the Claim to the 

ENGINEER and the other party to the Contract in 

accordance with the provisions of paragraph 10.05. 

 

B. The value of any Work covered by a Change Order 

or of any Claim for an adjustment in the Contract Price will 

be determined as follows: 
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1. where the Work involved is covered by 

unit prices contained in the Contract Documents, by 

application of such unit prices to the quantities of the 

items involved (subject to the provisions of 

paragraph 11.03 ); or 

 

2. where the Work involved is not covered 

by unit prices contained in the Contract Documents, 

by a mutually agreed lump sum (which may include 

an allowance for overhead and profit not necessarily 

in accordance with paragraph 12.01.C.2); or 

 

3. where the Work involved is not covered 

by unit prices contained in the Contract Documents 

and agreement to a lump sum is not reached under 

paragraph 12.01.B.2, on the basis of the Cost of the 

Work (determined as provided in paragraph 11.01) 

plus a CONTRACTOR’s fee for overhead and 

profit (determined as provided in paragraph 

12.01.C). 

 

C. CONTRACTOR’s Fee: The CONTRACTOR’s 

fee for overhead and profit shall be determined as follows: 

 

1. a mutually acceptable fixed fee; or 

 

2. if a fixed fee is not agreed upon, then a 

fee based on the following percentages of the various 

portions of the Cost of the Work: 

 

a. for  costs   incurred   under paragraphs 

11.01.A.1 and 11.01.A.2, the CONTRACTOR’s 

fee shall be 15 percent; 

 

b. for costs incurred under paragraph 

11.01.A.3, the CONTRACTOR’s fee shall be 

five percent; 

 

c. where one or more tiers of subcon- 

tracts are on the basis of Cost of the Work plus a 

fee and no fixed fee is agreed upon, the intent of 

paragraph 12.01.C.2.a is that the Subcontractor 

who actually performs the Work, at whatever 

tier, will be paid a fee of 15 percent of the costs 

incurred by such Subcontractor under 

paragraphs 11.01.A.1 and 11.01.A.2 and that any 

higher tier Subcontractor and CON- TRACTOR 

will each be paid a fee of five percent of the 

amount paid to the next lower tier Subcontractor; 

 

d. no fee shall be payable on the basis of 

costs itemized under paragraphs 11.01.A.4, 

11.01.A.5, and 11.01.B; 

e. the amount of credit to be allowed by 

CONTRACTOR to OWNER for any change 

which results in a net decrease in cost will be the 

amount of the actual net decrease in cost plus a 

deduction in CONTRACTOR’s fee by an 

amount equal to five percent of such net 

decrease; and 

 

f. when both additions and credits are in- 

volved in any one change, the adjustment in 

CONTRACTOR’s fee shall be computed on the 

basis of the net change in accordance with para- 

graphs 12.01.C.2.a through 12.01.C.2.e, inclu- 

sive. 

 

12.2 Change of Contract Times 

 

A. The Contract Times (or Milestones) may only be 

changed by a Change Order or by a Written Amendment. 

Any Claim for an adjustment in the Contract Times (or 

Milestones) shall be based on written notice submitted by the 

party making the claim to the ENGINEER and the other 

party to the Contract in accordance with the provisions of 

paragraph 10.05. 

 

B. Any adjustment of the Contract Times (or 

Milestones) covered by a Change Order or of any Claim for 

an adjustment in the Contract Times (or Milestones) will be 

determined in accordance with the provisions of this Article 

12. 

 

12.3 Delays Beyond CONTRACTOR’s Control 

 

A. Where CONTRACTOR is prevented from 

completing any part of the Work within the Contract Times 

(or Milestones) due to delay beyond the control of 

CONTRACTOR, the Contract Times (or Milestones) will 

be extended in an amount equal to the time lost due to such 

delay if a Claim is made therefor as provided in paragraph 

12.02.A. Delays beyond the control of CONTRACTOR 

shall include, but not be limited to, acts or neglect by 

OWNER, acts or neglect of utility owners or other 

contractors performing other work as contemplated by 

Article 7, fires, floods, epidemics, abnormal weather 

conditions, or acts of God. 

 

12.4 Delays Within CONTRACTOR’s Control 

 

A. The Contract Times (or Milestones) will not be 

extended due to delays within the control of 

CONTRACTOR. Delays attributable to and within the 

control of a Subcontractor or Supplier shall be deemed to be 

delays within the control of CONTRACTOR. 
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12.5 Delays Beyond OWNER’s and CONTRACTOR’s 

Control 

 

A. Where CONTRACTOR is prevented from 

completing any part of the Work within the Contract Times 

(or Milestones) due to delay beyond the control of both 

OWNER and CONTRACTOR, an extension of the Contract 

Times (or Milestones) in an amount equal to the time lost 

due to such delay shall be CONTRACTOR’s sole and 

exclusive remedy for such delay. 

 

12.6 Delay Damages 

 

A. In no event shall OWNER or ENGINEER be 

liable to CONTRACTOR, any Subcontractor, any Supplier, 

or any other person or organization, or to any surety for or 

employee or agent of any of them, for damages arising out 

of or resulting from: 

 

1. delays caused by or within the control of 

CONTRACTOR; or 

 

2. delays beyond the control of both 

OWNER and CONTRACTOR including but not 

limited to fires, floods, epidemics,  abnormal weather 

conditions, acts of God, or acts or neglect by utility 

owners or other contractors performing other work 

as contemplated by Article 7. 

 

B. Nothing in this paragraph 12.06 bars a change in 

Contract Price pursuant to this Article 12 to compensate 

CONTRACTOR due to delay, interference, or disruption 

directly attributable to actions or inactions of OWNER or 

anyone for whom OWNER is responsible. 

 
 

ARTICLE 13 - TESTS AND INSPECTIONS; 

CORRECTION, REMOVAL OR ACCEPTANCE OF 

DEFECTIVE WORK 
 

 

13.1 Notice of Defects 

 

A. Prompt notice of all defective Work of which 

OWNER or ENGINEER has actual knowledge will be 

given to CONTRACTOR. All defective Work may be 

rejected, corrected, or accepted as  provided  in  this Article 

13. 

 

13.2 Access to Work 

 

A. OWNER, ENGINEER, ENGINEER’s Con- 

sultants, other representatives and personnel of OWNER, 

independent testing laboratories,  and  governmental 

agencies with jurisdictional interests will have access to the 

Site and the Work at reasonable times for their observation, 

inspecting, and testing. CONTRACTOR shall  provide them 

proper and safe conditions for such access and advise them 

of CONTRACTOR’s Site safety procedures and programs 

so that they may comply therewith as applicable. 

 

13.3 Tests and Inspections 

 

A. CONTRACTOR shall give ENGINEER timely 

notice of readiness of the Work for all required inspections, 

tests, or approvals and shall cooperate with inspection and 

testing personnel to facilitate required inspections or tests. 

 

B. OWNER shall employ and pay for the services of 

an independent testing laboratory to perform  all 

inspections, tests, or approvals required by the Contract 

Documents except: 

 

1. for inspections, tests, or approvals 

covered by paragraphs 13.03.C and 13.03.D below; 

 

2. that costs incurred in connection with 

tests or inspections conducted pursuant to paragraph 

13.04.B shall be paid as provided in said paragraph 

13.04.B; and 

 

3. as otherwise specifically provided in the 

Contract Documents. 

 

C. If Laws or Regulations of any public body having 

jurisdiction require any Work (or part thereof) specifically 

to be inspected, tested, or approved by an employee or other 

representative of such public body, CONTRACTOR shall 

assume full responsibility for arranging and obtaining such 

inspections, tests, or approvals, pay all costs in connection 

therewith, and furnish ENGINEER the required certificates 

of inspection or approval. 

 

D. CONTRACTOR shall be responsible for 

arranging and obtaining and shall pay all costs in connec- 

tion with any inspections, tests, or approvals required for 

OWNER’s and ENGINEER’s acceptance of materials or 

equipment to be incorporated in the Work; or acceptance of 

materials, mix designs, or equipment submitted for approval 

prior to CONTRACTOR’s purchase thereof for 

incorporation in the Work. Such inspections, tests, or 

approvals shall be performed by organizations acceptable  to 

OWNER and ENGINEER. 

 

E. If any Work (or the work of others) that is to be 

inspected, tested, or approved is covered by CONTRAC- 

TOR without written concurrence of ENGINEER, it must, 

if requested by ENGINEER, be uncovered for observation. 

 
F. Uncovering   Work   as   provided   in   paragraph 

13.03.E shall be at CONTRACTOR’s expense unless 

CONTRACTOR has given ENGINEER timely notice    of 
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CONTRACTOR’s intention to cover the same and ENGI- 

NEER has not acted with reasonable promptness in 

response to such notice. 

 

13.4 Uncovering Work 

 

A. If any Work is covered contrary to the written 

request of ENGINEER, it must, if requested by ENGI- 

NEER, be uncovered for ENGINEER’s observation and 

replaced at CONTRACTOR’s expense. 

 

B. If ENGINEER considers it necessary or advisable 

that covered Work be observed by ENGINEER or inspect- 

ed or tested by others, CONTRACTOR, at ENGINEER’s 

request, shall uncover, expose, or otherwise make available 

for observation, inspection, or testing as ENGINEER may 

require, that portion of the Work in question, furnishing all 

necessary labor, material, and equipment. If it is found that 

such Work is defective, CONTRACTOR shall pay all 

Claims, costs, losses, and damages (including but not limited 

to all fees and charges of engineers, architects, attorneys, 

and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or relating to such 

uncovering, exposure, observation, inspection, and testing, 

and of satisfactory replacement or reconstruction (including 

but not limited to all costs of repair or replacement of work 

of others);  and  OWNER shall be entitled to an appropriate 

decrease in the Contract Price. If the parties are unable to 

agree as to the amount thereof, OWNER may make a Claim 

therefor as provided in paragraph 10.05. If, however, such 

Work is not found to be defective, CONTRACTOR shall 

be allowed an increase in the Contract Price or an extension 

of the Contract Times (or Milestones), or both, directly 

attributable to such uncovering, exposure, observation, 

inspection, testing, replacement, and reconstruction. If the 

parties are unable to agree as to the amount or extent 

thereof, CONTRACTOR may make a Claim therefor as 

provided in paragraph 10.05. 

 

13.5 OWNER May Stop the Work 

 

A. If the Work is defective, or CONTRACTOR fails 

to supply sufficient skilled workers or suitable materials or 

equipment, or fails to perform the Work in such a way that 

the completed Work will conform to the Contract 

Documents, OWNER may order CONTRACTOR to stop 

the Work, or any portion thereof, until the cause for such 

order has been eliminated; however, this right of OWNER 

to stop the Work shall not give rise to any duty on the part 

of OWNER to exercise this right for the benefit of 

CONTRACTOR, any Subcontractor, any Supplier, any 

other individual or entity, or any surety for, or employee or 

agent of any of them. 

13.6 Correction or Removal of Defective Work 

 

A. CONTRACTOR shall correct all defective Work, 

whether or not fabricated, installed, or completed, or, if the 

Work has been rejected by ENGINEER, remove it from the 

Project and replace it with Work that is not defective. 

CONTRACTOR shall pay all Claims, costs, losses, and 

damages (including but not limited to all fees and charges 

of engineers, architects, attorneys, and other professionals 

and all court or arbitration or other dispute resolution costs) 

arising out of or relating to such correction or removal 

(including but not limited to all costs of repair or 

replacement of work of others). 

 

13.7 Correction Period 

 

A. If within one year after the date of Substantial 

Completion or such longer period of time as may be 

prescribed by Laws or Regulations or by the terms of any 

applicable special guarantee required by the Contract 

Documents or by any specific provision of the Contract 

Documents, any Work is found to be defective, or if the 

repair of any damages to the land or areas made available 

for CONTRACTOR’s use by OWNER or permitted by 

Laws and Regulations as contemplated in paragraph 6.11.A 

is found to be defective, CONTRACTOR shall promptly, 

without cost to OWNER and in accordance with OWNER’s 

written instructions: (i) repair such defective land or areas, 

or (ii) correct such defective Work or, if the defective Work 

has been rejected by OWNER, remove it from the Project 

and replace it with Work that is not defective, and (iii) 

satisfactorily correct or repair or remove and replace any 

damage to other Work, to the work of others or other land 

or areas resulting therefrom. If CONTRACTOR does not 

promptly comply with the terms of such instructions, or in 

an emergency where delay would cause serious risk of loss 

or damage, OWNER may have the defective Work 

corrected or repaired or may have the rejected Work 

removed and replaced, and all Claims, costs, losses, and 

damages (including but not limited to all fees and charges 

of engineers, architects, attorneys, and other professionals 

and all court or arbitration or other dispute resolution costs) 

arising out of or relating to such correction or repair or such 

removal and replacement (including but not limited to all 

costs of repair or replacement of work of others) will be paid 

by CONTRACTOR. 

 

B. In special circumstances where a particular  item 

of equipment is placed in continuous service before 

Substantial Completion of all the Work, the correction 

period for that item may start to run from an earlier date if 

so provided in the Specifications or by Written Amend- 

ment. 

 

C. Where defective Work (and damage to other 

Work resulting therefrom) has been corrected or   removed 
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and replaced under this paragraph 13.07, the correction 

period hereunder with respect to such Work will be 

extended for an additional period of one year after such 

correction or removal and replacement has been 

satisfactorily completed. 

 

D. CONTRACTOR’s obligations under this 

paragraph 13.07 are in addition to any other obligation or 

warranty. The provisions of this paragraph 13.07 shall not be 

construed as a substitute for or a waiver of the  provisions of 

any applicable statute of limitation or repose. 

 

13.8 Acceptance of Defective Work 

 

A. If, instead of requiring correction or removal and 

replacement of defective Work, OWNER (and, prior to 

ENGINEER’s recommendation of final payment, 

ENGINEER) prefers to accept it, OWNER may do so.  

CONTRACTOR shall pay all Claims, costs, losses, and 

damages (including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and 

all court or arbitration or other dispute resolution costs) 

attributable to OWNER’s evaluation of and determination 

to accept such defective Work (such costs to be approved 

by ENGINEER as to reasonableness) and the diminished 

value of the Work to the extent not otherwise paid by 

CONTRACTOR pursuant to this sentence. If any such 

acceptance occurs prior to ENGINEER’s recommendation 

of final payment, a Change Order will be issued 

incorporating the necessary revisions in the Contract 

Documents with respect to the Work, and OWNER shall be 

entitled to an appropriate decrease in the Contract Price, 

reflecting the diminished value of Work so accepted. If the 

parties are unable to agree as to the amount thereof, 

OWNER may make a Claim therefor as provided in 

paragraph 10.05. If the acceptance occurs after such 

recommendation, an appropriate amount will be paid by 

CONTRACTOR to OWNER. 

 

13.9 OWNER May Correct Defective Work 

 

A. If CONTRACTOR fails within a reasonable time 

after written notice from ENGINEER to correct defective 

Work or to remove and replace rejected Work as required 

by ENGINEER in accordance with paragraph 13.06.A, or  if 

CONTRACTOR fails to perform the Work in accordance 

with the Contract Documents, or if CONTRACTOR fails  to 

comply with any other provision of the Contract Documents, 

OWNER may, after seven days written notice to 

CONTRACTOR, correct and remedy any such deficiency. 

 

B. In exercising the rights and remedies under this 

paragraph, OWNER shall proceed expeditiously. In 

connection with such corrective and remedial action, 

OWNER may exclude CONTRACTOR from all or part of 

the Site, take possession of all or part of the Work and 

suspend CONTRACTOR’s services related thereto, take 

possession of CONTRACTOR’s tools, appliances, con- 

struction equipment and machinery at the Site, and incorpo- 

rate in the Work all materials and equipment stored at the 

Site or for which OWNER has paid CONTRACTOR but 

which are stored elsewhere. CONTRACTOR shall allow 

OWNER, OWNER’s representatives, agents and employ- 

ees, OWNER’s other contractors, and ENGINEER and 

ENGINEER’s Consultants access to the Site to enable 

OWNER to exercise the rights and remedies under this 

paragraph. 

 

C. All Claims, costs, losses, and damages (including 

but not limited to all fees and charges of engineers, 

architects, attorneys, and other professionals and all court  or 

arbitration or other dispute resolution costs) incurred or 

sustained by OWNER in exercising the rights and remedies 

under this paragraph 13.09 will be charged against CON- 

TRACTOR, and a Change Order will be issued incorpo- 

rating the necessary revisions in the Contract Documents 

with respect to the Work; and OWNER shall be entitled to 

an appropriate decrease in the Contract Price. If the parties 

are unable to agree as to the amount of the adjustment,  

OWNER may make a Claim therefore as provided in 

paragraph 10.05. Such claims, costs, losses and damages 

will include but not be limited to all costs of repair, or 

replacement of work of others destroyed or damaged by 

correction, removal, or replacement of CONTRACTOR’s 

defective Work. 

 

D. CONTRACTOR shall not be allowed an exten- 

sion of the Contract Times (or Milestones) because of any 

delay in the performance of the Work attributable to the 

exercise by OWNER of OWNER’s rights and remedies 

under this paragraph 13.09. 

 
 

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND 

COMPLETION 
 

 

14.1 Schedule of Values 

 

A. The schedule of values established as provided in 

paragraph 2.07.A will serve as the basis for progress 

payments and will be incorporated into a form of Applica- 

tion for Payment acceptable to ENGINEER. Progress 

payments on account of Unit Price Work will be based on 

the number of units completed. 
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14.2 Progress Payments 

 

A. Applications for Payments 

 

1. At least 20 days before the date estab- 

lished for each progress payment (but not more often 

than once a month), CONTRACTOR shall submit to 

ENGINEER for review an Application for Payment 

filled out and signed by CONTRACTOR covering 

the Work completed as of the date of the Application 

and accompanied by such supporting documentation 

as is required by the Contract Docu- ments. If 

payment is requested on the basis of materials and 

equipment not incorporated in the Work but 

delivered and suitably stored at the Site or at another 

location agreed to in writing, the Applica- tion for 

Payment shall also be accompanied by a bill of sale, 

invoice, or other documentation warranting that 

OWNER has received the materials and equip- ment 

free and clear of all Liens and evidence that the 

materials and equipment are covered by appropriate 

property insurance or other arrange- ments to 

protect OWNER’s interest therein, all of which 

must be satisfactory to OWNER. 

 

2. Beginning with the second Application 

for Payment, each Application shall include an 

affidavit of CONTRACTOR stating that all previous 

progress payments received on account of the Work 

have been applied on account to discharge 

CONTRACTOR’s legitimate obligations associated 

with prior Applications for Payment. 

 

3. The amount of retainage with respect to 

progress payments will be as stipulated in the 

Agreement. 

 

B. Review of Applications 

 

1. ENGINEER will, within 10 days after 

receipt of each Application for Payment, either 

indicate in writing a recommendation of payment 

and present the Application to OWNER or return the 

Application to CONTRACTOR indicating in 

writing ENGINEER’s reasons for refusing to 

recommend payment. In the latter case, CON- 

TRACTOR may make the necessary corrections 

and resubmit the Application. 

 

2. ENGINEER’s recommendation of any 

payment requested in an Application for Payment 

will constitute a representation by ENGINEER to 

OWNER, based on ENGINEER’s observations on 

the Site of the executed Work as an experienced and 

qualified design professional and on ENGINEER's 

review  of  the  Application  for  Payment  and    the 

accompanying data and schedules, that to the best of 

ENGINEER’s knowledge, information and belief: 

 

a. the Work has progressed to the point 

indicated; 

 

b. the quality of the Work is generally in 

accordance with the Contract Documents (sub- 

ject to an evaluation of the Work as a function- 

ing whole prior to or upon Substantial Comple- 

tion, to the results of any subsequent tests called 

for in the Contract Documents, to a final deter- 

mination of quantities and classifications for  Unit 

Price Work under paragraph 9.08, and to any 

other qualifications stated in the 

recommendation);  and 

 

c. the conditions precedent to 

CONTRACTOR’s being entitled to such pay- 

ment appear to have been fulfilled in so far as it 

is ENGINEER’s responsibility to observe the 

Work. 

 

3. By recommending any such payment 

ENGINEER will not thereby be deemed to have 

represented that: (i) inspections made to check the 

quality or the quantity of the Work as it has been 

performed have been exhaustive, extended to every 

aspect of the Work in progress, or involved detailed 

inspections of the Work beyond the responsibilities 

specifically assigned to ENGINEER in the Contract 

Documents; or (ii) that there may not be other 

matters or issues between the parties that might 

entitle CONTRACTOR to be paid additionally by 

OWNER or entitle OWNER to withhold payment to 

CONTRACTOR. 

 

4. Neither ENGINEER’s review of 

CONTRACTOR’s Work for the purposes of recom- 

mending payments nor ENGINEER’s recommenda- 

tion of any payment, including final payment, will 

impose responsibility on ENGINEER to supervise, 

direct, or control the Work or for the means, meth- 

ods, techniques, sequences, or procedures of 

construction, or the safety precautions and programs 

incident thereto, or for CONTRACTOR’s failure to 

comply with Laws and Regulations applicable to 

CONTRACTOR’s performance of the Work. 

Additionally, said review or recommendation will 

not impose responsibility on ENGINEER to make 

any examination to ascertain how or for what 

purposes CONTRACTOR has used the moneys paid 

on account of the Contract Price, or to determine that 

title to any of the Work, materials, or equipment has 

passed to OWNER free and clear of any Liens. 
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5. ENGINEER may refuse to recommend 

the whole or any part of any payment if, in 

ENGINEER’s opinion, it would be incorrect to make 

the representations to OWNER referred to in 

paragraph 14.02.B.2. ENGINEER may also refuse to 

recommend any such payment or, because of 

subsequently discovered evidence or the results of 

subsequent inspections or tests, revise or revoke any 

such payment recommendation previously made, to 

such extent as may be necessary in ENGINEER’s 

opinion to protect OWNER from loss because: 

 

a. the Work is defective, or completed 

Work has been damaged, requiring correction or 

replacement; 

 

b. the Contract Price has been reduced by 

Written Amendment or Change Orders; 

 

c. OWNER has been required to correct 

defective Work or complete Work in accordance 

with paragraph 13.09; or 

 

d. ENGINEER has actual knowledge of the 

occurrence of any of the events enumerated in 

paragraph 15.02.A. 

 

C. Payment Becomes Due 

 

1. Ten days after presentation of the 

Application for Payment to OWNER with 

ENGINEER’s recommendation, the amount recom- 

mended will (subject to the provisions of paragraph 

14.02.D) become due, and when due will be paid by 

OWNER to CONTRACTOR. 

 

D. Reduction in Payment 

 

1. OWNER may refuse to make payment of 

the full amount recommended by ENGINEER 

because: 

 

a. claims have been made against OWNER 

on account of CONTRACTOR’s performance 

or furnishing of the Work; 

 

b. Liens have been filed in connection with 

the Work, except where CONTRACTOR has 

delivered a specific Bond satisfactory to OWN- 

ER to secure the satisfaction and discharge of 

such Liens; 

 

c. there are other items entitling OWNER to 

a set-off against the amount recommended; or 

d. OWNER has actual knowledge of the 

occurrence of any of the events enumerated in 

paragraphs 14.02.B.5.a through 14.02.B.5.c or 

paragraph 15.02.A. 

 

2. If OWNER refuses to make payment of 

the full amount recommended by ENGINEER, 

OWNER must give CONTRACTOR immediate 

written notice (with a copy to ENGINEER) stating 

the reasons for such action and promptly pay CON- 

TRACTOR any amount remaining after deduction 

of the amount so withheld. OWNER shall promptly 

pay CONTRACTOR the amount so withheld, or any 

adjustment thereto agreed to by OWNER and 

CONTRACTOR, when CONTRACTOR corrects 

to OWNER’s satisfaction the reasons for such action. 

 

3. If it is subsequently determined that 

OWNER’s refusal of payment was not justified, the 

amount wrongfully withheld shall be treated as an 

amount due as determined by paragraph 14.02.C.1. 

 

14.3 CONTRACTOR’s Warranty of Title 

 

A. CONTRACTOR warrants and guarantees that title 

to all Work, materials, and equipment covered by any 

Application for Payment, whether incorporated in the 

Project or not, will pass to OWNER no later than the time 

of payment free and clear of all Liens. 

 

14.4 Substantial Completion 

 

A. When CONTRACTOR considers the entire Work 

ready for its intended use CONTRACTOR shall notify 

OWNER and ENGINEER in writing that the entire Work is 

substantially complete (except for items specifically listed 

by CONTRACTOR as incomplete) and request that 

ENGINEER issue a certificate of Substantial Completion. 

Promptly thereafter, OWNER, CONTRACTOR, and 

ENGINEER shall make an inspection of the Work to 

determine the status of completion. If ENGINEER does  not 

consider the Work substantially complete, ENGINEER will 

notify CONTRACTOR in writing giving the reasons 

therefor. If ENGINEER considers the Work substantially 

complete, ENGINEER will prepare and deliver to OWNER 

a tentative certificate of Substantial Completion which shall 

fix the date of Substantial Completion. There shall be 

attached to the certificate a tentative list of items to be 

completed or corrected before final payment. OWNER 

shall have seven days after receipt of the tentative certifi- 

cate during which to make written objection to ENGINEER 

as to any provisions of the certificate or attached list. If, after 

considering such objections, ENGINEER concludes that the 

Work is not substantially complete, ENGINEER will within 

14 days after submission of the tentative certifi- 
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cate to OWNER notify CONTRACTOR in writing, stating 

the reasons therefor. If, after consideration of OWNER’s 

objections, ENGINEER considers the Work substantially 

complete, ENGINEER will within said 14 days execute and 

deliver to OWNER and CONTRACTOR a definitive 

certificate of Substantial Completion (with a revised 

tentative list of items to be completed or corrected) 

reflecting such changes from the tentative certificate as 

ENGINEER believes justified after consideration of any 

objections from OWNER. At the time of delivery of the 

tentative certificate of Substantial Completion ENGINEER 

will deliver to OWNER and CONTRACTOR a written 

recommendation as to division of responsibilities pending 

final payment between OWNER and CONTRACTOR with 

respect to security, operation, safety, and protection of the 

Work, maintenance, heat, utilities, insurance, and warranties 

and guarantees. Unless OWNER and CONTRACTOR 

agree otherwise in writing and so inform ENGINEER in 

writing prior to ENGINEER’s issuing the definitive 

certificate of Substantial Completion, ENGINEER’s 

aforesaid recommendation will be binding on OWNER and 

CONTRACTOR until final payment. 

 

B. OWNER shall have the right to exclude 

CONTRACTOR from the Site after the date of Substantial 

Completion, but OWNER shall allow CONTRACTOR 

reasonable access to complete or correct items on the 

tentative list. 

 

14.5 Partial Utilization 

 

A. Use by OWNER at OWNER’s option of any 

substantially completed part of the Work which has 

specifically been identified in the Contract Documents, or 

which OWNER, ENGINEER, and CONTRACTOR agree 

constitutes a separately functioning and usable part of the 

Work that can be used by OWNER for its intended purpose 

without significant interference with CONTRACTOR’s 

performance of the remainder of the Work, may be 

accomplished prior to Substantial Completion of all the 

Work subject to the following conditions. 

 

1. OWNER at any time may request CON- 

TRACTOR in writing to permit OWNER to use any 

such part of the Work which OWNER believes to be 

ready for its intended use and substantially 

complete. If CONTRACTOR agrees that such part 

of the Work is substantially complete, CON- 

TRACTOR will certify to OWNER and ENGI- 

NEER that such part of the Work is substantially 

complete and request ENGINEER to issue a 

certificate of Substantial Completion for that part of 

the Work. CONTRACTOR at any time may notify 

OWNER and ENGINEER in writing that 

CONTRACTOR considers any such part of the 

Work ready for its intended  use and    substantially 

complete and request ENGINEER to issue a certifi- 

cate of Substantial Completion for that part of the 

Work. Within a reasonable time after either such 

request,  OWNER, CONTRACTOR,  and 

ENGINEER shall make an inspection of that part of 

the Work to determine its status of completion. If 

ENGINEER does not consider that part of the Work 

to be substantially complete, ENGINEER will notify 

OWNER and CONTRACTOR in writing giving the 

reasons therefor. If ENGINEER considers that part 

of the Work to be substantially complete, the 

provisions of paragraph 14.04 will apply with 

respect to certification of Substantial Completion of 

that part of the Work and the division of 

responsibility in respect thereof and access thereto. 

 

2. No occupancy or separate operation of 

part of the Work may occur prior to compliance with 

the requirements of paragraph 5.10 regarding 

property insurance. 

 

14.6 Final Inspection 

 

A. Upon written notice from CONTRACTOR that 

the entire Work or an agreed portion thereof is complete, 

ENGINEER will promptly make a final inspection with 

OWNER and CONTRACTOR and will notify CON- 

TRACTOR in writing of all particulars in which this 

inspection reveals that the Work is incomplete or defective. 

CONTRACTOR shall immediately take such measures as 

are necessary to complete such Work or remedy such 

deficiencies. 

 

14.7 Final Payment 

 

A. Application for Payment 

 

1. After CONTRACTOR has, in the 

opinion of ENGINEER, satisfactorily completed all 

corrections identified during the final inspection and 

has delivered, in accordance with the Contract 

Documents, all maintenance and operating 

instructions, schedules,  guarantees,  Bonds, 

certificates or other evidence of insurance certificates 

of inspection, marked-up record docu- ments (as 

provided in paragraph 6.12), and other documents, 

CONTRACTOR may make application for final 

payment following the procedure for progress 

payments. 

 

2. The final Application for Payment shall 

be accompanied (except as previously  delivered) by: 

(i) all documentation called for in the Contract 

Documents, including but not limited to the evidence  

of  insurance  required  by   subparagraph 
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5.04.B.7; (ii) consent of the surety, if any, to final 

payment; and (iii) complete and legally effective 

releases or waivers (satisfactory to OWNER) of all 

Lien rights arising out of or Liens filed in 

connection with the Work. 

 

3. In lieu of the releases or waivers of Liens 

specified in paragraph 14.07.A.2 and as approved by 

OWNER, CONTRACTOR may furnish receipts or 

releases in full and an affidavit of CONTRACTOR 

that: (i) the releases and receipts include all labor, 

services, material, and equipment for which a Lien 

could be filed; and (ii) all payrolls, material and 

equipment bills, and other  indebtedness connected 

with the Work for which OWNER or OWNER's 

property might in any way be responsible have been 

paid or otherwise satisfied. If any Subcontractor or 

Supplier fails to  furnish such a release or receipt in 

full, CONTRACTOR may furnish a Bond or other 

collateral satisfactory  to OWNER to indemnify 

OWNER against any Lien. 

 

B. Review of Application and Acceptance 

 

1. If, on the basis of ENGINEER’s obser- 

vation of the Work during construction and final 

inspection, and ENGINEER’s review of the final 

Application for Payment and accompanying docu- 

mentation as required by the Contract Documents, 

ENGINEER is satisfied that the Work has been 

completed and CONTRACTOR’s other obligations 

under the Contract Documents have been fulfilled, 

ENGINEER will, within ten days after receipt of the 

final Application for Payment, indicate in writing 

ENGINEER’s recommendation of payment and 

present the Application for Payment to OWNER for 

payment. At the same time ENGINEER will also 

give written notice to OWNER and CON- 

TRACTOR that the Work is acceptable subject to 

the provisions of paragraph 14.09. Otherwise, 

ENGINEER will return the Application for Payment 

to CONTRACTOR, indicating in writing the   

reasons   for   refusing   to   recommend   final 

 
14.8 Final Completion Delayed 

 

A. If, through no fault of CONTRACTOR, final 

completion of the Work is significantly delayed, and if 

ENGINEER so confirms, OWNER shall, upon receipt of 

CONTRACTOR’s final Application for Payment and 

recommendation of ENGINEER, and without terminating 

the Agreement, make payment of the balance due for that 

portion of the Work fully completed and accepted. If the 

remaining balance to be held by OWNER for Work not fully 

completed or corrected is less than the retainage stipulated in 

the Agreement, and if Bonds have been furnished as 

required in paragraph 5.01, the written consent of the surety 

to the payment of the balance due for that portion of the 

Work fully completed and accepted shall be submitted by 

CONTRACTOR to ENGINEER with the Application for 

such payment. Such payment shall be made under the terms 

and conditions governing final payment, except that it shall 

not constitute a waiver of Claims. 

 

14.9 Waiver of Claims 

 

A. The making and acceptance of final payment will 

constitute: 

 

1. a waiver of all Claims by OWNER 

against CONTRACTOR, except Claims arising from 

unsettled Liens, from defective Work appear- ing 

after final inspection pursuant to paragraph 14.06, 

from failure to comply with the Contract Documents 

or the terms of any special guarantees specified 

therein, or from CONTRACTOR’s continuing 

obligations under the Contract Docu- ments; and 

 

2. a waiver of all Claims by CONTRAC- 

TOR against OWNER other than those previously 

made in writing which are still unsettled. 

 
 

ARTICLE 15 - SUSPENSION OF WORK AND 

TERMINATION 

payment, in which case CONTRACTOR shall    

make the necessary  corrections and  resubmit   the 

Application for Payment. 

 

C. Payment Becomes Due 

 

1. Thirty days after the presentation to 

OWNER of the Application for Payment and 

accompanying documentation, the amount 

recommended by ENGINEER will become due and, 

when due, will be paid by OWNER to CON- 

TRACTOR. 

15.1 OWNER May Suspend Work 

 

A. At any time and without cause, OWNER may 

suspend the Work or any portion thereof for a period of not 

more than 90 consecutive days by notice in writing to 

CONTRACTOR and ENGINEER which will fix the date 

on which Work will be resumed. CONTRACTOR shall 

resume the Work on the date so fixed. CONTRACTOR 

shall be allowed an adjustment in the Contract Price or an 

extension   of   the   Contract   Times,   or   both,    directly 
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attributable to any such suspension if CONTRACTOR 

makes a Claim therefor as provided in paragraph 10.05. 

 

15.2 OWNER May Terminate for Cause 

 

A. The occurrence of any one or more of the 

following events will justify termination for cause: 

 

1. CONTRACTOR’s persistent failure to 

perform the Work in accordance with the Contract 

Documents (including, but not limited to, failure to 

supply sufficient skilled workers or suitable materi- 

als or equipment or failure to adhere to the progress 

schedule established under paragraph 2.07 as 

adjusted from time to time pursuant to paragraph 

6.04); 

 

2. CONTRACTOR’s disregard of Laws or 

Regulations of any public body having jurisdiction; 

 

3. CONTRACTOR’s disregard of the 

authority of ENGINEER; or 

 

4. CONTRACTOR’s violation in any 

substantial way of any provisions of the Contract 

Documents. 

 

B. If one or more of the events identified in paragraph 

15.02.A occur, OWNER may, after giving 

CONTRACTOR (and the surety, if any) seven days written 

notice, terminate the services of CONTRACTOR, exclude 

CONTRACTOR from the Site, and take possession of the 

Work and of all CONTRACTOR’s tools, appliances, con- 

struction equipment, and machinery at the Site, and use the 

same to the full extent they could be used by 

CONTRACTOR (without liability to CONTRACTOR for 

trespass or conversion), incorporate in the Work all 

materials and equipment stored at the Site or for which 

OWNER has paid CONTRACTOR but which are stored 

elsewhere, and finish the Work as OWNER may deem 

expedient. In such case, CONTRACTOR shall not be 

entitled to receive any further payment until the Work is 

finished. If the unpaid balance of the Contract Price exceeds 

all claims, costs, losses, and damages (including but not 

limited to all fees and charges of engineers, architects, 

attorneys, and other professionals and all court  or arbitration 

or other dispute resolution costs) sustained by OWNER 

arising out of or relating to completing the Work, such 

excess will be paid to CONTRACTOR. If such claims, 

costs, losses, and damages exceed such unpaid balance, 

CONTRACTOR shall pay the difference to OWNER. Such 

claims, costs, losses, and damages incurred by OWNER 

will be reviewed by ENGINEER as to their reasonableness 

and, when so approved by ENGINEER, incorporated in a 

Change Order. When exercising  any rights or remedies 

under this paragraph OWNER shall  not 

be required to obtain the lowest price for the Work 

performed. 

 

C. Where CONTRACTOR’s services have been so 

terminated by OWNER, the termination will not affect any 

rights or remedies of OWNER against CONTRACTOR 

then existing or which may thereafter accrue.  Any  retention 

or payment of moneys due CONTRACTOR by OWNER 

will not release CONTRACTOR from liability. 

 

 

15.3 OWNER May Terminate For Convenience 

 

A. Upon seven days written notice to CON- 

TRACTOR and ENGINEER, OWNER may, without cause 

and without prejudice to any other right or remedy of 

OWNER, elect to terminate the Contract. In such case, 

CONTRACTOR shall be paid (without duplication of any 

items): 

 

1. for completed and acceptable Work 

executed in accordance with the Contract Docu- 

ments prior to the effective date of termination, 

including fair and reasonable sums for overhead and 

profit on such Work; 

 

2. for expenses sustained prior to the 

effective date of termination in performing services 

and furnishing labor, materials, or equipment as re- 

quired by the Contract Documents in connection 

with uncompleted Work, plus fair and reasonable 

sums for overhead and profit on such expenses; 

 

3. for all claims, costs, losses, and damages 

(including but not limited to all fees and charges of 

engineers, architects, attorneys, and other 

professionals and all court or arbitration or other 

dispute resolution costs) incurred in settlement of 

terminated contracts with Subcontractors, Suppliers, 

and others; and 

 

4. for reasonable expenses directly 

attributable to termination. 

 

B. CONTRACTOR shall not be paid on account of 

loss of anticipated profits or revenue or other economic loss 

arising out of or resulting from such termination. 

 

C. CONTRACTOR shall take all reasonable steps to 

reduce his costs related to termination and shall not incur 

additional costs once written notice of cancellation is 

cancelled. 

 

15.4 CONTRACTOR May Stop Work or Terminate 
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A. If, through no act or fault of CONTRACTOR, the 

Work is suspended for more than 90 consecutive days by 

OWNER or under an order of court or other public 

authority, or ENGINEER fails to act on any Application for 

Payment within 30 days after it is submitted, or OWNER 

fails for 30 days to pay CONTRACTOR any sum finally 

determined to be due, then CONTRACTOR may, upon 

seven days written notice to OWNER and ENGINEER, and 

provided OWNER or ENGINEER do not remedy such 

suspension or failure within that time, terminate the 

Contract and recover from OWNER payment on the same 

terms as provided in paragraph 15.03. In lieu of terminat- 

ing the Contract and without prejudice to any other right or 

remedy, if ENGINEER has failed to act on an Application 

for Payment within 30 days after it is submitted, or OWNER 

has failed for 30 days to pay CONTRACTOR any sum 

finally determined to be due, CONTRACTOR may, seven 

days after written notice to OWNER and ENGINEER, stop 

the Work until payment is made of all such amounts due 

CONTRACTOR, including interest thereon. The provisions 

of this paragraph 15.04 are not intended to preclude 

CONTRACTOR from making a Claim under paragraph 

10.05 for an adjustment in Contract Price or Contract Times 

or otherwise for expenses or damage directly attributable to 

CONTRACTOR’s stopping the Work as permitted by this 

paragraph. 

 
 

ARTICLE 16 - DISPUTE RESOLUTION 
 

 

16.1 Methods and Procedures 

 

A. Dispute resolution methods and procedures, if any, 

shall be as set forth in the Supplementary Conditions. If no 

method and procedure has been set forth, and subject to the 

provisions of paragraphs 9.09 and 10.05, OWNER and 

CONTRACTOR may exercise such rights or remedies as 

either may otherwise have under the Contract Docu- ments 

or by Laws or Regulations in respect of any dispute. 

 
 

ARTICLE 17 - MISCELLANEOUS 

17.2 Computation of Times 

 

A. When any period of time is referred to in the 

Contract Documents by days, it will be computed to exclude 

the first and include the last day of such period. If the last 

day of any such period falls on a Saturday or Sunday or on 

a day made a legal holiday by the law of the applicable 

jurisdiction, such day will be omitted from the computation. 

 

 

17.3 Cumulative Remedies 

 

A. The duties and obligations imposed by these 

General Conditions and the rights and remedies available 

hereunder to the parties hereto are in addition to, and are 

not to be construed in any way as a limitation of, any rights 

and remedies available to any or all of them which are 

otherwise imposed or available by Laws or Regulations, by 

special warranty or guarantee, or by other provisions of the 

Contract Documents, and the provisions of this paragraph 

will be as effective as if repeated specifically in the Contract 

Documents in connection with each particular duty, 

obligation, right, and remedy to which they apply. 

 

17.4 Survival of Obligations 

 

A. All representations, indemnifications, warranties, 

and guarantees made in, required by, or given in accor- 

dance with the Contract Documents, as well as all continu- 

ing obligations indicated in the Contract Documents, will 

survive final payment, completion, and acceptance of the 

Work or termination or completion of the Agreement. 

 

17.5 Controlling Law 

 

A. This Contract is to be governed by the laws of the 

State of Texas and venue shall be Bell County. 

 
 

 

17.1 Giving Notice 

 

A. Whenever any provision of the Contract 

Documents requires the giving of written notice, it will be 

deemed to have been validly given if delivered in person to 

the individual or to a member of the firm or to an officer of 

the corporation for whom it is intended, or if delivered at or 

sent by registered or certified mail, postage prepaid, to the 

last business address known to the giver of the notice. 
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SUPPLEMENTARY CONDITIONS 
 

 

1. GENERAL: 
 

The following special conditions shall prevail in this Contract and will govern in case of  

a conflict with any other part of this Contract. 

 

2. DISCREPANCIES AND OMISSIONS: 
 

It is agreed that it is the intent of this Contract that all work must be done and all material 

must be furnished in accordance with the generally accepted practice, and in the event of 

any discrepancies or in the event of any doubt as to the meaning and intent of any portion 

of the Contract, Specifications or Plans, the ENGINEER shall define which is intended to 

apply to what Work. 

 

3. INCIDENTAL WORK: 
 

Incidental Work of any nature, if not otherwise indicated on the Plans, will be a part of the 

Work to which it pertains and payment for such incidental Work shall be included in the 

price of the bid item to which it pertains. 

 

4. CONSTRUCTION IN CITY STREETS AND PRIVATE DRIVES: 
 

It shall be the responsibility of the CONTRACTOR to build and maintain all weather 

bypasses and detours, if necessary, and to properly light, barricade and mark all bypasses 

and detours that might be required on and across the roads involved in the Work included 

in this Contract. 

 

The CONTRACTOR shall make every effort to complete construction and allow 

immediate access to adjacent property at all driveway entrances located along the streets. 

Owners or tenants of improvements where access and/or entrance drives are located shall 

be notified at least eight (8) hours prior to the time the construction will be started at their 

drive-ins or entrances and informed as to the length of time driveways will be closed, which 

period shall not exceed six (6) hours. 

 

The CONTRACTOR shall be responsible for all road and entrance reconstruction and 

repairs and maintenance of same for a period of one (1) year from the date of such 

reconstruction. In the event the repairs and maintenance are not made immediately to the 

satisfaction of the ENGINEER, and it becomes necessary for the OWNER to make such 

repairs, the CONTRACTOR shall reimburse the OWNER for the cost of such repairs. 

 

The CONTRACTOR shall, at all times, keep a sufficient width of the roadway clear of dirt 

and other material to allow the free flow of traffic. The CONTRACTOR shall assume any 

and all responsibility for damage, personal or otherwise, that may be caused by the 

construction along road or private drives. 
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5. PROPERTY LINES AND MONUMENTS: 
 

The CONTRACTOR shall protect all property corner markers, and when any such markers 

or monuments are in danger of being disturbed, they shall be properly referenced and if 

disturbed shall be reset at the expense of the CONTRACTOR. 

 

6. EXISTING STRUCTURES AND UTILITIES: 
 

The plans show the locations of all known surface and subsurface structures and 

underground utilities. However, the OWNER assumes no responsibility for failure to show 

any or all of these structures or utilities on the Plans, or to show them in their exact location. 

It is mutually agreed that such failure shall not be considered sufficient basis for claims for 

additional compensation for extra Work or for increasing the pay quantities in any manner 

whatsoever, unless the obstruction encountered such as to necessitate  changes in the lines 

or grades, or requires the building of special Work, provisions for which are not made in 

the Plans or Proposal, in which case the provisions in these Specifications for extra Work 

shall apply. The CONTRACTOR shall be responsible for the protection of all existing 

utilities or service lines crossed or exposed by his construction operations. Where existing 

utilities or service lines are cut, broken or damaged, the CONTRACTOR shall replace or 

repair the utilities or service lines with the same type of original material and construction, 

or better, at his own cost and expense. 

 

7. FENCES AND DRAINAGE CHANNELS: 
 

Boundary fences or other improvements removed to permit this construction shall be 

replaced in the same location and left in a condition as good or better than that in which 

they were found. Where surface drainage channels are disturbed or blocked during 

construction, they shall be restored to their original condition of grade and cross section 

after Work of construction is completed. 

 

8. USE OF EXPLOSIVES: 
 

The use of explosives on this project will not be allowed. Excavations and any required 

demolition shall be made by other approved means. 

 

9. PROJECT MAINTENANCE: 
 

The CONTRACTOR shall maintain and keep in good repair the improvements covered 

by these Plans and Specifications during the life of this Contract. 

 

10. CLEAN-UP: 
 

(1) During Construction: 
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The CONTRACTOR shall at all times keep the job site free from all material, debris 

and rubbish as is practicable and shall remove same from any portion of the job 

site, when it becomes objectionable or interferes with the progress of the project in 

the opinion of the ENGINEER. 

 

(2) Final: 
 

Upon completion of the Work, the CONTRACTOR shall remove from the site, all 

plant, materials, tools and equipment belonging to him, and leave the site with an 

appearance acceptable to the ENGINEER. 

 

The CONTRACTOR shall thoroughly clean all equipment and materials installed by him 

and shall deliver such materials and equipment in a bright, clean, polished and like new 

condition and appearance. 

 

11. GUARANTY AGAINST DEFECTIVE WORK: 
 

The CONTRACTOR (i) hereby indemnifies the OWNER against any repairs which may 

become necessary to any part of the Work performed under the Contract, arising from 

defective Workmanship or materials used therein, and (ii) hereby warrants there will be no 

defects in the Work (including all labor and materials used therein), with such indemnity 

and warranty to apply for a period of one (1) year from the date of final acceptance of the 

Work. 

 

Such indemnity and warranty includes the obligation of the CONTRACTOR to repair or 

replace all defective Work, such repairs or replacement to be completed at the site of the 

Work so that CONTRACTOR shall pay all: 

 

(1) tear out charges for defective Work 

 

(2) costs of removal of defective Work from the site 

 

(3) transportation costs, so that repair or replacement of defective Work occurs at the 

site 

 

(4) the costs of any labor and/or materials necessary to repair or replace defective 

Work. 

 

This determination of whether to repair or replace, and whether Work or Workmanship is 

defective, shall be made by the ENGINEER. The CONTRACTOR agrees to abide by such 

determination. The repaired or replaced Work shall bear a one (1) year warranty from the 

date of repair or replacement. 

 

Work or Workmanship shall be deemed defective if it (i) fails to meet the requirements of 

the Specifications or other Contract Documents or (ii) fails to perform its intended 

particular purpose. 
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The parties acknowledge that the Performance Bond covers the indemnity and warranty 

work required by this section. 

 

The rights granted to OWNER by this section are in addition to those set forth in Sections 

13.06, 13.07, 13.08, and 13.09 of the General Conditions, and the OWNER may enforce 

its rights either hereunder or under those sections of the General Conditions. 

 

This warranty and indemnity does not limit any rights the OWNER otherwise may have 

under applicable law (for example, but not limited to, claims involving latent defects or 

warranty claims against equipment suppliers). 

 

12. COPIES OF PLANS AND SPECIFICATIONS: 
 

Three (3) copies of Plans and Specifications will be furnished to the CONTRACTOR at 

no charge. Additional copies may be obtained at the cost of reproduction upon request. 

 

13. RIGHT-OF-WAY: 
 

Without cost to the CONTRACTOR, the OWNER has provided easements for the project. 

The CONTRACTOR, as a part of the project construction operation, shall clear all rights-

of-way or easements of obstructions which must be removed to make possible proper 

execution of the Work. This also includes grading of the site in accordance with furnished 

contours shown in the Plans. The CONTRACTOR shall replace, repair, and restore any 

improvements on or along the right-of-way of easements which may have been removed 

or damaged due to his operations when ordered by the ENGINEER to do so. 

 

14. LINES AND GRADES: 
 

The lines and grades shall be furnished by the CONTRACTOR. 

 

15. TEMPORARY WATER: 
 

The CONTRACTOR shall make the necessary arrangements for securing and  transporting 

all water required in construction, including water required for jetting, sprinkling, flushing, 

etc. Water for testing and disinfection shall be the responsibility of the CONTRACTOR. 

 

16. POWER: 
 

The CONTRACTOR shall provide temporary power as required for proper execution of 

Work. The temporary power facilities shall be installed in such a manner as not to interfere 

with construction. Power for construction shall be at the CONTRACTOR’s expense. 
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17. ACCEPTANCE OF WORK: 
 

All Work damaged through vandalism, natural causes, “Acts of God,” and other unforeseen 

circumstances, prior to final acceptance by the OWNER, shall be fully repaired by the 

CONTRACTOR. Expense arising from such Work will be the responsibility of the 

CONTRACTOR. 

 

18. TRENCH SAFETY SYSTEM: 
 

The CONTRACTOR will submit to the ENGINEER the planned safety program and trench 

safety plan to be used on this construction project. This program will include the type of 

system, designed by a professional engineer of the State of Texas and meeting the 

specifications of the current OSHA standards, and the qualifications of the person 

designated as “Inspector” during the project. Daily inspections are to be made to insure 

that changing conditions in the soils by weather or location of Work has not jeopardized 

the integrity of the safety system used. Reports shall indicate date, type of weather, soils 

observed, problems observed and corrective measures taken to insure employee safety 

during the Work. After submittal of the Trench Plan to the ENGINEER, the 

CONTRACTOR may begin to execute the Contract. 

 

19. TESTING MATERIALS: 
 

The CONTRACTOR shall bear the cost of all material testing required in the contract 

Documents. Testing shall be done by an approved certified laboratory under the 

supervision of a registered professional engineer. The OWNER and ENGINEER shall be 

furnished a copy of all test results. 

 

20. INSURANCE: 
 

A. General Conditions 

 

1. The CONTRACTOR shall not commence work under this contract until  he 

has obtained all the insurance required under this paragraph and such 

insurance has been approved by the OWNER. Furthermore, the 

CONTRACTOR shall not allow any subcontractor to commence work on 

his subcontract until all similar insurance of the subcontractor has been so 

obtained and approved. 

 

2. City of Killeen (OWNER) and ENGINEER must be listed as additional 

insured with waiver of subrogation on all insurance, with the exception of 

workers’ compensation. 

 

3. The CONTRACTOR must provide a certificate of coverage to the OWNER 

prior to being awarded the contract. 
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4. If the coverage period shown on the CONTRACTOR’s current certificate 

of coverage ends during the duration of the Project, the CONTRACTOR 

must, prior to the end of the coverage period, file a new certificate of 

coverage with the Owner showing that coverage has been extended. 

 

5. The CONTRACTOR shall obtain from each person providing services on 

the Project, and provide to the OWNER: 

 

a. a certificate of coverage, prior to that person beginning Work on the 

Project, so the governmental entity will have on file certificates of 

coverage showing coverage for all persons providing services on the 

Project; and 

b. no later than seven (7) days after receipt by the CONTRACTOR, a new 

certificate of coverage showing extension of coverage, if the coverage 

period shown on the current certificate of coverage ends during the 

duration of the Project. 

 

6. The CONTRACTOR shall retain all required certificates of coverage for 

the duration of the Project and for one (1) year thereafter. 

 

7. The CONTRACTOR shall notify the OWNER in writing by certified mail 

or personal delivery, within ten (10) days after the CONTRACTOR knew 

or should have known, of any change that materially affects the provisions 

of coverage of any person providing services on the Project. 

 

8. The CONTRACTOR’s failure to comply with any of these provisions is a 

breach of contract by the CONTRACTOR which entitles the OWNER to 

declare the contract void if the CONTRACTOR does not remedy the breach 

within ten (10) days after receipt of notice of breach from the OWNER. 

 

9. Such  insurance  will  be  subject  to  the  following  deductible     amount: 

$250.00. The  City  of  Killeen,  Texas  (OWNER)  shall  be   named  as 

additional insured for the Project, with a waiver of subrogation. 

 

10. Proof of Carriage of Insurance: The CONTRACTOR shall furnish the 

OWNER with certificates showing the type, amount, class of operations 

covered, effective dates and date of expiration of policies. Such  certificates 

shall also contain substantially the following statement: “The insurance 

covered by this certificate will not be cancelled or materially altered, except 

after ten (10) days written notice has been received by the OWNER.” 

 

11. On all new or remodeling building projects: All Risk Builders Risk 

Insurance for insurable building projects shall be insured in the amount  of 
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the Contract price for such improvements. The OWNER and 

CONTRACTOR waive all rights against each other for  damages caused by 

fire or other perils to the extent covered by Building Risk Insurance required 

under this section, except as to such rights are they may have in the proceeds 

of such insurance. CONTRACTOR shall require similar waivers by 

Subcontractors and Sub-subcontractors. 

 

12. The insurance specified in these supplementary conditions is in addition to 

other insurance required in Article 5 of the general conditions. 

 

B. Worker’s Compensation Insurance Coverage: 
 

1. Definitions 

 

Certificate of coverage (“certificate”) – A copy of a certificate of insurance, 

a certificate of authority to self-insure issued by the commission, or a 

coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), 

showing statutory workers’ compensation insurance coverage for the 

person’s or entity’s employees providing services on a project, for the 

duration of the Project. 

 

Duration of the Project – includes the time from the beginning of the  Work 

on the Project until the CONTRACTOR’s/person’s work on the Project has 

been completed and accepted by the OWNER. 

 

Persons providing services on the Project (“subcontractor”) – includes all 

persons or entities performing all or part of the services the CONTRACTOR 

has undertaken to perform on the Project, regardless of whether that person 

contracted directly with the CONTRACTOR and regardless of whether that 

person has employees. This includes, without limitation, independent 

CONTRACTORs, subcontractors, leasing companies, motor carriers, 

owner-operators, employees of any such entity, or employees of any entity 

which furnishes persons to provide services on the Project. “Services” 

include, without limitation, providing, hauling, or delivering equipment or 

materials, or providing labor, transportation, or other service related to a 

Project. “Services” does not include activities unrelated to the Project, such 

as food/beverage vendors, office supply deliveries, and delivery of portable 

toilets. 

 

2. The CONTRACTOR shall provide coverage, based on proper reporting of 

classification codes and payroll amounts and filing of any coverage 

agreements, which meets the statutory requirements of Texas Labor Code, 

Section 401.011 (44) for all employees of the CONTRACTOR providing 

services on the Project, for the duration of the Project. 
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3. The CONTRACTOR shall post on each Project site a notice, in the text, 

form and manner prescribed the Texas Workers’ Compensation 

Commission (“Commission”), informing all persons providing services on 

the Project that they are required to be covered, and stating how a person 

may verify coverage and report lack of coverage. 

 

4. The CONTRACTOR shall contractually require each person with whom it 

contracts to provide services on the Project, to: 

 

a. Provide coverage, based on proper reporting of classification codes  and 

payroll amounts and filing of any coverage agreement, which meets  the  

statutory  requirements  of  Texas   Labor  Code,     Section 

401.011 (44) for all of its employees providing services on the Project, 

for the duration of the Project; 

b. provide the CONTRACTOR, prior to that person beginning Work on 

the Project, a certificate of coverage showing that coverage is being 

provided for all employees of the person providing services on the 

Project, for the duration of the Project; 

c. provide the CONTRACTOR, prior to the end of the coverage period, a 

new certificate of coverage showing extension of coverage, if the 

coverage period shown on the current certificate of coverage ends 

during the duration of the Project; 

d. obtain from each other person with whom it contracts, and provide to 

the CONTRACTOR: 

i. a certificate of coverage, prior to the other person beginning 

work on the Project; and 

ii. a new certificate of coverage showing extension of coverage, 

prior to the end of the coverage period, if the coverage period 

shown on the current certificate of coverage ends during the 

duration of the Project; 

e. retain all required certificates of coverage on file for the duration of  the 

Project and for one (1) year thereafter; 

f. notify the OWNER in writing by certified mail or personal delivery, 

within ten (10) days after the person knew or should have known, of any 

change that materially affects the provision of coverage of any person 

providing services on the Project; and 

g. contractually require each person with whom it contracts, to perform as 

required by paragraphs (a) – (g), with the certificates of coverage to be 

provided to the person for whom they are providing services. 

 

5. By signing this Contract or providing or causing to be provided a certificate 

of coverage, the CONTRACTOR is representing to the OWNER that all 

employees of the CONTRACTOR who will provide services on the Project 

will be covered by workers’ compensation coverage for the duration of the 

Project, that the coverage will be based on proper reporting of classification 

codes and payroll amounts, and that all 
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coverage agreements will be filed with the appropriate insurance carrier  or, 

in the case of a self-insured, with the Commission’s Division of Self- 

Insurance Regulation. Providing false or misleading information may 

subject the CONTRACTOR to administrative penalties, criminal  penalties, 

civil penalties, or other civil actions. 

 

C. Comprehensive General Liability and Property Damage Insurance. 
 

The CONTRACTOR shall take out and maintain during the life of this Contract 

such Comprehensive General Liability and Property Damage Insurance as shall 

protect him and any subcontractor performing Work covered by this contract from 

claims for damages or personal injury, including accidental death, as well as from 

claims for property damages which may arise from operations under this contract, 

and including explosion, collapse and underground coverage, whether such 

operations be by himself or by an subcontractor or by anyone directly or  indirectly 

employed by either of them, and the minimum amounts of such insurance shall be 

as follows: 

 

Bodily Injury. 

 

(1) Each Occurrence - $1,000,000 

(2) Annual Aggregate - $2,000,000 

Property Damage Insurance. 

(1) Each Occurrence - $1,000,000 

(2) Annual Aggregate - $2,000,000 

 

Property damage liability insurance providing Explosion, Collapse and 

Underground coverages. 

 

D. Comprehensive Automobile Liability. 
 

Bodily Injury 

 

(1) Each Person - $500,000 

(2) Each Accident - $1,000,000 

Property Damage 

(1) Each Occurrence - $1,000,000 

 

E. Contractual Liability. 
 

Bodily Injury 
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(1) Each Occurrence - $1,000,000 

Property Damage 

(1) Annual Aggregate - $1,000,000 

 

21. SURETY, BOND AND INSURANCE: 
 

All sureties, bonds and insurance required of the CONTRACTOR shall be issued by 

companies licensed with the Attorney General Office of Texas. 

 

22. INSURED OR ADDITIONAL INSURED: 
 

Upon award of this Contract, the OWNER shall provide the CONTRACTOR with a list of 

all persons, entities and agents/representatives of the OWNER which shall be listed on the 

CONTRACTOR’s required insurance policies as insured or additional insured, in 

accordance with the provisions of paragraphs 5.6 and 5.6.1 of the General Conditions. 

 

23. The CONTRACTOR will be required to secure approval of the OWNER of all Sub- 

Contractors. 

 

24. PREVAILING WAGE RATE: 
 

CONTRACTOR and subcontractors shall comply with V.T.C.A. Government Code 

Chapter 2258, as amended, in performing this Project, if applicable. In accordance with 

Chapter 2258, as amended, the prevailing wage rates as set forth in the Contract shall be 

paid on this Project and shall be posted at the job site or other area generally accessible to 

the employees working on the Project. In the event that a CONTRACTOR or subcontractor 

seeks to hire a craft or type of worker not listed in the wage rates set forth  in this Contract, 

such entity shall, in advance of hiring the worker, request an official determination of the 

prevailing wage rate for the craft or type of worker from the OWNER. For overtime work 

and legal holidays, the hourly rate shall be one and one-  half times the basic hourly rate 

set forth in the schedule of prevailing wage rates, which is incorporated herein for all 

purposes. 

 

The CONTRACTOR and any subcontractor(s) shall keep a record showing the name, 

occupation, and actual per diem wages paid each worker employed by the CONTRACTOR 

or subcontractor in the construction of the public work. The OWNER may require an 

affidavit stating that the CONTRACTOR has complied with the  prevailing wage rate 

provisions of the Contract prior to acceptance of the Project or at  any time during or after 

completion of the Contract. 

 

The OWNER reserves the right to conduct interviews with the CONTRACTOR’s and 

subcontractor’s employees to insure compliance with Government Code, Chapter 2258, as 

amended, and with all applicable local, state and federal laws.  Upon written request  by 

OWNER, the CONTRACTOR shall be responsible for submitting the above  required 
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records to the OWNER for all employees performing work on the Project, whether 

employed by the CONTRACTOR or a subcontractor.  Each submittal shall be certified  by 

the CONTRACTOR as to completeness and accuracy. 

 

A CONTRACTOR or subcontractor in violation of Government Code, Chapter 2258, as 

amended, is liable for a penalty. That CONTRACTOR or subcontractor, by statute, shall 

pay to the OWNER Sixty and 00/100 Dollars ($60.00) for each laborer, worker, or 

mechanic employed for each calendar day, or portion thereof, that such laborer, worker,  or 

mechanic is paid less than the prevailing wage rates specified herein for Work done under 

this Contract. Nothing herein shall preclude the CONTRACTOR or subcontractor from 

paying higher wages than specified herein. 

 

In the event that OWNER receives written information or complaint attesting to a violation 

of the prevailing wage rate, OWNER shall proceed under Government Code, Chapter 2258. 

 

A CONTRACTOR or subcontractor violating a requirement of this section may be 

determined ineligible to bid on or receive any additional work from the OWNER for a 

period of twelve-months following a final determination that the violation(s) occurred. 
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WAGE RATES 
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"General Decision Number: TX20230007 01/06/2023 

Superseded General Decision Number: TX20220007 

State: Texas 

Construction Types: Heavy and Highway 

 

Counties: Atascosa, Bandera, Bastrop, Bell, Bexar, Brazos, 

Burleson, Caldwell, Comal, Coryell, Guadalupe, Hays, Kendall, 

Lampasas, McLennan, Medina, Robertson, Travis, Williamson and 

Wilson Counties in Texas. 

 
 

HEAVY (excluding tunnels and dams, not to be used for work on 

Sewage or Water Treatment Plants or Lift / Pump Stations in 

Bell, Coryell, McClennon and Williamson Counties) and HIGHWAY 

Construction Projects 

 

Note: Contracts subject to the Davis-Bacon Act are generally 

required to pay at least the applicable minimum wage rate 

required under Executive Order 14026 or Executive Order 13658. 

Please note that these Executive Orders apply to covered 

contracts entered into by the federal government that are 

subject to the Davis-Bacon Act itself, but do not apply to 

contracts subject only to the Davis-Bacon Related Acts, 

including those set forth at 29 CFR 5.1(a)(2)-(60). 

 

 

|If the contract is entered |. Executive Order 14026 | 

|into on or after January 30, | generally applies to the | 

|2022, or the contract is | contract. | 

|renewed or extended (e.g., an |. The contractor must pay | 

|option is exercised) on or | all covered workers at | 

|after January 30, 2022: | least $16.20 per hour (or | 

| | the applicable wage rate | 

| | listed on this wage | 

| | determination, if it is | 

| | higher) for all hours | 

| | spent performing on the | 

| | contract in 2023. | 

|  |  | 

|If the contract was awarded on|. Executive Order 13658 | 

|or between January 1, 2015 and| generally applies to the | 

|January 29, 2022, and the | contract. | 

|contract is not renewed or |. The contractor must pay all| 

|extended on or after January | covered workers at least | 

|30, 2022: | $12.15 per hour (or the | 

| | applicable wage rate listed| 

| | on this wage determination,| 

| | if it is higher) for all | 

| | hours spent performing on | 

| | that contract in 2023. | 

|  |  | 

 

The applicable Executive Order minimum wage rate will be 

adjusted annually. If this contract is covered by one of the 
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Executive Orders and a classification considered necessary for 

performance of work on the contract does not appear on this 

wage determination, the contractor must still submit a 

conformance request. 

 

Additional information on contractor requirements and worker 

protections under the Executive Orders is available at 

http://www.dol.gov/whd/govcontracts. 

 
 

Modification Number Publication Date 

0  01/06/2023 

 

SUTX2011-006 08/03/2011 

 

Rates Fringes 

 

CEMENT MASON/CONCRETE 

FINISHER (Paving and 

Structures)......................$ 12.56 ** 

ELECTRICIAN......................$ 26.35 

FORM BUILDER/FORM SETTER 

Paving & Curb...............$ 12.94 ** 

Structures..................$ 12.87 ** 

LABORER 

Asphalt Raker...............$ 12.12 ** 

Flagger.....................$ 9.45 ** 

Laborer, Common.............$ 10.50 ** 

Laborer, Utility............$ 12.27 ** 

Pipelayer...................$ 12.79 ** 

Work Zone Barricade 

Servicer....................$ 

 

11.85 

 

** 

PAINTER (Structures).............$ 18.34  

POWER EQUIPMENT OPERATOR: 

Agricultural Tractor........$ 

 
12.69 

 
** 

Asphalt Distributor.........$ 15.55 ** 

Asphalt Paving Machine......$ 14.36 ** 

Boom Truck..................$ 18.36  
Broom or Sweeper............$ 11.04 ** 

Concrete Pavement 

Finishing Machine...........$ 

 

15.48 

 

** 

Crane, Hydraulic 80 tons 

or less.....................$ 

 

18.36 
 

Crane, Lattice Boom 80 

tons or less................$ 

 

15.87 

 

** 

Crane, Lattice Boom over 

80 tons.....................$ 

 

19.38 
 

Crawler Tractor.............$ 15.67 ** 

Directional Drilling 

Locator.....................$ 

 

11.67 

 

** 

Directional Drilling 

Operator....................$ 

 

17.24 
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Excavator 50,000 lbs or 

Less........................$ 

 

12.88 

 

** 

Excavator over 50,000 lbs...$ 

Foundation Drill, Truck 

Mounted.....................$ 

17.71 

 

16.93 

 

Front End Loader, 3 CY or 

Less........................$ 

 

13.04 

 

** 

Front End Loader, Over 3 CY.$ 13.21 ** 

Loader/Backhoe..............$ 14.12 ** 

Mechanic....................$ 17.10  
Milling Machine.............$ 14.18 ** 

Motor Grader, Fine Grade....$ 18.51  
Motor Grader, Rough.........$ 14.63 ** 

Pavement Marking Machine....$ 19.17  
Reclaimer/Pulverizer........$ 12.88 ** 

Roller, Asphalt.............$ 12.78 ** 

Roller, Other...............$ 10.50 ** 

Scraper.....................$ 12.27 ** 

Spreader Box................$ 14.04 ** 

Trenching Machine, Heavy....$ 18.48  

Servicer.........................$ 14.51 ** 

Steel Worker 

Reinforcing.................$ 

 
14.00 

 
** 

Structural..................$ 19.29  
 

TRAFFIC SIGNALIZATION: 

Traffic Signal Installation 

Traffic Signal/Light Pole 

Worker......................$ 16.00 ** 

TRUCK DRIVER 

 

 

 

 

 

 

 

WELDER...........................$ 15.97 ** 

---------------------------------------------------------------- 

 

WELDERS - Receive rate prescribed for craft performing 

operation to which welding is incidental. 

 

================================================================ 

 

** Workers in this classification may be entitled to a higher 

minimum wage under Executive Order 14026 ($16.20) or 13658 

($12.15). Please see the Note at the top of the wage 

determination for more information. 

 

Note: Executive Order (EO) 13706, Establishing Paid Sick Leave 

for Federal Contractors applies to all contracts subject to the 

Davis-Bacon Act for which the contract is awarded (and any 

Lowboy-Float................$ 15.66 ** 

Off Road Hauler.............$ 11.88 ** 

Single Axle.................$ 11.79 ** 

Single or Tandem Axle Dump   
Truck.......................$ 11.68 ** 

Tandem Axle Tractor w/Semi   
Trailer.....................$ 12.81 ** 
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solicitation was issued) on or after January 1, 2017. If this 

contract is covered by the EO, the contractor must provide 

employees with 1 hour of paid sick leave for every 30 hours 

they work, up to 56 hours of paid sick leave each year. 

Employees must be permitted to use paid sick leave for their 

own illness, injury or other health-related needs, including 

preventive care; to assist a family member (or person who is 

like family to the employee) who is ill, injured, or has other 

health-related needs, including preventive care; or for reasons 

resulting from, or to assist a family member (or person who is 

like family to the employee) who is a victim of, domestic 

violence, sexual assault, or stalking. Additional information 

on contractor requirements and worker protections under the EO 

is available at 

https://www.dol.gov/agencies/whd/government-contracts. 

 

Unlisted classifications needed for work not included within 

the scope of the classifications listed may be added after 

award only as provided in the labor standards contract clauses 

(29CFR 5.5 (a) (1) (ii)). 

 
 

---------------------------------------------------------------- 

 
 

The body of each wage determination lists the classification 

and wage rates that have been found to be prevailing for the 

cited type(s) of construction in the area covered by the wage 

determination. The classifications are listed in alphabetical 

order of ""identifiers"" that indicate whether the particular 

rate is a union rate (current union negotiated rate for local), 

a survey rate (weighted average rate) or a union average rate 

(weighted union average rate). 

 

Union Rate Identifiers 

 

A four letter classification abbreviation identifier enclosed 

in dotted lines beginning with characters other than ""SU"" or 

""UAVG"" denotes that the union classification and rate were 

prevailing for that classification in the survey. Example: 

PLUM0198-005 07/01/2014. PLUM is an abbreviation identifier of 

the union which prevailed in the survey for this 

classification, which in this example would be Plumbers. 0198 

indicates the local union number or district council number 

where applicable, i.e., Plumbers Local 0198. The next number, 

005 in the example, is an internal number used in processing 

the wage determination. 07/01/2014 is the effective date of the 

most current negotiated rate, which in this example is July 1, 

2014. 

 

Union prevailing wage rates are updated to reflect all rate 

changes in the collective bargaining agreement (CBA) governing 

this classification and rate. 

 

Survey Rate Identifiers 

 

Classifications listed under the ""SU"" identifier indicate that 
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no one rate prevailed for this classification in the survey and 

the published rate is derived by computing a weighted average 

rate based on all the rates reported in the survey for that 

classification. As this weighted average rate includes all 

rates reported in the survey, it may include both union and 

non-union rates. Example: SULA2012-007 5/13/2014. SU indicates 

the rates are survey rates based on a weighted average 

calculation of rates and are not majority rates. LA indicates 

the State of Louisiana. 2012 is the year of survey on which 

these classifications and rates are based. The next number, 007 

in the example, is an internal number used in producing the 

wage determination. 5/13/2014 indicates the survey completion 

date for the classifications and rates under that identifier. 

 

Survey wage rates are not updated and remain in effect until a 

new survey is conducted. 

 

Union Average Rate Identifiers 

 

Classification(s) listed under the UAVG identifier indicate 

that no single majority rate prevailed for those 

classifications; however, 100% of the data reported for the 

classifications was union data. EXAMPLE: UAVG-OH-0010 

08/29/2014. UAVG indicates that the rate is a weighted union 

average rate. OH indicates the state. The next number, 0010 in 

the example, is an internal number used in producing the wage 

determination. 08/29/2014 indicates the survey completion date 

for the classifications and rates under that identifier. 

 

A UAVG rate will be updated once a year, usually in January of 

each year, to reflect a weighted average of the current 

negotiated/CBA rate of the union locals from which the rate is 

based. 

 

 

---------------------------------------------------------------- 

WAGE DETERMINATION APPEALS PROCESS 

1.) Has there been an initial decision in the matter? This can 

be: 

 

* an existing published wage determination 

* a survey underlying a wage determination 

* a Wage and Hour Division letter setting forth a position on 

a wage determination matter 

* a conformance (additional classification and rate) ruling 

 

On survey related matters, initial contact, including requests 

for summaries of surveys, should be with the Wage and Hour 

National Office because National Office has responsibility for 

the Davis-Bacon survey program. If the response from this 

initial contact is not satisfactory, then the process described 

in 2.) and 3.) should be followed. 

 

With regard to any other matter not yet ripe for the formal 
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process described here, initial contact should be with the 

Branch of Construction Wage Determinations. Write to: 

 

Branch of Construction Wage Determinations 

Wage and Hour Division 

U.S. Department of Labor 

200 Constitution Avenue, N.W. 

Washington, DC 20210 

 

2.) If the answer to the question in 1.) is yes, then an 

interested party (those affected by the action) can request 

review and reconsideration from the Wage and Hour Administrator 

(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 

 

Wage and Hour Administrator 

U.S. Department of Labor 

200 Constitution Avenue, N.W. 

Washington, DC 20210 

 

The request should be accompanied by a full statement of the 

interested party's position and by any information (wage 

payment data, project description, area practice material, 

etc.) that the requestor considers relevant to the issue. 

 

3.) If the decision of the Administrator is not favorable, an 

interested party may appeal directly to the Administrative 

Review Board (formerly the Wage Appeals Board). Write to: 

 

Administrative Review Board 

U.S. Department of Labor 

200 Constitution Avenue, N.W. 

Washington, DC 20210 

 

4.) All decisions by the Administrative Review Board are final. 

 

================================================================ 

END OF GENERAL DECISIO" 
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ACORD  CERTIFICATE OF LIABILITY INSURANCE 
DATE 

PRODUCER THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND 
CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE 
DOES NOT AMMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE 
POLICIES B ELOW. 

INSURERS AFFORDING COVERAGE 

INSURED INSURER A: 

INSURER B: 

INSURER C: 

INSURER D: 

INSURER E: 

COVERAGES 

THE POLOCIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING ANY 
REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE 
INSURANCE AFFORDED BY THE POL ICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.  AGGREGATE 
LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR 
LTR 

TYPE OF INSURANCE POLICY NUMBER 
POLICY EFFECTIVE 

DATE (MM/DD/YY) 
POLICY EXPIRATION 

DATE (MM/DD/YY) 
LIMITS 

 GENERAL LIABILITY 

COMMERCIAL GENERAL 

LIABILITY 

CLAIMS MADE OCCUR 

   EACH OCCURANCE $ 

FIRE DAMAGE 

(Any one fire) 
$ 

MED EXP 
(Any one person) 

$ 
 PREMISES/OPERATION 

   PERSONAL & ADV INJURY $ 
 

GENL AGGREGATE LIMIT 
APPLIES PER 

POLICY PROJECT 

LOC 

GENERAL AGGREGATE $ 

PRODUCTS – 
COMP/OP AGG 

$ 

  

 AUTOMOBILE LIABILITY 

ANY AUTO 

ALL OWNED AUTOS 

SCHEDULED AUTOS 

HIRED AUTOS 

NPN-OWNED AUTOS 

 
 
 
 
 

_ 

   COMBINED SINGLE LIMIT 
(Ea accident) 

$ 

BODILY INJURY 
(Per person) 

$ 

BODILY INJURY 
(Per accident) 

$ 

PROPERTY DAMAGE 

(Per accident) 
$ 

  
 

 GARAGE LIABILITY 

ANY AUTO 

   AUTO ONLY EA ACCIDENT $ 
 

OTHER THAN EA ACC 
AUTO ONLY AGG 

$ 

$ 

 EXCESS LIABILITY 

OCCUR CLAIMS MADE 

DEDUCTIBLE 

RETENTION  $ 

   EACH OCCURANCE $ 

AGGREGATE $ 

 $ 

 $ 

 $ 

 WORKERS COMPENSATION AND 
EMPLOYERS’ LIABILITY 

    WC STATU- 
TORY LIMITS 

 OTH 
-ER 

 

E.L.EACH ACCIDENT $ 

E.L.DISEASE – EA 
EMPLOYEE 

$ 

E.L.DISEASE- POLICY LIMIT $ 

 OTHER     

DESCRIPTION OF OPERTAIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS 

Certificate of Insurance is issued as evidence of coverage. 

CERTIFICATE HOLDER |  | ADDITIONAL INSURED: INSURER LETTER: CANCELATION 

 
 
 
 
 

 

ACCORD 25-S(7/97) ©ACCORD CORPORATION 1988 

 SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, THE ISSUING INSURED WILL ENDEAVOR TO 
MAIL DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE 
LEFT, BUT FAILURE TO DO SO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF 
ANY KIND UPON THE INSURER, ITS AGENTS OR REPRESENTATIVES. 

 
AUTHORIZED REPRESENTATIVE 
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EJCDC No. 1910-22 (1996 Edition) 

Prepared by the Engineers Joint Contract Documents Committee and endorsed by The Associated General Contractors of America 

and the Construction Specifications Institute. Page 1 

 NOTICE OF AWARD 
 

 

 Dated:   August 28, 2023 

TO:   ARGUIJO CORPORATION 

 
(BIDDER) 

 

ADDRESS:   3701 Bee Caves, Suite 205 

 Austin, Texas 78746 

  

Project:   Chaparral Road Wastewater Improvements  

OWNER’s Contract No.   Bid No. 23-41 

 

 

You are notified that your Bid dated August 10, 2023, for the above Contract has been considered.  You 

are the apparent Successful Bidder and have been awarded a Contract for Installation of: 
 

 The base bid for the Chaparral Road Wastewater Improvements. 
(Indicate total Work, alternates or sections or Work awarded) 

 

 

The Contract Price of your Contract is two million, seven hundred twenty-nine thousand, six hundred three 

Dollars and ninety-one cents ($2,729,603.91). 

 

2 copies of each of the proposed Contract Documents accompany this Notice of Award. 

 

You must comply with the following conditions precedent: 

 

1. Within fifteen (15) days of the date of this Notice of Award; that is, by: 

 

 Deliver to the ENGINEER 2 fully executed counterparts of the Contract Documents. 

(Each of the Contract Documents must bear your signature on every appropriate 

page.) 

 Deliver with the executed Contract Documents the Contract Security (Bonds) as 

specified in the Instructions to Bidders, General Conditions (paragraph 5.01) and 

Supplementary Conditions. 

 Deliver with the executed Contract Documents and Contract Security (Bonds) a 

Certificate of Insurance that complies with the Supplementary Conditions. 

 (List other conditions precedent). 
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EJCDC No. 1910-22 (1996 Edition) 

Prepared by the Engineers Joint Contract Documents Committee and endorsed by The Associated General Contractors of America 

and the Construction Specifications Institute. Page 2 

 

2. By the Pre-Construction Meeting on                             : 

 

3. Prior to Construction: 

 

 SWPPP (approximately a 30-day process to approve) 

 

 

Failure to comply with these conditions within the time specified will entitle OWNER to consider your bid 

in default, to annul this Notice of Award and to declare your Bid Security forfeited. 

 

Within ten days after you comply with the above conditions, OWNER will return to you one fully executed 

counterpart of the Contract Document. 

 

 

 

CITY OF KILLEEN   

(OWNER) 

 

By:   

(AUTHORIZED SIGNATURE) 

 

 

  

(TITLE) 
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2100 Trimmier Road., Suite 102 

Killeen, Texas 76541 

www.WalkerPartners.com 

TBPE Registration No. 8053  |  TBPLS Registration No. 10032500 

August 21, 2023 

City of Killeen 

PO Box 1329 

Killeen, Texas 76540 

Attn: Steve Kana, PE, Director of Water and Sewer Utilities 

Re: Chaparral Road Wastewater Improvements 

Engineer’s Letter of Recommendation to Award 
Project No.:  2-01612.01 

Dear Mr. Kana: 

On August 10, 2023, two competitive sealed bids were received for the Chaparral Road Wastewater Improvements.  

A tabulation of the proposals is attached.  The lowest responsible bidder was Arguijo Corporation, with a total base 

bid of $2,729,603.91.  

Walker Partners recommends awarding the Base Bid to Arguijo Corporation for a total of $2,729,603.91. 

Please contact me if you have any questions or require additional information. 

Sincerely,  

Otto E. Wiederhold, P.E. 

Senior Vice President 

Attachments: Bid Tabulation 

Cc: Project File  
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Bid Item Description Quantities Measure Unit Price Unit Amount Unit Price Unit Amount

1.00 General Conditions

1.01 Mobilization & Bonds 1 LS 120,923.97 120,923.97 135,903.54 135,903.54

1.02 Storm Water Pollution Prevention Plan & Implementation 1 LS 52,250.00 52,250.00 36,656.25 36,656.25

1.03 Traffic Control Plan and Implementation 1 LS 27,500.00 27,500.00 87,400.00 87,400.00

1.04 Trench Safety Plan 1 LS 935.00 935.00 1,265.00 1,265.00

1.05 Trench Safety Implementation 11,650 LF 2.20 25,630.00 5.75 66,987.50

Subtotal General Conditions 227,238.97 328,212.29

2.00 Water System Improvements

2.01 10” C900 PVC Force Main Line (Open Cut) 6,454 LF 99.23 640,430.42 86.43 557,819.22

2.02 Tie in to Existing 10-inch Force Main 1 LS 3,298.53 3,298.53 2,906.78 2,906.78

2.03 Remove 10” Force Main 1,511 LF 17.26 26,079.86 13.80 20,851.80

2.04 Plug Existing 10” Force Main 3 EA 3,298.51 9,895.53 898.45 2,695.35

2.05 10” SDR-26 PVC Wastewater Line (Open Cut) 1,511 LF 76.87 116,150.57 71.34 107,794.74

2.06 15” SDR-26 PVC Wastewater Line (Open Cut) 2,825 LF 167.41 472,933.25 111.63 315,354.75

2.07 18” SDR-26 PVC Wastewater Line (Open Cut) 960 LF 204.29 196,118.40 140.56 134,937.60

2.08 21” SDR-26 PVC Wastewater Line (Open Cut) 42 LF 160.57 6,743.94 358.34 15,050.28

2.09 18” DR 14 HDPE (or equal) Wastewater Line (Directional Drill) 800 LF 192.49 153,992.00 813.84 651,072.00

2.10 18” Steel Encasement Pipe (Bore) 52 LF 562.89 29,270.28 526.17 27,360.84

2.11 24” Steel Encasement Pipe (Bore) 50 LF 625.45 31,272.50 654.49 32,724.50

2.12 10” 45 Degree Bend 8 EA 1,335.76 10,686.08 1,478.47 11,827.76

2.13 6’ Diameter Manhole @ LS 1 EA 15,998.16 15,998.16 16,770.83 16,770.83

2.14 6’ Diameter Manhole @ 10” Force Main Discharge Manhole 

with Raven Coating Applied 1 EA 12,699.66 12,699.66 9,466.03 9,466.03

2.15 4’ Diameter Manhole 26 EA 8,385.37 218,019.62 5,623.43 146,209.18

2.16 4’ Diameter Drop Manhole 2 EA 10,738.61 21,477.22 5,929.29 11,858.58

2.17 Raven Coating applied to Existing Manhole downstream of 6’ 

Manhole at discharge of 10” Force Main 1 LS 792.00 792.00 7,223.53 7,223.53

2.18 1” ARV & Vault 2 EA 9,954.30 19,908.60 9,068.65 18,137.30

2.19 Remove Existing 1” ARV Vault 1 EA 2,500.00 2,500.00 2,357.50 2,357.50

2.20 Tie 21-inch Gravity line into Wet Well 1 LS 6,597.04 6,597.04 25,012.50 25,012.50

2.21 Bypass Pumping @ 450gpm for tie ins to wet well and 10” force 

main 1 LS 11,000.00 11,000.00 20,125.00 20,125.00

2.22 24” CMP Removal & Replacement 40 LF 32.98 1,319.20 96.34 3,853.60

2.23 18” CMP Removal & Replacement 20 LF 32.99 659.80 69.91 1,398.20

2.24 Install 8” Standard Clean-Out 1 EA 3,396.77 3,396.77 3,036.53 3,036.53

2.25 Install Residential Wastewater Service to Existing Residential 

Septic Line & Demo Existing Septic System as noted on the 

Construction Plans 2 EA 6,597.01 13,194.02 3,356.21 6,712.42

2.26 Install Additional Wastewater Service per Owners at their 

directed location 3 EA 6,597.02 19,791.06 3,186.78 9,560.34

2.27 Concrete Driveway Removal & Replacement 75 SY 99.00 7,425.00 120.75 9,056.25

2.28 Asphalt Driveway Removal & Replacement 386 SY 49.50 19,107.00 46.00 17,756.00

2.29 Gravel Driveway Removal & Replacement 403 SY 22.56 9,091.68 18.42 7,423.26

2.30 Concrete Rip Rap Removal & Replacement 84 SY 99.00 8,316.00 97.75 8,211.00

2.31 Concrete Pavement Replacement 27 SY 99.00 2,673.00 120.75 3,260.25

2.32 Chain Link Fence Removal & Replacement 60 LF 109.95 6,597.00 23.00 1,380.00

2.33 Barbed Wire Fence Removal & Replacement 360 LF 18.33 6,598.80 26.45 9,522.00

2.34 Remove Tree 17 EA 549.75 9,345.75 230.00 3,910.00

2.35 CLFB Trench Backfill 6,305 LF 42.84 270,106.20 58.68 369,977.40

2.36 Topsoil, Seeding, Soil Retention Blanket 16,000 SY 7.43 118,880.00 3.18 50,880.00

Subtotal Water System Improvements 2,502,364.94 2,643,493.32

Total Bid $2,729,603.91 $2,971,705.61

Estimated

Item No.

Walker Partners, LLC

Bid Tabulation

Bidders

Arguijo Corporation Bell Contractors, Inc.

City of Killeen

Chaparral Road Wastewater Improvements

Project No.:  2-01612.01

August 10, 2023  |  2:00pm
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Controlling
Name of Interested Party

4
Nature of interest

City, State, Country (place of business)
Intermediary

(check applicable)

CERTIFICATE OF INTERESTED PARTIES 1295FORM
1 of 1

1

OFFICE USE ONLY

2 08/31/2023

Complete Nos. 1 - 4 and 6 if there are interested parties.
Complete Nos. 1, 2, 3, 5, and 6 if there are no interested parties.

Name of business entity filing form, and the city, state and country of the business entity's place
of business.
Arguijo Corporation
Odessa, TX United States
Name of governmental entity or state agency that is a party to the contract for which the form is
being filed.

Provide the identification number used by the governmental entity or state agency to track or identify the contract, and provide a
description of the services, goods, or other property to be provided under the contract.

3

City of Killeen

Sewer Construction
Chaparral Road

2023-1066916

Date Filed:

Date Acknowledged:

Certificate Number:

CERTIFICATION OF FILING

Hibler, James XMidland, TX United States

Hibler, Lisa XMidland, TX United States

Hibler, Jon XAustin, TX United States

Hibler, Jacob XMidland, TX United States

6

Signature of authorized agent of contracting business entity

My name is _______________________________________________________________,

UNSWORN DECLARATION

Check only if there is NO Interested Party.5

My address is _______________________________________________, _______________________,

and my date of birth is _______________________.

Executed in ________________________________________County,

I declare under penalty of perjury that the foregoing is true and correct.

(street) (state) (zip code) (country)

(year)(month)

 _______, ______________, _________.

State of ________________, on the _____day of ___________, 20_____.

(city)

(Declarant)

Version V3.5.1.39e6f620www.ethics.state.tx.usForms provided by Texas Ethics Commission 343
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AWARD BID NO. 23-41, WASTEWATER 
IMPROVEMENTS FOR CHAPARRAL 
ROAD PROJECT
September 19, 2023RS-23-151 344



Background and Findings

 The 2019 Water and Wastewater Master Plan includes 
project 7S – Construction of a Sewer Line and Force Main 
north of Chaparral Road and west of Trimmier Road. 
 The force main will allow wastewater from this area to be 

diverted from Lift Station No. 24 to the South Wastewater 
Treatment Plant.

 The completion of this project will bring sewer service to 
the area and is critical for construction of the American 
Rescue Plan Act (ARPA) funded Fire Station No. 4 / 
Emergency Operations Center (EOC) project.

2
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Background and Findings
3

 On August 10, 2023, two (2) bids were received from the 
following vendors:

 Arguijo Corporation is the selected vendor for Bid 23-41, 
Wastewater Improvements for Chaparral Road, based on 
performance and best value to the city.

BIDDERS BID

Arguijo Corporation $2,729,603.91

Bell Contractors, Inc $2,971,705.61
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Alternatives
4

 Do not authorize the award of Bid No. 23-41, Wastewater 
Improvements for Chaparral Road Project.

 Authorize the award of Bid No. 23-41, Wastewater 
Improvements for Chaparral Road Project to the lowest 
responsible bidder, Arguijo Corporation.
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Recommendation

 Authorize the award of Bid No. 23-41, Wastewater 
Improvements for Chaparral Road Project to Arguijo
Corporation; authorize the City Manager, or designee, to 
execute a construction contract in the amount of 
$2,729,604 with Arguijo Corporation, and furthermore, 
authorize the City Manager, or designee, to execute any 
and all change orders within the amounts set by State 
and Local law. 

5
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Staff Report

City of Killeen

File Number: RS-23-152

1 09/26/2023Reviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution to approve an Interlocal Mutual Aid Agreement between the 

cities of Killeen and Nolanville for Fire Department services.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Jim Kubinksi, Fire Chief

SUBJECT: Interlocal Mutual Aid Agreement with Nolanville Fire Department

BACKGROUND AND FINDINGS:

Mutual aid agreements supply fire department services with additional resources when a single, or 

multiple, incidents deplete all resources from one entity. The agreements are the legal documents 

which set, in writing, the conditions under which all entities agree to operate. 

THE ALTERNATIVES CONSIDERED:

1. Not enter into the agreement and allow each entity to serve their own community 

individually.

2. Enter into agreement and work with the local cities to deal with large scale events .

Which alternative is recommended? Why?

2. Entering into this agreement creates cooperation between the neighboring cities and the Killeen 

Fire Department to help mitigate large scale incidents for each entity. 

CONFORMITY TO CITY POLICY:

This Interlocal Mutual Aid Agreement conforms to city policy and state laws. Council would 

reapprove when a change of command occurs.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The only cost would be overtime in the event of a large incident. Surrounding cities will assist should 

this occur and, depending on the size of incident, overtime could be avoided. 

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-152)

Is this a one-time or recurring expenditure?

Incidents of this nature are unpredictable. 

Is this expenditure budgeted?

Depending on the scale of event and the required contribution.

If not, where will the money come from?

Emergency Declaration would be needed only in the event of a very low frequency large-scale 

event. 

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes. 

RECOMMENDATION:

Staff recommends that the City Council approve the Interlocal Mutual Aid Agreement, and authorize 

the City Manager, or his designee, to execute the agreement. 

DEPARTMENTAL CLEARANCES:

Purchasing

Legal 

Fire

ATTACHED SUPPORTING DOCUMENTS:

Mutual Aid Agreement

Page 2City of Killeen Printed on 9/22/2023
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INTERLOCAL AGREEMENT FOR MUTUAL AID FIRE SERVICES BETWEEN THE NOLANVILLE FIRE 
DEPARTMENT AND THE KILLEEN FIRE DEPARTMENT  

This Interlocal Agreement for Automatic Aid Fire Services (“Agreement”) is entered into by and 
between the City of Nolanville, a home rule municipality in the State of Texas (“Nolanville”) and 
the City of Killeen, also a home rule municipality in the State of Texas (“Killeen”) for the mutual 
automatic aid assistance between the Nolanville Fire Department (NFD) and the Killeen Fire 
Department (KFD).  Nolanville and Killeen may hereinafter be referred to individually as the 
“Party” and/or collectively as the “Parties.” 

WHEREAS the governmental entities which are Parties to this Agreement desire to enter 
into an agreement concerning automatic aid fire services. 

WHEREAS, the Texas Government Code, Chapter 791, the “Interlocal Cooperation Act,” 
authorizes local government entities to enter into interlocal contracts for governmental 
purposes; and  

WHEREAS the Texas Government Code §791 et seq. specifically authorizes 
interlocal agreements for fire services. 

THEREFORE, the Parties mutually agree to provide automatic aid assistance as set forth 
below: 

TERMS. 

1) Each Party agrees to provide automatic assistance to the other upon the occurrence of an
emergency condition in any portion of the designated service area as set forth in
Attachment ‘A,’ attached hereto and incorporated herein for all purposes, with the
predetermined amount of firefighting equipment, emergency medical equipment and/or
personnel in order to assist in the protection of life and property.  For the purposes of this
Agreement, “emergency conditions” shall include any condition requiring fire protection
or emergency medical services, or both.

2) The amounts and types of assistance to be dispatched shall be agreed to by the Chief of
the Killeen Fire Department and the Chief of the Nolanville Fire Department and may be
amended or revised at any time by mutual agreement of the Fire Chiefs as conditions may
warrant. The current scope of this mutual aid agreement is outlined in Attachment ‘A.’

3) The predetermined amount of aid, type of equipment, and number of personnel shall be
sent, unless such amount of assistance is unavailable due to emergency conditions
confronting either Party’s forces at the time of need for assistance under this Agreement.

4) In fulfilling their obligations provided for in this Agreement, both Parties shall comply with
the procedures set forth in Attachment ‘A.’

5) Each Party shall always be and remain legally responsible for the conduct of their
respective fire department employees regardless of whether such employees were
performing duties under this Agreement at the request of the requesting City and
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regardless of whether such employees were acting under the authority, direction, 
suggestion, or orders of an officer of the requesting City. This assignment of civil 
liability is specifically permitted by section 791 et seq of the Texas Government Code 
and is intended to be different than the liability otherwise assigned under section 791 
et seq of the Texas Government Code.  

6) All personnel acting on behalf of the Party’s fire department under this agreement during
the time services are required, shall be paid firefighters of the Party’s fire department at
the time of performance, or members of an organized volunteer fire department which
renders firefighting services.

7) All claims for workers’ compensation benefits arising out of this agreement shall be the
sole responsibility of the party who is the general employer of the employee filing such
claim. At no time shall the employees of the responding party be considered to be
borrowed servants or on loan to the requesting party under this agreement.

8) Nothing in this Agreement shall be construed as making either Party responsible for the
payment of compensation and/or any benefits, including health, property, motor vehicle,
or workers' compensation, disability, death, and dismemberment insurance for the other
Party's employees and/or equipment. Nothing contained in this Agreement shall be
construed as making the Requesting Party responsible for wages, materials, logistical
support, equipment, or related travel expenses incurred by the Responding Party.

9) Each Party shall own, lease, or rent all equipment used by that Party in the execution of
this Agreement, and each Party shall be solely responsible for its equipment and property,
including any losses or damages, in the performance of this Agreement.

10) Each Party shall bear their own costs in the execution of this Agreement. Neither Party
shall be reimbursed by the other for costs incurred pursuant to this agreement.

11) The mutual obligations herein shall constitute full compensation for all services, and
neither Party shall be entitled to any reimbursement for assistance hereunder. Neither
Party shall have any liability for failure to expend funds to provide aid hereunder. Each
Party understands and agrees that both Parties have certified funds under this
Agreement, and neither Party shall have a cause of action for money against the other
Party under this Agreement irrespective of the nature thereof. The sole remedy for failure 
to provide aid in accordance with this Agreement or for breach of any provision of this
Agreement is termination.

12) The Parties agree that at all times while equipment and/or personnel are traveling to,
from, or within the geographical limits of the other Party in performance of this
Agreement, such equipment and/or personnel shall be deemed to be employed or used,
as the case may be, in the full line and cause of duty of the Party which regularly utilizes
or employs such equipment or personnel. Further, such personnel shall be deemed to be
engaged in a governmental function of their respective City.

13) Each party agrees to furnish Emergency Medical Service to each other upon request for
assistance from the Fire Chief or his/her designee, City Manager, Emergency Medical
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Services Coordinator, County Judge, or other individuals as designated in writing by 
the respective City.  

TERM. 

This Agreement shall be in full force and effect until rescinded in writing by either party. This 
agreement shall be reviewed annually and may be amended or revised from time to time as 
required and upon mutual agreement of the Parties’ Fire Chiefs. 

NOTICE. 

Unless otherwise provided herein, all notices required or permitted by this Agreement shall be 
made to the following: 

CITY OF NOLANVILLE 
Nolanville Fire Department 
Chief Robert Cunningham 
101 North 5th Street 
Nolanville, Texas 76559 
CITY OF Killeen 
Killeen Fire Department  
Chief James Kubinski 
201 South 28th Street 

  Killeen, Texas 76541 

COMPLIANCE. 

Both Parties shall comply with all Federal, State and City statutes, ordinances, and regulations 
applicable to the performance of the services under this Agreement.  

ENTIRE AGREEMENT. 

This document embodies the entire agreement and understanding between the Parties hereto, 
and there are no other agreements, understandings, oral or written, with reference to the subject 
matter contained herein that are not merged here or superseded by this Agreement. 

AMENDMENTS. 

No alteration, change, modification, or amendment of the terms of this Agreement shall be valid 
or effective unless made in writing and signed by both Parties hereto and approved by 
appropriate action of the governing body of each Party. 
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WAIVER. 
No waiver of performance by either Party shall be construed as, or operate as, a waiver for 
any subsequent default of any terms, covenants, and conditions of this Agreement.  

GOVERNING LAW AND VENUE. 

In the event of any action arising under this Agreement, venue shall be in Bell County, Texas or 
in the United States District Court for the Western District of Texas. This Agreement shall be 
construed in accordance with the laws of the State of Texas.  

SEVERABILITY. 

If any provision of this Agreement shall be held to be invalid, illegal, or unenforceable, the validity, 
legality, and enforceability of the remaining provisions shall not in any way be affected or 
impaired.  

TERMINATION/FORCE MAJEURE. 

This Agreement may be terminated by either Party for any reason with 30 days advance written 
notice to the other Party. Neither Party shall be responsible for damages nor expected to fulfill 
its obligations under this Agreement should an act of God or other unforeseen catastrophe, or 
other event beyond the control of the Party, occur and cause such damage or prevent the 
performance of any obligation contained within this Agreement.  

EXECUTION. 

This Agreement shall be executed by the duly authorized official(s) of each party as expressed in 
the approving resolution or order of the governing body of such party. 

IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first above written. 

THE CITY OF NOLANVILLE, TEXAS THE CITY OF KILLEEN, TEXAS 

By:  ______________________  By:  ______________________ 
 City Manager  City Manager 

ATTEST: ATTEST: 

 _______________________ _______________________ 
 City Secretary  City Clerk 
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APPROVED AS TO FORM:     APPROVED AS TO FORM: 

    _______________________   _______________________ 
    City Attorney’s Office                City Attorney’s Office 
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ATTACHMENT ‘A’ 

Fire Apparatus will respond on first alarm structural fire incidents and non-structural fire 
incidents, if designated, in the stipulated response areas.  
 
Fire/EMS units required in addition to first alarm assignment must be requested in accordance with 
procedures established in the most recently executed Interlocal Mutual Aid Agreement for Fire 
Services executed between the Parties, as may be amended from time to time.  
Response Areas 
 

A. Killeen will provide the following to Nolanville: 
 

            Fire Response 
   

a. Ladder Truck or Fire Engine and three personnel for confirmed 
structure fire response when requested and available. 

b. Booster response to assist per the county wide response framework. 
c. Emergency Medical Service response when requested and available.  

 
           Water Rescue 
                          a. One boat and three personnel 
 

B. Nolanville will provide the following to Killeen: 
 

 Structure fire and Grass Fire Response 
 

a. When requested and available, as needed by command, one booster 
truck or one engine with two personnel will respond to the scene or 
to a fire station to change quarters until released by command. 
  

Training 
Training exercises are to be conducted, at a minimum of four times per year to comply with 
the Insurance Service Organization (ISO). The training exercises will be coordinated and 
observed by the respective department training officer or designee, for the purpose of 
maintaining coordination in firefighting procedures, dispatching and communications. The 
following topics may be utilized for the establishment of training parameters, when 
applicable: 
 

1. Apparatus Familiarization 
2. Boat operation procedures 
3. Coordination of Engine Companies and EMS units 
4. EMS procedures 
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5. Equipment/Minor Tools Carried 
6. 5-Inch Hose Program Procedures 
7. Incident Command System  
8. Communication Procedures 

Communications 
- Dispatch of an Automatic Aid request will be toned out on the responder’s primary 

radio channel. 
- Communications from the Dispatch Center to mobile units and fire ground 

communications utilizing portable radios will be on the radio Talk group utilized by 
the Department in whose district the emergency incident occurs. 

- Communications procedures and documents will be provided at the initial training 
session and updated as needed thereafter. 

- Upon receipt of an alarm in any of the designated response areas, the dispatch 
center receiving the alarm will dispatch the proper assignment. Should the agreed 
upon assistance not be available, the requesting department will be so notified. 

 
Incident Command 
The officer on the first arriving company will take command of the incident until relieved 
by the appropriate authority. Overall command of the incident will be assumed by the 
jurisdictional department upon arrival at the scene. 
 
Fire Incident Reporting 
Each department will be responsible for obtaining needed information to complete fire 
and emergency medical service reports for incidents within their respective districts. 
Assisting units shall cooperate with jurisdictional units to provide necessary information. 
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Background

 Mutual aid agreements supply fire services with additional  
resources when a single, or multiple, incidents deplete all  
resources from one entity. The agreements are the legal  
documents which set, in writing, the conditions under which all  
entities agree to operate.

 In addition the agreement also outlines joint training,  
communications, initial dispatch responses, and guidelines for  
borrowing/lending equipment by either entity.

2
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Impact

 The fiscal impact will be minimal but is not measurable.
 This expenditure is recurring and budgeted in the utilization of

the 24 hour / 7 day staffed Fire units which are provided for
in the annual budget.

3
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Alternatives

 Not enter agreement and allow each entity to serve their  
own community individually.

 Enter into the agreement and work with local cities to deal  
with large scale events.

4

361



Recommendation

 Entering into this agreement creates cooperation between the  
Nolanville and Killeen Fire Departments to help mitigate  
large scale incidents for each entity.

5
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Staff Report

City of Killeen

File Number: RS-23-153

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution to award RFQ 23-29, Fire Department Mental Health Clinician to 

A & L Solutions in the amount of $45,000 annually.

DATE: September 19, 2023

TO: Kent Cagle - City Manager

FROM: Jim Kubinksi - Fire Chief

SUBJECT: Fire Department Firefighter Mental Health Services Contract

BACKGROUND AND FINDINGS:

Repeated exposure to traumatic events while on-duty has been proven to have a negative effect on 

the mental health of firefighters throughout the nation.  Firefighters and EMT’s are 1.39 times more 

likely to die by suicide than the public according to a recent study released by the CDC in 2021, with 

anywhere from 100-200 firefighter suicides reported each year.  The issues is being addressed by 

governments throughout the country in many different ways with some entities considering the 

suicide of a firefighter as a “line of duty death”.

The Killeen Fire Department recognized this issue and implemented a Firefighter Peer Support Team 

approximately five years ago.  Many studies showed that the first line of defense against firefighter 

suicide was having a peer that could listen to a members’ struggles while being guaranteed total 

confidentiality.  Numerous members were trained through the International Association of 

Firefighters (IAFF) Peer Support Training program.  After completing the training, members have the 

necessary knowledge and skills to provide support to their peers, have a basic understanding of 

common behavioral health issues affecting the fire service, can serve as a bridge to community 

resources or behavioral health treatment when indicated, and are able to build or enhance their peer 

support programs.  However, the team has recognized that the peer support program alone is not a 

complete solution.  Many Killeen Fire Department members that have made contact with a peer 

support team member and needed more assistance resulting in their recommendation to make an 

appointment with a mental health professional was made by the team member.  The use of the 

city’s EAP and health insurance can result in a broken continuum of care and delays in obtaining an 

appointment that often deterred the individual from seeking additional treatment.

City Council directed the use of American Rescue Plan Act (ARPA) funds for firefighter mental health 

and wellness initiatives to help combat this increasing problem.  The Killeen Fire Department Peer 

Support Team issued a Request for Qualifications to obtain a trained mental health team that would 

be available twenty-four hours per day and seven days per week that would allow for immediate 
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Staff Report Continued (RS-23-153)

treatment by a trained professional for any Killeen Fire Department member who is struggling from 

the mental stresses of our profession.  A list of qualifications, with items specific to the unique needs 

of the fire service, was created by the team.  Two vendors submitted proposals to the team with 

one vendor meeting all of the requirements set forth in the RFQ.

ARPA funding will be utilized for the contract through December 31, 2024, which is the deadline for 

use of ARPA funding received by the City of Killeen.  The remaining contract period and extensions 

will be funded through the Fire Department operating budget.  

The term of the agreement is for one (1) year with the option to up to four (4) additional one (1) 

year periods if both parties agree, in writing, ninety (90) days before the end of the initial term. 

THE ALTERNATIVES CONSIDERED:

Option 1- Disapprove the contract with A & L Solutions and re-issue a RFQ.

Option 2- Approve the contract with A & L Solutions.

Which alternative is recommended? Why?

Option 2 - Approve the contract with A & L solutions to provide mental health services to Killeen Fire 

Department personnel and authorize the City Manager or his designee to execute the contract as 

applicable local ordinances and state law.

CONFORMITY TO CITY POLICY:

This item conforms to all applicable city policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The annual expenditure is $45,000.  Total ARPA funds to be spent is $56,250 (10/1/2023 through 

12/31/2024).  The FY 2025 Budget will need to include $33,750 for 1/1/2025 through 9/30/2025).  

FY 2026 through FY 2028 will need to include $45,000 per year.  The total 5-year contract amount is 

$225,000.

Is this a one-time or recurring expenditure?

Recurring

Is this expenditure budgeted?

Yes, ARPA funds are available in the General Fund Non-Department account 010-9501-491.50-86 for 

Fire Department Mental Health for the first fifteen months.  Future funding will need to be included 

in future budgets. 

If not, where will the money come from?

N/A
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Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes

RECOMMENDATION:

Staff recommends that the City Council authorize the award of RFQ 23-29, Fire Department Mental 

Health Clinician to A & L Solutions in the amount of $45,000 annually to provide mental health 

services to Killeen Fire Department Fire Fighters and that the City Manager or designee be 

authorized to execute any change orders as permitted by state and local law. 

DEPARTMENTAL CLEARANCES:

Finance 

Legal 

Purchasing 

ATTACHED SUPPORTING DOCUMENTS:

Contract 

Evaluation Matrix
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Evaluation Matrix
RFQ 23-29 Fire Department Mental Health Clinician 
Vendor Describe your plan to objectively meet the needs of our requestExperience & QualificationsReferences Total Score
A&L Solutions Inc 43 40 10 93
TeleHelp 24/7 25 24 7.33 56.33
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Agreement A&L Solutions, Inc. and Fire Department - Page 1 of 4 
 

CONTRACT FOR MENTAL HEALTH CLINICAL ADVISOR 
 

This Services Agreement (“Agreement”) is entered into by and between the City of Killeen, 
Texas, a municipal corporation, (“City”) and A&L Solutions, Inc. (“Provider”) for services of a 
Mental Health Clinical Advisor, specifically services rendered by Alton R. McCallum, Ed.D, 
M.A., to the Killeen Fire Department (“Department”) collectively the “Parties”. 
 
In consideration of the premises and of the mutual covenants and agreements contained in this 
Agreement, the Parties hereby agree as follows:  
 
1. Effective date: The Agreement will be effective from the last date signed below (“Effective 
Date”).  
 
2. Term of Agreement: This Agreement shall commence on the Effective Date and will expire 
one year from the Effective Date. This Agreement may be terminated, with or without cause, by 
any Party, in the Party’s sole discretion, upon fifteen (15) days written notice via Untied States 
Postal Service, return receipt requested at the address listed below. Provider shall be entitled to 
all fees earned prior to cancellation. This Agreement may be renewed for up to up to four (4) 
additional one (1) year renewals terms if both parties agree in writing at least ninety (90) days 
before the end of the initial term. This Agreement will begin on October 1, 2023.  
 
3. Scope of Agreement. The purpose of this Agreement is to enlist the services of Provider to as 
a Mental Health Clinical Advisor. 
 
4. Duties as Consideration. The Parties agree that the promised duties are good and valuable 
consideration to enter into this Agreement. 
 
 A. Duties of Provider: City agrees to enlist the service of the Provider to perform 
services in critical incident stress debriefing intervention within 24-72 hours of incident for 
individuals and/or groups; create a team to provide holistic support for mental health and well-
being of the Department; facilitate training for peers to support each other; provide critical 
incident stress management assistance to the Department; reserve minimum 4 hours for 
counseling per week for providing individual therapy, coaching, and chaplaincy services related 
to workplace trauma, burnout, anxiety, or other line of duty related challenges; and provide 
training curriculum in support of personnel wellness and other services as requested and agreed 
by the Parties. Provider will require all caregivers to the Department who lack emergency 
services background, to complete 48 hours, in 24-hour increments, of direct observation of 
Department crews in the work environment. Provider will keep all information confidential as 
required by law. Provider will supply off-site administrative support. Provider will submit proof 
of licensing and any insurance that must be maintained under Texas law. Provider will 
immediately inform City in writing if Provider has any issue which would affect the ability to 
compete these services, including but not limited to, revocation of licensing and lapse of 
insurance. 
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B. Duties of Department: will provide internal scheduling; reasonable access to key 
personnel; on-site administrative support; access to documentation as allowed by law; and 
facilities for services, upon reasonable advanced notice, if so requested. 

 
 
5. Compensation: The City agrees to pay Provider for services rendered pursuant to this 
Agreement. Provider shall invoice City for services rendered each month and the City shall be 
given at least thirty (30) days to pay the invoice. City shall pay Provider on City’s normal pay 
schedule. The total annual cost of services provided within is $45,000. The services listed within 
are federally funded using federal American Rescue Plan Act (ARPA) grant monies through the 
end of the year 2024. All provision listed in Appendix A must be followed. Additional years, if 
agreed upon, will be funded through the City. 
 
6. Indemnification: To the fullest extent permitted by Texas law, City or Provider, as applicable, 
shall indemnify and hold harmless the other party, and the other party’s officers, directors, 
partners and employees from and against any and all costs, losses and damages (including, 
without limitation, all fees and charges of attorneys and other professionals, and all court or 
dispute resolutions costs) caused by the negligent acts or omissions of the City or Provider, as 
applicable, or their respective officers, directors, partners, employees and consultants with 
respect to the performance under this Agreement. 
 
7. Non-Assignment. Neither Party may assign or transfer (whether by operation of law or 
otherwise) this Agreement (or any rights or obligations hereunder) to a third person without the 
prior written consent of the other Party. Any attempted assignment or transfer that is not 
permitted is void ab initio. Without limiting the generality of the foregoing, this Agreement shall 
be binding upon and shall inure to the benefit of the Parties' respective successors and assigns 
and the assigning Party will remain liable for the performance of any assignee. 
 
8. Independent Contractor. Provider shall act as an Independent Contractor.  Under no circumstances 
shall Provider be deemed an employee or partner of Owner. 

 
9. Insurance. Provider shall procure and maintain insurance in the following amounts: 

Worker’s Compensation  Statutory 

Automobile Liability $500,000 Combined single Limit for each accident (Bodily injury and 
property damage). 

General Liability $1,000,000 each occurrence (Bodily injury and property damage). 

Professional Liability $1,000,000 general aggregate. 

On all policies, except Worker’s Compensation and Professional Liability, City shall be listed as 
an additional insured with a full waiver of subrogation. A certificate of coverage shall be provided 
to the City prior to commencing work.  
 
10. Texas Law. This Agreement shall be subject to and governed by the laws of the State of 
Texas. The Parties agree that for venue purposes, all lawsuits, disputes, or causes of action shall 
be in Bell County, Texas. 
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11. Severability. If any provision of this Agreement shall, for any reason, be held to violate any 
applicable law, then the invalidity of such a specific provision in this Agreement shall not be 
held to invalidate the remaining provisions of this Agreement. 
 
12. Survival. Any provision of this Agreement providing for indemnity, insurance or a duty that 
necessarily will not be completed until after the expiration or termination of this Agreement shall 
continue in full force and effect until such a time as all duties have been fully performed. 
 
13. Non-waiver. Failure to enforce any provision of this Agreement by either party shall not 
constitute a waiver of that provision for purposes of the subsequent enforcement of that provision 
or the remainder of this Agreement.  
 
14. Contract Verification. Texas law provides that a governmental entity may not enter certain 
contracts for goods and services with a company unless the company provides written 
verification regarding aspects of the company’s business dealings.  
 
Texas Government Code, Chapter 2271 – the company must verify that it does not boycott Israel 
and will not boycott Israel during the term of the contract. Boycott Israel is defined in 
Government Code Chapter 808.  
 
Texas Government Code, Chapter 2274 – the company must verify that it does not boycott 
energy companies and will not boycott energy companies during the term of the contract. 
Boycott energy company is defined in Government Code Chapter 809.  
 
Texas Government Code, Chapter 2274 – the company must verify that it does not have a 
practice, policy, guidance, or directive that discriminates against a firearm entity or firearm trade 
association and will not discriminate during the term of the contract against a firearm entity or 
firearm trade association. Verification is not required from a sole source provider. Discriminate, 
firearm entity and firearm trade association are defined in Government Code Chapter 2274.  
 
Affected by the above statutes are contracts 1) with a company with ten (10) or more full-time 
employees, and 2) valued at $100,000 or more to be paid wholly or partly from public funds. A 
contract with a sole proprietorship is not included.  
 
15. Modification. This Agreement shall not be modified except in a writing duly signed y both 
Parties.  
 
16. Entire Agreement. This Agreement shall represent the entire agreement by and between the 
Parties and it may not be changed except by written amendment duly executed by all Parties. 
 
17. Authority to Sign. Each of the persons signing below on behalf of any party hereby 
represents and warrants that they are signing with full and complete authority to bind the party 
on whose behalf of whom are signing, to each and every term of this Agreement.  
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SIGNED, ACCEPTED AND AGREED TO this ____ day, ________________, 2023, by the 
undersigned Parties who acknowledge that they have read and understand this Agreement and 
that the Agreement is issued in accordance with local, State, and Federal laws, and the 
undersigned Parties hereby execute this legal document voluntarily and of their own free will.  
 
For A&L SOLUTIONS, INC:    For KILLEEN FIRE DEPARTMENT:  

Signature: _______________________  Signature: _____________________ 

Name: Alton R. McCallum, Ed.D, M.A.  Name: Kent Cagle  

Title: Founder      Title: City Manager 

Date: __________________    Date: _______________________ 
 
Address: 2609 Twin Ridge Ct.   Address:  101 N. College St. 
  Belton, Tx. 76513     Killeen, Tx. 76541 

Alton McCallum Digitally signed by Alton McCallum 
Date: 2023.09.06 11:53:36 -05'00'

6 Sept 2023
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Background

 City Council directed the use of American Rescue Plan Act 
(ARPA) funds  for firefighter mental health and wellness 
initiatives to help combat this increasing problem.

 The Killeen Fire Department Peer Support Team issued a 
Request for Qualifications to obtain a trained mental health  
team that would:

 Be available twenty-four hours per day, seven days  
per week.

 Allow for immediate treatment by a trained 
behavioral health professional to any Killeen Fire 
Department member who is struggling  from the 
mental stresses of our profession. 372



Background

 A list of qualifications, with  items specific to the unique needs 
of the fire service, was created by the team.

 Two vendors submitted proposals to the team with one vendor  
meeting all of the requirements set forth in the RFQ.

 ARPA funding will be utilized for the contract through 
December 31,  2024, which is the deadline for use of ARPA 
funding received by the City  of Killeen. The remaining 
contract period, and extensions, will be funded  through the 
fire department operating budget.
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Impact

 Annual Cost $45,000

 Total ARPA Funds to be spent: $56,250
(10/1/2023 through 12/32/2024)

 FY25 Operating Budget $33,750

 FY26-28 Amount $45,000/year ($135,000 total)

 Total 5 Year contract amount: $225,000
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Services Provided

 Provide direct counseling to members of the Killeen Fire 
Department during times of crisis and  in response to traumatic
events.

 16 Hours Reserved monthly

 Coordinate escalating mental health services requirements and
needs.

 Provide clinical oversight to peer support programs.

 Develop curriculum and training.
375



Services Provided

 Be available for escalated care following critical incidents and 
critical incident debriefings.

 Within 24-72 hours after incident

 Complete 72 hours of ride-along “field intern” training inside 
an active Killeen Fire Station.

 Completion date of December 31, 2023

 24-hour increments preferred

 Required for all current and future counselors having contact 
with KFD personnel. 376



Impact

 This expenditure is recurring and ARPA funds will be available
in the ARPA account 010-9501-491.50-86

 The remaining annual funds will be available in the
Professional Services account 010-7070-442.47-99.
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Alternatives

 Approve the contract with A & L Solutions.
 Disapprove the contract with A & L Solutions and re-issue  

a RFQ.

4
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Recommendation

 Staff recommends that the City Council authorize the 
purchase of the  A&L Solutions contract to provide mental 
health services to Killeen Fire  Department Fire Fighters and 
the City Manager or designee be  authorized to execute the 
professional services agreement in the amount  of $225,000 
and any change orders as permitted by state and local law.

5
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Staff Report

City of Killeen

File Number: RS-23-154

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution of support for the selection of Railhead Energy Resiliency as the 

FY 2024 Defense Economic Adjustment Assistance Grant (DEAAG) project. 

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Kent Cagle, City Manager

SUBJECT: FY 2024 Defense Economic Adjustment Assistance Grant (DEAAG) Project

BACKGROUND AND FINDINGS:

At the September 7, 2023 DEAAG Review Board Meeting, the board selected the Railhead Energy 

Resiliency which converts one of the six Fort Cavazos’ diesel locomotive switch engines to an electric 

locomotive switch engine for Fort Cavazos’ Rail Operations Center improving deployment rail 

operations, reducing operational costs, and providing back-up power for rail operations as the 

proposed FY 2024 DEAAG project. 

This project improves capability by converting Fort Cavazos’ one diesel switch engine to an electric 

engine with lithium-ion batteries for increased availability while reducing operations cost by 60% 

and reducing maintenance cost by 40%.  The lithium-ion batteries provide 2.4MW of battery storage 

that will provide emergency back-up power in the event of a power loss at the railhead.  This 

capability would be especially critical during deployment operations to maintain continued flow of 

equipment and forces while providing a hedge against power loss from extreme weather or 

adversary attacks on the electrical infrastructure.  

Fort Cavazos is home to the Army’s only Armored Corps and 27% of the active-duty armored 

brigades along with multiple enabling brigades.  As a power projection platform, Fort Cavazos must 

be able to rapidly deploy and mobilize units.  Fort Cavazos is one of two Army Mobilization Force 

Generating Installations that mobilize and deploy all Army Reserve and National Guard units.  Since 

2002, the installation deployed over 1.2 million Soldiers and averages 5,737 Soldiers deployed 

monthly.  Consequently, Fort Cavazos is #2 in rail traffic volume for Army installations in the US.  

The selection of this Railhead Energy Resiliency Project will significantly enhance Fort Cavazos’ 

military value. It improves the installation’s deployment operations through refurbishment of a diesel 

locomotive to electric power.  It improves effectiveness and efficiency by reducing maintenance and 

operations costs for rail operations.  It also improves rail operations resiliency by ensuring 

continuous operations with a 2.4MW battery storage in the event of power interruptions.      

Fort Cavazos is one of only two Army installations rated as unique “strategic Power Projection 

Platforms.”
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Fort Cavazos has endorsed moving forward with the Railhead Energy Resiliency Project. 

The Railhead Resiliency Project has a total cost of $12.3M ($7.3M local cost share & $5M DEAAG).  

Local Cost Share will be covered by Fort Cavazos for this project. The City of Harker Heights as the 

Project Sponsor will have in kind costs for the project.  All other local communities are asked to 

submit a resolution of support from each City Council. 

THE ALTERNATIVES CONSIDERED:

1. Do not approve a resolution of support for the FY 2024 DEAAG Project - Railhead Energy 

Resiliency.

2. Approve a resolution of support for the FY 2024 DEAAG Project - Railhead Energy Resiliency. 

Which alternative is recommended? Why?

Alternative two is recommended.

CONFORMITY TO CITY POLICY:

This item conforms to state and local law.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

N/A

Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:

City Staff recommends the approval of a resolution of support for the selection of Railhead Energy 

Resiliency as the FY 2024 DEAAG Project. 

DEPARTMENTAL CLEARANCES:
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Staff Report Continued (RS-23-154)

Legal

ATTACHED SUPPORTING DOCUMENTS:

Resolution of Support

Page 3City of Killeen Printed on 9/22/2023
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NO.__________  

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KILLEEN, TEXAS SUPPORTING THE PROPOSED FY 
2024 DEFENSE ECONOMIC ADJUSTMENT ASSISTANCE GRANT (DEAAG) PROJECT – RAILHEAD ENERGY 
RESILIENCY  

 

WHEREAS, the Defense Economic Adjustment Assistance Grant (DEAAG) Review Board selected Railhead 
Energy Resiliency which will convert one of the six Fort Cavazos’ diesel locomotive switch engines to an 
electric locomotive switch engine for Fort Cavazos’ Rail Operations Center improving deployment rail 
operations, reducing operational costs, and providing back-up power for rail operations as the FY 2024 
DEAAG Project and  

WHEREAS, Fort Cavazos has endorsed the Railhead Energy Resiliency Project and the City of Harker 
Heights has committed to be the project sponsor.  It is hereby  

RESOLVED, that the City of Killeen, acting through its governing body, hereby confirms that it supports 
the proposed FY 2024 Defense Economic Adjustment Assistance Grant Project Railhead Energy 
Resiliency and that this formal action has been taken to put on record the opinion expressed by the City 
of Killeen on September 26, 2023, and  

FURTHER RESOLVED that for and on behalf of the Governing Body, the City Council of the City of Killeen, 
Texas are hereby authorized, empowered, and directed to certify these resolutions to the Texas Military 
Preparedness Commission. 

 

APPROVED  

______________________________  

Debbie Nash King, Mayor  

 

APPROVED AS TO FORM:     ATTEST: 

 ________________________     _________________________________  

Holli Clements, City Attorney     Laura Calcote, City Secretary 
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Background Information
 The Defense Economic Adjustment Assistance Grant (DEAAG) 

Program is an infrastructure grant program designed to assist 
defense communities by the Texas Military Preparedness 
Commission (TMPC).
 Funding is available to local municipalities, counties, defense 

base development authority, junior college districts and Texas 
State Technical College campuses, and regional planning 
commissions representing these communities.

 Funding can be used for proactive projects that will increase the 
military value of the installation.

 Projects can include the purchase of Department of Defense 
property, new construction or rehabilitation of facilities in support 
of job creating projects and opportunities.

2
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Railhead Energy Resiliency
 On September 7, 2023, the DEAAG Review Board selected the 

Railhead Energy Resiliency Project as the FY 2024 DEAAG 
project. 

 Fort Cavazos must be able to rapidly deploy and mobilize 
units.  Fort Cavazos is one of two Army Mobilization Force 
Generating Installations that mobilize and deploy all Army 
Reserve and National Guard units. 

 This project increases military value by improving the 
installation’s deployment operations through refurbishment of 
a diesel locomotive to electric power for increased availability.  
It will reduce operations cost by 60% and maintenance cost 
by 40%.  

3
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Railhead Energy Resiliency, cont’d.

 Fort Cavazos has endorsed moving forward with the 
Railhead Energy Resiliency Project. 

 The Railhead Resiliency Project has a total cost of 
$12.3M ($7.3M local cost share & $5M DEAAG).  Local 
Cost Share will be covered by Fort Cavazos for this 
project. The City of Harker Heights as the Project 
Sponsor will have in kind costs for the project.  

 All other local communities, including the City of Killeen, 
are asked to submit a resolution of support from each 
City Council. 

4
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Alternatives
5

 Do not approve a resolution of support for the 
FY 2024 DEAAG Project - Railhead Energy 
Resiliency.

 Approve a resolution of support for the FY 
2024 DEAAG Project - Railhead Energy 
Resiliency. 
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Recommendation

City Council approve a resolution of 
support for the selection of Railhead 
Energy Resiliency as the FY 2024 DEAAG 
Project.

6
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Staff Report

City of Killeen

File Number: RS-23-147

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution renaming the Killeen-Fort Hood Regional Airport.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Mike Wilson, Executive Director of Aviation

SUBJECT: Consider Renaming the Killeen-Fort Hood Regional Airport

BACKGROUND AND FINDINGS:

On May 9, 2023, the name of Fort Hood transitioned to Fort Cavazos. Ahead of this change, the 

Aviation Department collaborated closely with our consultant, Airport Strategies and Marketing 

(ASM), to craft a comprehensive rebranding plan for the Killeen-Fort Hood Regional Airport. This 

strategy also encompasses suggestions for a new airport name.

The initial phase of the four-phase initiative commenced with an inaugural meeting between the 

consultant and our team. The objective was to outline the methodology and set the program's 

ambitions. Subsequently, preliminary market research was conducted, which involved analyzing 

passenger feedback from various online platforms and social media channels. This was completed to 

gauge the public's perception and sentiment concerning the Airport. Furthermore, we distributed 

surveys to key airport stakeholders to acquire feedback about their perceptions and views on the 

GRK airport experience. On-site intercept surveys were also administered to passengers at the 

Airport.

A focus group was subsequently established, comprising delegates from local Chambers of 

Commerce, educational institutions, healthcare facilities, and Fort Cavazos. The inaugural session of 

this focus group took place on July 19, 2023. During this gathering, City staff presented the findings 

from the research and surveys. The members deliberated extensively on the data and were 

encouraged to submit written feedback post-discussion. On August 31, 2023, a subsequent focus 

group session took place. Here, members evaluated the collected feedback and studied a 

preliminary Brand Strategy crafted from their input. Based on the survey outcomes, and 

deliberations within the focus group, two potential names for the Killeen-Fort Hood Regional Airport 

were recommended for consideration.

1. Greater Killeen Regional Airport

2. Killeen Regional Airport

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-147)

The final recommendation of the focus group is to change the name of the Killeen-Fort Hood 

Regional Airport to Greater Killeen Regional Airport.

If the City Council votes to change the name of the Airport, staff will submit a letter to the Federal 

Aviation Administration (FAA) requesting the change.

THE ALTERNATIVES CONSIDERED:

1.  Do not change the name.

2.  Select the name recommended by the focus group.

3.  Select another name.

Which alternative is recommended? Why?

Alternative 2 is recommended because:

Based on the results of the surveys and deliberations within the focus group, Alternative 2 reflects 

the recommendations of the community and represents the preliminary brand strategy.

CONFORMITY TO CITY POLICY:

This item conforms to local and state policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

There will be no expenditure resulting from Alternative 2 in the current fiscal year. There will be 

costs in future years associated with the replacement of signage at the airport because of the name 

change. However, the exact cost for the replacement is unknown as it is dependent on the name 

chosen and the current costs at the time the change becomes effective.

Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:
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Staff Report Continued (RS-23-147)

Staff recommends City Council change the name of Killeen-Fort Hood Regional Airport to Greater 

Killeen Regional Airport as recommended by the focus group.

DEPARTMENTAL CLEARANCES:

Legal

ATTACHED SUPPORTING DOCUMENTS:

N/A

Page 3City of Killeen Printed on 9/22/2023
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Information Classification: General

Travel made 
EASY!

Rebrand 
Program

Killeen City Council
Resolution/Airport Renaming

September 2023
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Information Classification: General

Re bra nd  Progra m: 
4 Pha se  Proce ss

RESEARCH 
STRATEGY

1

DESIGN 
ELEMENTS

2

BRAND 
IMPLEMENTATION

3

BRAND 
LAUNCH

4
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3Information Classification: General

PHASE 1 – Task Outline

1A 1B 2A 2B

Survey Brand Platform / Promise

Focus Groups Define 
Attributes & 
Challenges

Brand Strategy / 
Name 

Recommendation

Design
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4Information Classification: General

SOFT MARKET RESEARCH

(41) PASSENGER INTERCEPT

(81) STAKEHOLDER SURVEY

(2) FOCUS GROUP SESSIONS

PHASE 1 – RESEARCH
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5Information Classification: General

Passenger intercept surveys

Collection period:  JUNE - AUG 2023

Total Surveys collected:  41

Visitors - 28% 

Local – 72%
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6Information Classification: General

Stakeholder insight surveys

Collection period:  JUNE – AUG 2023

Total Surveys collected:  81
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7Information Classification: General

SURVEY insights 

Like

• Close and Convenient

• Easy parking

• Friendly staff

• Drive – easy access

• Clean facilities

• Simple process

Dislike

• Staffing shortages

• Flight connections

• Cancelled / delayed flights

• Airline and flight options limited

• Inconsistent customer service

• Expensive fares
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8

ATTRIBUTES
Fort Cavazos
Close to Home
Short flights to hubs
Easy Connections
Cheap Parking
Close-In Parking
Competitive fares / cost effective
Short Drive Time
Small Terminal
Shorter lines
Convenience
Comfort
Customer Service/Ambassadors
Save time
Quick TSA processing
Growing community

CHALLENGES
Limited Air Carrier options
Limited schedule
(Perceived) unreliable service
Hub Connection required to get 
to most destinations
(Perceived) expensive fares
Limited concessions 
Image/customer service
Website
No clear identity established
Military Airport only?
GSA reliance
Larger airports nearby
Improved ground access to AUS
Expanded air service at AUS
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CORE VALUES

User-Friendly

• Small terminal 
• Close in parking
• Short drive time
• Short security lines
• Friendly staff
• Clean facility

Cost Effective 

• Save time=money
• Save on fuel
• Save on parking fees
• Save on hotel fees

Flyer-Friendly

• Easy access to major hubs
• 1 major air carrier
• One stop Global access

Positioned to 
Serve

• Growing economic hub
• Fort Cavazos
• Central Texas
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PROPOSED NAMES:

Greater Killeen 
Regional Airport

1

Killeen Regional 
Airport

2

FOCUS GROUP 
RECOMMENDATION
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ALTERNATIVES:
THE ALTERNATIVES CONSIDERED:

1. Do not change the name
2. Select the name recommended by the focus group
3. Select another name

Which alternative is recommended? Why?

Alternative 2 is recommended because:

Based on the results of the surveys and deliberations within the focus
group, Alternative 2 reflects the recommendations of the community
and represents the preliminary brand strategy.
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Staff recommends City Council change the name of Killeen-Fort Hood Regional
Airport to Greater Killeen Regional Airport as recommended by the focus group.

RECOMMENDATION:
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Staff Report

City of Killeen

File Number: RS-23-155

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution approving a fireworks display application from Big Dog Pyro, 

LLC on behalf of Advent Health Medical Center.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Kent Cagle, City Manager

SUBJECT: Fireworks Display Application

BACKGROUND AND FINDINGS:

Section 11-6 of the Killeen Code of Ordinances provides that the City Council may permit the use of 

fireworks for public display. The ordinance requires an applicant to provide the following 

information: name of person/group sponsoring the display; evidence of financial responsibility 

naming the City as an additional insured; date and time of the display; confirmation of a permit 

from the State of Texas; the approximate number and kinds of fireworks to be discharged; the 

manner and place of storage; and a detailed diagram of the area of this display.

 

On September 1, 2023 the City Manager’s Office and the Fire Marshal received an application from 

Big Dog Pyro, LLC on behalf of Advent Health Medical Center for a public fireworks display on 

September 28, 2023 from 8:00 - 8:15 pm. The proposed location for firework setup is at Advent 

Health Medical Center, 2201 South Clear Creek Road.  The public fireworks display will be held in 

conjunction with the Advent Health Breast Cancer Awareness Event.

 

Big Dog Pyro, LLC has provided the required information outlined in the ordinance except for a State 

of Texas permit for the display.  The application for the state requires the approval of the local fire 

authority before issuance.  The applicant indicated the number and size of fireworks to be 

discharged and that they will be transported on the day of event and under constant supervision of 

licensed pyrotechnicians.  A diagram was also provided. Number & Size of Shells to be discharged: 

32 1.4 gram firework cakes no greater than 2 inches in diameter.

 

The Killeen Fire Marshal and other staff have reviewed the application for compliance with fire 

codes.

THE ALTERNATIVES CONSIDERED:

1. Deny the fireworks display application.

Page 1City of Killeen Printed on 9/22/2023
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Staff Report Continued (RS-23-155)

2. Approve the fireworks display application with specific stipulations

3. Approve the fireworks application as submitted

Which alternative is recommended? Why?

At this time staff is not recommending any action due to weather and drought conditions.  Staff 

plans to reinspect the site and conditions on Monday, September 25, 2023 and will provide a 

recommendation at the Tuesday, September 26, 2023 City Council Meeting.

CONFORMITY TO CITY POLICY:

This action confirms to city ordinances and policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

There is no expenditure associated with the approval or denial of a public display of fireworks 

application.

Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:

At this time staff is not recommending any action due to weather and drought conditions.  Staff 

plans to reinspect the site and conditions on Monday, September 25, 2023 and will provide a 

recommendation on Tuesday, September 26, 2023.

DEPARTMENTAL CLEARANCES:

Fire Department

Police Department

Legal
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Staff Report Continued (RS-23-155)

ATTACHED SUPPORTING DOCUMENTS:

Application

Certificate of Insurance

Site Map

Material Safety Data Sheets

Licenses

Pyrotechnic Plan

Page 3City of Killeen Printed on 9/22/2023
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Certificate of Insurance 
 Issue Date: 

PRODUCER 
Professional Program Insurance Brokerage
Division of SPG Insurance Solutions LLC 
1304 Southpoint Blvd., Suite 101 
Petaluma, CA 94954

THIS CERTIFICATE IS ISSUED AS A MATTER OF 
INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE 
CERTIFICATE HOLDER.  THIS CERTIFICATE DOES NOT 
AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY 
THE POLICIES BELOW. 

INSURERS AFFORDING COVERAGE 

INSURED INSURER A: 

INSURER B: 

INSURER C: 

INSURER D: 

COVERAGES: 

CO 
LTR 

TYPE OF INSURANCE POLICY NUMBER POLICY EFFECTIVE 
DATE (DD/MM/YY) 

POLICY EXPIRATION 
DATE (DD/MM/YY) 

LIMITS 

GENERAL LIABILITY 
CLAIMS MADE 

EACH ACCIDENT 

MEDICAL EXP (any one person) 

FIRE LEGAL LIABILITY 

GENERAL AGGREGATE 

PRODUCTS-COMP/ OPS AGG 

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS 
Certificate holder is additional insured as respects the following: 

Date(s) of Display: 

Location: 

Additional Insured: 

Rain Date(s): 

Type of Display: 

CERTIFICATE HOLDER 

AUTHORIZED REPRESENTATIVE 

37336 8/29/2023

Big Dog Pyro, LLC
2028 E. Ben White Blvd Ste 240, Box 29825
Austin, TX 78741

Certain Underwriter's at Lloyd's, London - AA-1128623

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE NAMED INSURED ABOVE FOR THE PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE
INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.

A $5,000,000PY/23-0037 4/11/2023 4/11/2024

$50,000

$5,000,000

 9/28/2023, 9/29/2023

AdventHealth Medical Center
2201 S Clear Creek Rd.
Killeen, TX 76549

AdventHealth Medical Center, 2201 S Clear Creek Rd.  Killeen, TX 76549, The City of Killeen Texas, Bell County
This policy includes a 90 day extension for filing claims after the expiration of the policy

Aerial/SPFX Fireworks Display

AdventHealth Medical Center
2201 S Clear Creek Rd.
Killeen, TX 76549

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE
EXIPIRATION DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL 10 DAYS
WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO
SO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER,ITS
AGENTS OR REPRESENTATIVES.
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PRO-STAGE II STAGE GERBS – 15’ & 20’

1

MATERIAL SAFETY DATA SHEET

==================================================
SECTION I - PRODUCT IDENTIFICATION

==================================================
Product Name: PRO-STAGE II STAGE GERBS – 15’ & 20’

Product Use: Pyrotechnic for technical use

WHMIS/OSHA Class: Not controlled

T.D.G./DOT Classification: 1.4G, UN0431 (EX2004080158)

Manufacturer/Supplier: Le Maitre Ltd
Address: Fourth Drove, Peterborough

Cambs, PE1 5UR, England
Telephone: USA (512) 451-4392
Emergency Phone Number: CHEM-TEL USA (800) 255-3924

==================================================
SECTION II - INGREDIENTS

==================================================
Ingredients CAS# ACGIH-TLV LC50 LD50

Meal A (explosive,
blackpowder) n/k n/k n/k
Potassium nitrate (oxidiser) 7757-79-1 n/k n/k n/k
Charcoal (fuel) 16291-96-6 n/k n/k n/k
Sulfur (fuel) 7704-34-9 n/k n/k n/k
Titanium (fuel) 7440-32-6 n/k n/k n/k

=================================================
SECTION III - PHYSICAL DATA

==================================================
Boiling Point (deg C): Not available Specific Gravity (H2O = 1): Not available
Vapour Pressure (mmHg @ 20C): Not available % Volatile (Wt %): Not available
Vapour Density (Air = 1): Not available Evaporation Rate (Water = 1): Not available
Solubility in Water: Nitrate soluble pH: Not known
Physical State: Solid Viscosity: Not available
Appearance and Odour: Compacted black powder within Odour Threshold (ppm): Not available

A rolled paper case, odourless
==================================================

SECTION IV - FIRE AND EXPLOSION DATA
==================================================

Flammability: Flammable.
Flash Point (deg C, TCC): Not available LEL: Not available UEL: Not available
Hazardous Combustion Products: Not available
Auto ignition Temperature (deg C): Not available.
Means of Extinction: Fight fire with water.
Special Fire Hazards: Localised effect. Hazardous effects normally confined to the package unless the package
has been degraded by fire, in which case not such that fire fighting is hindered.
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PRO-STAGE II STAGE GERBS – 15’ & 20’

2

==================================================
SECTION V - REACTIVITY DATA

==================================================
Conditions for Chemical Instability: Excessive humidity.
Incompatible Materials: Acids.
Reactivity, and Under What Conditions: Not available
Hazardous Decomposition Products: Not available

==================================================
SECTION VI - TOXICOLOGICAL PROPERTIES

==================================================
Route of Entry: Eye, inhalation.
EFFECTS OF EXPOSURE FROM FIRING:
Eye: May cause irritation.
Inhalation: May cause respiratory irritation, difficulty in breathing, headaches, nausea and vomiting.
Irritancy: Non-hazardous.
Respiratory Tract Sensitization: No data available.
Carcinogenicity: No data available.
Teratogenicity, Reproductive Effects: No data available.
Mutagenicity: No data available.
Synergistic Materials: Not available.

==================================================
SECTION VII- PREVENTATIVE MEASURES

==================================================
Gloves: Cotton or leather recommended.
Eye Protection: Safety glasses recommended.
Respiratory Protection: (If used in enclosed place with no ventilation) full-face respirator.
Other Protective Equipment: As required by employer code.
Engineering Controls: General ventilation normally adequate.
Leak and Spill Procedure: No smoking. No naked flames. Sweep or pick up articles. Swill down spillage area with
water.
Waste Disposal: Pierce cap whilst holding underwater. Shake to allow water entry. Leave outside for 48 hours
away from ignition sources. Review federal, provincial and local government requirements prior to disposal.
Storage and Handling Requirements: Store in cool, dry conditions. Keep area clean and employ good working
practices.

==================================================
SECTION VIII - FIRST AID

==================================================
Eye: Immediately flush with water. Remove contact lenses, if applicable, and continue flushing for 15 minutes.
Obtain medical attention if irritation develops.
Skin: Not a normal route of harmful exposure. Flush with water. Wash thoroughly with soap and water. Obtain
medical attention if irritation develops.
Inhalation: Not a normal route of harmful exposure. If symptoms develop, move victim to fresh air. If symptoms
persist, obtain medical attention.
Ingestion: Do not induce vomiting. Rinse mouth with water, then drink one glass of water. Obtain medical attention.
Never give anything by mouth if victim is unconscious, is rapidly losing consciousness or is convulsing.

==================================================
SECTION IX - PREPARATION INFORMATION

==================================================
Date: 16th July 2009 MSDS Prepared by: Le Maitre Ltd
Telephone: UK +44 (0) 1733 346824 Updated version at www.lemaitreusa.com

==================================================
Disclaimer Information for this material safety data sheet was obtained from sources considered technically accurate and reliable. While every

effort has been made to ensure full disclosure of product hazards, in some cases data is not available and is so stated. No warranty, expressed
or implied, is made and supplier will not be liable for any losses, injuries or consequential damages which may result from the use of or reliance
on any information contained in this form. May be used to comply with OSHA’s Hazard Communication Standard 29 CFR 1910.1200.
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FIREWORKS SPECIAL EFFECTS OPERATOR’S LICENSE
TEXAS DEPARTMENT OF INSURANCE

STATE FIRE MARSHAL'S OFFICE

Issued To: License Number
Maher, Colin Garrett SEO-2580643

Effective Date:10-07-2020
Expiration Date: 10-07-2024

This will serve as your proof of licensure with the State Fire Marshal’s Office.
To receive news and updates from the SFMO concerning fire industry 

licensing, sign up for the SFMO Licensing eNews updates on our website.
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FIREWORKS SPECIAL EFFECTS OPERATOR’S LICENSE
TEXAS DEPARTMENT OF INSURANCE

STATE FIRE MARSHAL'S OFFICE

Issued To: License Number
Killey, Joslyn Christine SEO-2299244

Effective Date:05-16-2018
Expiration Date: 05-16-2024

Orlando P. Hernandez, 
State Fire Marshal

This will serve as your proof of licensure with the State Fire Marshal’s Office.
To receive news and updates from the SFMO concerning fire industry 

licensing, sign up for the SFMO Licensing eNews updates on our website.
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FIREWORKS PYROTECHNIC OPERATOR’S LICENSE
TEXAS DEPARTMENT OF INSURANCE

STATE FIRE MARSHAL'S OFFICE

Issued To: License Number
Killey, Joslyn Christine FPO-2724179

Effective Date:09-07-2021
Expiration Date: 09-07-2024

This will serve as your proof of licensure with the State Fire Marshal’s Office.
To receive news and updates from the SFMO concerning fire industry 

licensing, sign up for the SFMO Licensing eNews updates on our website.
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FIREWORKS FLAME EFFECTS OPERATOR’S LICENSE
TEXAS DEPARTMENT OF INSURANCE

STATE FIRE MARSHAL'S OFFICE

Issued To: License Number
Killey, Joslyn Christine FEO-2376344

Effective Date:01-31-2019
Expiration Date: 01-31-2024

Orlando P. Hernandez, 
State Fire Marshal

This will serve as your proof of licensure with the State Fire Marshal’s Office.
To receive news and updates from the SFMO concerning fire industry 

licensing, sign up for the SFMO Licensing eNews updates on our website.
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Use of Pyrotechnics Before A Proximate Audience

- Pyrotechnic Plan

Location of Display: AdventHealth Medical Center-2201 S Clear Creek Rd., Killeen, TX 76549

Date: Thursday, September 28, 2023

Time: ​​Approximately 8:00pm to 8:15 pm

Licensed Pyrotechnic Operators

Joslyn Killey-TX.SEO#2299244 Expires 5-16-2024, TX.FPO#2724179 Expires 9-7-2024

Colin Maher, TX SEO#2580643 Expires 10-7-2023, TX FEO#2635484 Expires 2-26-2023

We will have additional Pyro/SPFX technicians on-site to meet the needs of this event.

Lead Pyrotechnician On The Job Contact Info:

Joslyn Killey

(512) 563-6070

Description of Event:​​ A 3 minute 1.4g fireworks display and an outdoor 20 second cold spark

gerb display.

Insurance

Big Dog Pyro, LLC is insured with a commercial general liability policy aggregating to $5 million.

We have named the appropriate parties as additional insureds.

(See attached insurance certificate)

Site Map

We have provided a diagram of the grounds where the production is to be held. The diagram

shows the point at which fireworks are to be fired, the fallout zone (safety radius) and the lines

behind which the audience shall be restrained.

Number and Type of Devices To Be Used

Aerial Fireworks Display

● Up to 32 firework cakes with shell sizes no greater than 2’’ in diameter. We will be using

only 1.4g firework cakes.

● The show will be electronically fired.

● The duration of this display will be approximately 3 minutes.
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Number and Type of Devices To Be Used

● 20 close-proximity Gerb devices (sparkling fountains) will be fired simultaneously.

● Each Gerb device will fire up to 20 seconds.

● Each Gerb device will have a maximum firing height of 20 feet.

● Each Gerb device has no fallout, no debris, and creates “cold sparks”

● All devices will be positioned at or beyond 15ft from the audience.

Material Safety Data Sheets (MSDS) for the pyrotechnic materials to be used have been
attached. (See attached MSDS)

Safety

Only as much active material will be on site as is needed to meet the needs of this event. The

pyrotechnics will be secured when not in use, under the full time supervision of a licensed

pyrotechnician. We certify that the location, set, scenery, rigging materials, equipment, and all

materials worn by crew in the fallout area during the use of pyrotechnic effects are inherently

flame-retardant or will be treated to achieve flame retardancy.

We will have multiple fire extinguishers, fire suppression equipment, and a designated fire

watch on-site at all times. Our pyrotechnic plans have been designed with safety distances that

meet or exceed NFPA 1123 and 1126 standards.

We will be happy to provide a walk-through and/or a representative demonstration of the

pyrotechnics at your convenience.

Thank you!

Carolina Moody Bear

Big Dog Pyro LLC | Owner

office: (512) 710-7976 cell: (512) 363-6388

Carolina@bigdogpyro.com
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Background Information

 Section 11-6 of the Killeen Code of Ordinances 
provides that the City Council may permit use of 
fireworks for public display

 Application Requirements
 name of person/group sponsoring the display
 evidence of financial responsibility naming the City as an additional insured 
 date and time of the display 
 confirmation of a permit from the State of Texas 
 the approximate number and kinds of fireworks to be discharged 
 the manner and place of storage 
 a detailed diagram of the area of this display

2
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Background Information
 Big Dog Pyro, LLC submitted an application for a fireworks display on 

behalf of Advent Health Medical Center on September 1, 2023
 Breast Cancer Awareness Event 
 September 28, 2023 8:00 – 8:15 pm
 Advent Health Medical Center
 Licensing, insurance, site plan, storage and type of fireworks provided

 Fire Marshal has reviewed the application
 Submitted documentation is approved
 Fire Department approval contingent on improvement of weather conditions
 Fire Chief will reserve right to cancel display of appropriate amount of 

ran not received prior to the date of the event
 Fire Department will reinspect site and conditions on Monday, September 

25, 2023 

3
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Alternatives

Deny the fireworks display 
application

Approve the fireworks display 
application with specific stipulations

Approve the fireworks display 
application as submitted

4
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Recommendation

At this time staff is not recommending any action 
due to weather and drought conditions.  
Staff will reinspect the site and conditions on 
Monday, September 25, 2023, and will provide a 
recommendation at the Tuesday, September 26, 
2023, City Council Meeting.

5
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Staff Report

City of Killeen

File Number: RS-23-156

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution appointing members to vacant and unexpired terms on various 

boards and commissions.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Laura Calcote, City Secretary

SUBJECT: Boards, Commissions & Committees - Citizen Engagement

BACKGROUND AND FINDINGS:

The City of Killeen has various citizen boards, commissions and committees that serve in an advisory 

capacity.  Per City Code of Ordinances, Sec. 2-116, all appointments and reappointments to citizen 

boards, commissions and committees shall be made by the city council prior to October 1st of each 

year for all positions to be filled that fiscal year.

Listed below are boards and commissions seats that have become vacant due to a resignation or are 

expiring September 30, 2023.

THE ALTERNATIVES CONSIDERED:

No other alternatives were considered.

Which alternative is recommended? Why?

It is recommended that the City Council appoint individuals to fill identified vacancies and expired 

terms.

CONFORMITY TO CITY POLICY:

Making these appointments conforms to relevant city ordinances and policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

There is no current or future expenditure associated with these appointments.
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Is this a one-time or recurring expenditure?

N/A

Is this expenditure budgeted?

N/A

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

N/A

RECOMMENDATION:

It is recommended that the City Council appoint individuals to fill identified vacancies and expired 

terms.

DEPARTMENTAL CLEARANCES:

City Attorney

ATTACHED SUPPORTING DOCUMENTS:

N/A 

FY 2023 -2024 Boards and Commissions

*Requested Reappointment (RR)

Animal Advisory Committee (Sub-Comm: Riakos Adams)

Current Member Status New Member Comments Termed? *RR

Jessica Green Term Expired Jessica Green Animal Services Manager No Yes

Michael Joyner Term Expired Veterinarian Yes No

Vacant City Official

Vacant John Louch Citizen Rep.

Arts Commission (All Council)

Current Member Status New Member Comments Termed? *RR

Van Fraley Term Expired Van Fraley Music/Radio/TV/ Tape/Sound Recording No Yes

John Miller Term Expired John Miller Folk Art/Painting/Sculpture Yes Yes

Erin Hughley Term Expired Ashley Rodriguez At-Large Member No No

*Current Member, Christopher Brown, meets the Educator/Arts Representative designation.
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Audit Committee (All Council)

Current Member Status New Member Comments Termed? *RR

Jack Ralston Term Expired Jack Ralston Citizen Rep. Yes Yes

Bob Blair Term Expired Bob Blair Citizen Rep. Yes Yes

Board of Adjustment - Construction (Sub-Comm: Ramon Alvarez)

Current Member Status New Member Comments Termed? *RR

Chet Southworth Term Expired Chet Southworth Master Electrician/ Alternate No Yes

Robert “Bob” Mitchell Term Expired Robert “Bob” Mitchell Engineer Yes Yes

Philip Marley Term Expired Philip Marley Architect Yes Yes

Tracy Archer Term Expired Tracy Archer Plumbing Contractor Yes Yes

Board of Adjustment - Zoning (Sub-Comm: Ramon Alvarez, Debbie Nash-King)

Current Member Status New Member Comments Termed? *RR

Claudia Conroy Term Expired Van Fraley Citizen Rep. No No

Leo Gukeisen Term Expired Leo Gukeisen Citizen Rep. No Yes

Bear Jones Term Expired Bear Jones Citizen Rep. No Yes

Tad Dorroh Term Expired Tad Dorroh Citizen Rep. No Yes

Capital Improvement Advisory Committee (All Council)

Current Member Status New Member Comments Termed? *RR

Louie Minor Term Expired Real Estate Develop. No No

Josh Welch Term Expired Josh Welch Real Estate Develop. No Yes

Camille Francis-Howard Term Expired Camille Francis-Howard Real Estate Develop. No Yes

Chet Southworth Term Expired Chet Southworth Real Estate Develop. No Yes

Johnny Frederick Term Expired Johnny Frederick Community Rep. No Yes

Patsy Bracey Term Expired Patsy Bracey Community Rep. No Yes

Angela Ann Santos Term Expired Levi Bannigan Community Rep. No Yes

Cyndi Rowe Term Expired Angela Ann Santos ETJ Resident No No

Vacant Sandra Wooten Community Rep. N/A N/A

Civil Service Commission (City Manager)

Current Member Status New Member Comments Termed? *RR

Kenneth Hawthorne Term Expired Kenneth Hawthorne Citizen Rep. Yes Yes

Community Development Advisory Committee (All Council)

Current Member Status New Member Comments Termed? *RR

Mary Taylor Term Expired Mary Taylor Citizen Rep. No Yes

Teresa Cossey Term Expired Teresa Cossey Citizen Rep. No Yes

Jonathan Hildner Term Expired Toni Ringgold Citizen Rep. No No

Angela Ann Santos Term Expired Angela Ann Santos Citizen Rep. No Yes

Downtown Advisory Committee (All Council)

Current Member Status New Member Comments Termed? *RR

Vacant Resigned Kristin Wright Killeen Arts Commission

Heritage Preservation Board (All Council)

Current Member Status New Member Comments Termed? *RR

Albert Galbreth Term Expired Treymont Cannon At-Large Rep. No No
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Vivian Bark Term Expired Rebecca Williams At-Large Rep. No No

Mark Manning Term Expired Mark Manning KAHA No Yes

Killeen Economic Development Corp (All Council)

Current Member Status New Member Comments Termed? *RR

Jose Guzman Term Expired Jose Guzman KIF Rep. No Yes 

Bobby Hoxworth Term Expired Todd Fox Chamber Rep. Yes No

Killeen Sister Cities (All Council)

Current Member Status New Member Comments Termed? *RR

Monique Brand Term Expired Ladonna Barbee Citizen Rep. No No

Planning and Zoning Commission (All Council)

Current Member Status New Member Comments Termed? *RR

Luvina Sabree Term Expired Luvina Sabree Position 7 No Yes

Cyndi Rowe Term Expired Cyndi Rowe Position 8 No Yes

Sandra O’Brien Term Expired Sandra O’Brien Position 9 No Yes

Recreation Services Advisory Board (All Council)

Current Member Status New Member Comments Termed? *RR

Holly Teel Term Expired Holly Teel District 1 No Yes

Joe Davis Term Expired Joe Davis District 3 No Yes

Anthony Kendrick Term Expired Anthony Kendrick At-Large No Yes

David Fleming Term Expired David Fleming At-Large No Yes

Senior Citizens Advisory Board (Sub-Comm: Nina Cobb, Joseph Solomon)

Current Member Status New Member Comments Termed? *RR

Emilio Fenderson Term Expired Stella Hinkson Citizen Rep. No No

Bear Jones Term Expired Bear Jones Citizen Rep. No Yes

Lee Choe Term Expired Lee Choe Citizen Rep. No Yes

Rosalind Stubbs Term Expired Rosalind Stubbs Citizen Rep. No Yes

Deborah Voigt Term Expired Julio Hinkson Citizen Rep. No No

Barbara Henke Unexpired Term Citizen Rep. No N/A

Tax Increment Reinvestment Zone Number Two Board (All Council)

Current Member Status New Member Comments Termed? *RR

Bobby Whitson Term Expired Bobby Whitson Bell County Rep. No Yes
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Boards, Commissions & Committees

 The Mayor and City Council make annual appointments to 
various boards, commissions and committees each year 
and throughout the year, as vacancies occur

 The following tables show members with Expiring Terms or 
Resignations and whether the member:
 Is term limited – generally six (6) years unless specialized 

knowledge is required, or other good cause is found by Council
 Requested Reappointment (*RR)

2
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Animal Advisory Committee 
(Sub-Comm: Riakos Adams)

3

Current Member Status New 
Member

Comments Termed? *RR

Jessica Green Term Expired Jessica Green Animal Services 
Director

No Yes

Michael Joyner, 
DMV

Term Expired Veterinarian Yes No

Vacant City Official

Vacant John Louch Citizen Rep.

432



Arts Commission (All Council)
4

Current 
Member

Status New Member Comments Termed? *RR

Van Fraley Term Expired Van Fraley Music/Radio/TV/
Tape/Sound Recording

No Yes

John Miller Term Expired John Miller Folk Art/Painting/
Sculpture

Yes Yes

Erin Hughley Term Expired Ashley Rodriguez At-Large Member No No

*Current Member, Christopher Brown, meets the Educator/Arts Representative designation.
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Audit Committee (All Council)
5

Current 
Member

Status New 
Member

Comments Termed? *RR

Jack Ralston Term Expired Jack Ralston Citizen Rep. Yes Yes

Bob Blair Term Expired Bob Blair Citizen Rep. Yes Yes
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Board of Adjustment – Construction
(Sub-Comm: Ramon Alvarez)

6

Current 
Member

Status New 
Member

Comments Termed? *RR

Chet 
Southworth

Term Expired Chet 
Southworth

Master Electrician/
Alternate

No Yes

Robert “Bob” 
Mitchell

Term Expired Robert “Bob” 
Mitchell

Engineer Yes Yes

Philip Marley Term Expired Philip Marley Architect Yes Yes

Tracy Archer Term Expired Tracy Archer Plumbing Contractor Yes Yes
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Board of Adjustment – Zoning 
(Sub-Comm: Ramon Alvarez, Debbie Nash-King)

7

Current 
Member

Status New 
Member

Comments Termed? *RR

Claudia Conroy Term Expired Van Fraley Citizen Rep. No No

Leo Gukeisen Term Expired Leo Gukeisen Citizen Rep. No Yes

Bear Jones Term Expired Bear Jones Citizen Rep. No Yes

Tad Dorroh Term Expired Tad Dorroh Citizen Rep. No Yes
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Capital Improvement Advisory Committee
(All Council)

8

Current 
Member

Status New Member Comments Termed? *RR

Louie Minor Term Expired Real Estate Develop. No N/A

Josh Welch Term Expired Josh Welch Real Estate Develop. No Yes

Camille Francis-
Howard

Term Expired Camille Francis-
Howard

Real Estate Develop. No Yes

Chet Southworth Term Expired Chet Southworth Real Estate Develop. No Yes

Johnny Frederick Term Expired Johnny Frederick Community Rep. No Yes

Patsy Bracey Term Expired Patsy Bracey Community Rep. No Yes

Angela Ann Santos Term Expired Levi Bannigan Community Rep. No Yes

Cyndi Rowe Term Expired Angela Ann Santos ETJ Resident No No

Vacant Sandra Wooten Community Rep.
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Civil Service Commission (City Manager)
9

Current Member Status New Member Comments Termed? *RR

Kenneth Hawthorne Term Expired Kenneth Hawthorne Citizen Rep. Yes Yes
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Community Development Advisory Committee
(All Council)

10

Current Member Status New Member Comments Termed? *RR

Mary Taylor Term Expired Mary Taylor Citizen Rep. No Yes

Teresa Cossey Term Expired Teresa Cossey Citizen Rep. No Yes

Jonathan Hildner Term Expired Toni Ringgold Citizen Rep. No No

Angela Ann Santos Term Expired Angela Ann Santos Citizen Rep. No Yes
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Downtown Advisory Committee (All Council)
11

Current 
Member

Status New Member Comments Termed? *RR

Vacant Resigned Kristin Wright Killeen Arts Commission
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Heritage Preservation Board (All Council)
12

Current Member Status New Member Comments Termed? *RR

Albert Galbreth Term Expired Treymont Cannon At-Large Rep. No No

Vivian Bark Term Expired Rebecca Williams At-Large Rep. No No

Mark Manning Term Expired Mark Manning KAHA No Yes

441



Killeen Economic Development Corporation
(All Council)

13

Current Member Status New Member Comments Termed? *RR

Jose Guzman Term Expired Jose Guzman KIF Rep. No Yes

Bobby Hoxworth Term Expired Todd Fox Chamber Rep. Yes No
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Killeen Sister Cities (All Council)
14

Current Member Status New Member Comments Termed
?

*RR

Monique Brand Term Expired Ladonna Barbee Citizen Rep. No No
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Planning and Zoning Commission (All Council)
15

Current Member Status New Member Comments Termed? *RR

Luvina Sabree Term Expired Luvina Sabree Position 7 No Yes

Cyndi Rowe Term Expired Cyndi Rowe Position 8 No Yes

Sandra O’Brien Term Expired Sandra O’Brien Position 9 No Yes
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Recreation Services Advisory Board
(All Council)

16

Current Member Status New Member Comments Termed? *RR

Holly Teel Term Expired Holly Teel District 1 No Yes

Joe Davis Term Expired Joe Davis District 3 No Yes

Anthony Kendrick Term Expired Anthony Kendrick At-Large No Yes

David Fleming Term Expired David Fleming At-Large No Yes
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Senior Citizens Advisory Board
(Sub-Comm: Nina Cobb, Joseph Solomon)

17

Current Member Status New Member Comments Termed
?

*RR

Emilio Fenderson Term Expired Stella Hinkson Citizen Rep. No No

Bear Jones Term Expired Bear Jones Citizen Rep. No Yes

Lee Choe Term Expired Lee Choe Citizen Rep. No Yes

Rosalind Stubbs Term Expired Rosalind Stubbs Citizen Rep. No Yes

Deborah Voigt Term Expired Julio Hinkson Citizen Rep. No No

Barbara Henke Unexpired Term Citizen Rep. No N/A
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Tax Increment Reinvestment Zone #2 Board
(All Council)

18

Current 
Member

Status New Member Comments Termed? *RR

Bobby Whitson Term Expired Bobby Whitson Bell County Rep. No Yes
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Recommendation

 Staff recommends that the City Council appoint individuals to 
fill identified vacancies and expired terms.

19
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Staff Report

City of Killeen

File Number: RS-23-157

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

Consider a memorandum/resolution authorizing the remainder of funds previously approved for 

Fiscal Year 2023 to defend the Bell County lawsuit related to marijuana enforcement be carried 

forward into FY 2024.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Holli Clements, City Attorney

SUBJECT: Carry Forward Funds for Bell County lawsuit from FY 2023 to FY 2024

BACKGROUND AND FINDINGS:

On February 8, 2023, the City engaged Sheils Winnubst, PC, to represent the City with regard to 

potential litigation regarding the marijuana enforcement ordinance. At the end of December 2022, 

Bell County authorized its attorneys to file suit against the City of Killeen related to the marijuana 

enforcement ordinance and on April 11, 2023, Bell County did file a lawsuit against the City seeking 

to invalidate the marijuana enforcement ordinance.  

The marijuana enforcement ordinance was adopted pursuant to the City Charter initiative process 

where the citizens of Killeen placed Proposition A on the November 8, 2022 ballot. The initiative 

ordinance was then passed by majority vote of the citizens of Killeen.  The ordinance limits certain 

enforcement action of low-level marijuana offenses.

On June 27, 2023, City Council ratified the agreement with Sheils Winnubst for legal services in an 

amount not to exceed $100,000 for Fiscal Year 2023 without further Council approval.  To date, 

$42,213.68 is remaining in authorized funding for Fiscal Year 2023.  

This item would not increase the amount of funding, but would carry forward the remainder of 

funds previously approved for FY 2023 into FY 2024.

THE ALTERNATIVES CONSIDERED:

The Council’s alternatives are to:

1.  Not authorize previously approved funds to defend the lawsuit be carried forward into FY 2024; 

or

2.  Authorize the previously approved funds to defend the lawsuit be carried forward into FY 2024.
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Which alternative is recommended? Why?

It is recommended that the City Council authorize the previously approved funds to defend the 

lawsuit be carried forward into FY 2024.

CONFORMITY TO CITY POLICY:

Approval of this item is in compliance with state law and city policy.  Expenses for legal services are 

professional services and exempt from competitive purchasing requirements.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

Expenditures for legal services for this contract will be determined by decisions made by the City 

with regard to the litigation, but limited to $100,000 without future Council action. This item would 

not increase the amount of funding, but would carry forward the remainder of funds previously 

approved for FY 2023 into FY 2024.

Is this a one-time or recurring expenditure?

Recurring until resolution of litigation.

Is this expenditure budgeted?

Funds are available in the General Fund Non-Departmental account 010-9501-491.47-11.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes.

RECOMMENDATION:

It is recommended that the City Council authorize the previously approved funds to defend the 

lawsuit be carried forward into FY 2024.

DEPARTMENTAL CLEARANCES:

Purchasing

Finance

City Manager

ATTACHED SUPPORTING DOCUMENTS:
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Agreement
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CARRY FORWARD FUNDS FOR 
BELL COUNTY LAWSUIT
September 19, 2023RS-23-157 455



Background

 On April 11, 2023, Bell County sued the City 
seeking to invalidate the marijuana enforcement 
ordinance adopted by the citizens of Killeen.

 On June 27, 2023, the City Council ratified an 
agreement with Sheils Winnubst for legal services in 
an amount not to exceed $100,000 for FY 2023 
without further Council approval.

 The balance remaining in authorized funding for FY 
2023 is $42,213.68.

2
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Carry forward
3

 The lawsuit was not resolved in 2023.
 To continue to defend the lawsuit, approval is 

needed to carry forward the remainder of funds 
previously approved for FY 2023 into FY 2024.
 This would not increase the amount of funding 

previously approved.
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Recommendation

 To continue to defend the lawsuit filed by Bell County, 
Staff recommends that the City Council approve 
carrying forward the remainder of previously 
approved funds into FY 2024.

4
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Staff Report

City of Killeen

File Number: PH-23-052

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

HOLD a public hearing and consider an ordinance amending the FY 2023 Annual Budget of the City 

of Killeen to adjust revenue and expenditure accounts in multiple funds.

DATE: September 19, 2023

TO: Kent Cagle, City Manager

FROM: Miranda Drake, Assistant Director of Finance

SUBJECT: Budget Amendment

BACKGROUND AND FINDINGS:

The Year End Budget Amendment serves to align budgets with projected revenues and 

expenditures. The City Charter authorizes the City Manager to approve budget amendments 

between accounts of the same department and fund. The City Council must approve budget 

amendments between accounts of different departments and to increase the overall budget of a 

fund.

The amendment focuses on sixteen non-grant initiatives and appropriates funds as follows:

1. Accounting for revenue received from reimbursable Texas Task Force 1 deployments 

and offsetting Fire Department overtime expenses.

2. Addressing insurance proceeds for claims across different General Fund departments, 

including claims for traffic control equipment and a fire claim from the Chamber of 

Commerce.

3. Appropriating revenue across multiple funds from reimbursable FEMA events (Winter Storm 

& COVID) and appropriating the General Fund's portion to address the Fire Department's 

budget shortfall caused by separation pay expenditures.

4. Recognizing the acquisition of newly leased assets in the General Fund, including a SendPro 

P Series Meter Mail Machine and a Canon Digital Copier at the Finance Department, Canon 

Digital Copiers at Human Resources, and Code Enforcement, Turf Equipment at Parks & 

Recreation, and a SendPro Mail Machine at the Police Department.

5. Facilitating the transfer of three assets (mowers) from the General Fund to the Solid Waste 

Fund.

6. Transferring funds within the Water & Sewer Fund to account for the additional costs 

incurred from water purchases from Bell County Water Control Improvement District (WCID) 

#1.

7. Recognizing the acquisition of a new leased asset in the Water & Sewer Fund, specifically a 
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SendPro Mail Machine at Utility Collections.

8. Transferring funds within the Water & Sewer Fund to accommodate increased costs for 

recently leased office equipment (postage machine).

9. Recognizing the acquisition of a new leased asset in the Solid Waste Fund, specifically a 

Canon Digital Copier.

10. Transferring funds within the Solid Waste Fund to account for the initial year of property tax 

charged in arrears for a leased Wheel Loader and addressing an arbitrage shortage in Solid 

Waste Debt Service.

11. Transferring funds within the Fleet Services Fund to accommodate increased costs for 

recently leased office equipment (printer).

12. Appropriating additional Mixed Beverage revenue and corresponding expenses directly tied to 

the increase in revenue and allocating extra funds to address Accounting Services expenses 

for two additional audits.

13. Recognizing the acquisition of a new leased asset in the Community Development Block 

Grant (CDBG) Fund, specifically a Canon Digital copier.

14. Appropriating Special Revenue Fund revenue for Opioid Settlement funds and Park 

Development Fund.

15. Accounting for TML insurance proceeds related to the December 2022 freeze damage to the 

Family Aquatics Center, which was originally covered with Governmental CIP Contingency 

funding.

16. Closing out two completed bond funds: Fund 386 Water & Sewer Improvement Bond Series 

2013 and Fund 576 Drainage Utility CO Bond Series 2006.

Fund Revenues Expenditure

General Fund $801,154 $797,754

Water & Sewer Fund 141,283 54,728

Solid Waste Fund 19,615 8,093

Drainage Utility Fund 55,977 -

Aviation Fund 4,201 -

Hotel Occupancy Tax Fund 108,883 73,167

Community Development Block Grant Fund 4,738 4,738

Park Development Benefit Fund 8,400 -

Opioid Settlement Fund 168,152 -

CIP/Bond Funds 198,331 198,331

Total $1,510,734 $1,136,811

The amendment includes one grant related item:

1. GRK Passenger Terminal Improvement.  Appropriate revenue for an BIL Airport 

Infrastructure Grant from the FAA and the offsetting project expense.  Appropriate the 

required match from the Passenger Facility Charge Fund.

Fund Revenues Expenditure

Aviation AIP Grants Fund $267,322 $267,322

Aviation PFC Fund - 29,703

Total $267,322 $297,025 

THE ALTERNATIVES CONSIDERED:

Option 1 - Do not approve the ordinance amending the FY 2023 Annual Budget.
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Option 2 - Approve the ordinance amending the FY 2023 Annual Budget.

Which alternative is recommended? Why?

Option 2 is recommended to approve the ordinance amending the FY 2023 Annual Budget.

CONFORMITY TO CITY POLICY:

The City’s Financial Governance Policies, Section V. Budget Administration (B)(1) states that City 

Council may amend or change the budget by ordinance.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

This FY 2023 budget amendment includes:

· General Fund: increase $801,154 in revenues and $797,754 in expenditures 

· Water and Sewer Fund: increase $141,283 in revenues and $54,728 in expenses

· Solid Waste Fund: increase $19,615 in revenues and $8,093 in expenses

· Drainage Fund: increase $55,977 in revenues and $0 in expenses 

· Aviation Fund: increase $4,201 in revenues and $0 in expenses

· Hotel Occupancy Tax Fund: increase $108,883 in revenues and $73,167 in expenses 

· Other Special Revenue Funds: increase $181,290 in revenues and $4,738 in expenditures

· Capital Improvement Program Funds: increase $465,653 in revenues and $495,356 in 

expenses

Is this a one-time or recurring expenditure?

One-time

Is this expenditure budgeted?

Upon approval of the attached ordinance amending the FY 2023 Annual Budget.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Upon approval of the attached ordinance amending the FY 2023 Annual Budget.

RECOMMENDATION:

City Council approve the ordinance amending the FY 2023 Annual Budget.

DEPARTMENTAL CLEARANCES:

Legal
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ATTACHED SUPPORTING DOCUMENTS:

Ordinance
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ORDINANCE NO. _______  
                      

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF KILLEEN, TEXAS, 
AMENDING THE FY 2023 ANNUAL BUDGET OF THE CITY OF KILLEEN TO ADJUST 
REVENUE AND EXPENDITURE ACCOUNTS IN MULTIPLE FUNDS; REPEALING ALL 
ORDINANCES OR PARTS OF ORDINANCES IN CONFLICT WITH THIS ORDINANCE; 
PROVIDING A SAVINGS CLAUSE; AND ESTABLISHING AN EFFECTIVE DATE. 
 
WHEREAS, a budget for operating the municipal government of the City of Killeen for the 
Fiscal Year October 1, 2022 to September 30, 2023, has been adopted by City Council in 
accordance with the City Charter; and 
 
WHEREAS, it is the desire of the Killeen City Council to amend the FY 2023 Annual 
Budget; and 
 
WHEREAS, the budget amendment requires City Council approval; 
 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
KILLEEN: 
 
SECTION 1.  That Ordinance 22-067, adopting a budget for operating the municipal 
government of the City of Killeen for the Fiscal year October 1, 2022 to September 30, 
2023, be amended as to the portion of said budget as follows: 
 

Account Number Description Budget Change Budget
010-0000-333.02-03 DHS-EMERGENCY DECLARATION -$                    

Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID) to 
address Fire Department's budget shortfall 
caused by Separation Pay expenses

494,150              

Budget Change Sub-total 494,150              
Account Sub-total 494,150              

010-0000-334.02-05 TEEX-TASK FORCE 129,831              
Appropriate revenue received from 
reimbursable Texas Task Force 1 
deployments and offsetting overtime 
expense.

24,151                

Budget Change Sub-total 24,151                
Account Sub-total 153,982              

Account Number Description Budget Change Budget
010-0000-391.05-40 TRANSFER FROM FUND 540 2,958,862           

Allocate funds to facilitate the transfer of 
three assets (mowers) from the General 
Fund to the Solid Waste Fund

3,400                  

Budget Change Sub-total 3,400                  
Account Sub-total 2,962,262           

Revenues:
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010-0000-392.02-01 INSURANCE PROCEEDS 257,173              
Allocate insurance proceeds for claims 
across different General Fund 
departments, encompassing claims for 
traffic control equipment and a fire claim 
from the Chamber of Commerce

177,450              

Budget Change Sub-total 177,450              
Account Sub-total 434,623              

010-0000-393.07-01 LEASE PROCEEDS -                      
Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

102,003              

Budget Change Sub-total 102,003              
Account Sub-total 102,003              

214-0000-333.02-03 DHS-EMERGENCY DECLARATION -                      
Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID). 35,716                

Budget Change Sub-total 35,716                
Account Sub-total 35,716                

214-0000-348.01-04 MIXED BEVERAGE SALES 168,259              
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

73,167                

Budget Change Sub-total 73,167                
Account Sub-total 241,426              

228-0000-393.07-01 LEASE PROCEEDS -                      
Allocate funds to acknowledge the 
procurement of new leased asset within 
the CDBG Fund, specifically a Canon 
Digital Copier.

4,738                  

Budget Change Sub-total 4,738                  
Account Sub-total 4,738                  

253-0000-347.08-01 PARK DEVELOPMENT FEE -                      

Allocate Park Development Fees received. 4,650                  

Budget Change Sub-total 4,650                  
Account Sub-total 4,650                  

Revenues (continued):
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Account Number Description Budget Change Budget
253-0000-347.08-02 FEE IN LIEU OF PARKLAND -                      

Allocate Park Development Fees received. 3,750                  

Budget Change Sub-total 3,750                  
Account Sub-total 3,750                  

254-0000-338.10-02 OPIOID SETTLEMENT -                      

Allocate Opioid Settlement funds received. 168,152              

Budget Change Sub-total 168,152              
Account Sub-total 168,152              

349-0000-392.02-01 INSURANCE PROCEEDS -                      
Appropriate TML insurance proceeds 
related to the December 2022 freeze 
damage to the Family Aquatics Center 
which was originally covered with 
Contingency funding.

97,720                

Budget Change Sub-total 97,720                
Account Sub-total 97,720                

375-0000-391.05-76 TRANSFER FROM FUND 576 -                      
Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 36,591                

Budget Change Sub-total 36,591                
Account Sub-total 36,591                

387-0000-391.03-86 TRANSFER FROM FUND 386 -                      
Appropriate budget to close out Fund 386 
Water & Sewer Improvement Bond Series 
2013

64,020                

Budget Change Sub-total 64,020                
Account Sub-total 64,020                

524-0000-332.15-02 USDOT-FAA 22,220,282         

GRK Passenger Terminal Mechanical 
Improvement Project.  Appropriate revenue 
for an BIL Airport Infrastructure Grant from 
the FAA and the offsetting project expense.  
Appropriate the required match from the 
Passenger Facility Charge Fund.

267,322              

Budget Change Sub-total 267,322              
Account Sub-total 22,487,604         

525-0000-333.02-03 DHS-EMERGENCY DECLARATION -                      
Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID). 4,201                  

Budget Change Sub-total 4,201                  
Account Sub-total 4,201                  

Revenues (continued):
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Account Number Description Budget Change Budget
540-0000-333.02-03 DHS-EMERGENCY DECLARATION -                      

Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID). 14,922                

Budget Change Sub-total 14,922                
Account Sub-total 14,922                

540-0000-393.07-01 LEASE PROCEEDS -                      

Allocate funds to recognize the acquisition 
of a newly leased asset in the Solid Waste 
Fund, specifically a Canon Digital Copier.

4,693                  

Budget Change Sub-total 4,693                  
Account Sub-total 4,693                  

550-0000-333.02-03 DHS-EMERGENCY DECLARATION -                      
Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID). 86,555                

Budget Change Sub-total 86,555                
Account Sub-total 86,555                

550-0000-393.07-01 LEASE PROCEEDS -                      

Allocate funds to acknowledge the 
procurement of new leased asset within 
the Water & Sewer Fund, specifically a 
SendPro Mail Machine at Utility Collections.

54,728                

Budget Change Sub-total 54,728                
Account Sub-total 54,728                

575-0000-333.02-03 DHS-EMERGENCY DECLARATION -                      
Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID). 55,977                

Budget Change Sub-total 55,977                
Account Sub-total 55,977                

REVENUES TOTAL 1,778,056$         27,512,463$       

Account Number Description Budget Change Budget
010-2010-415.61-40 EQUIPMENT AND MACHINERY -$                    

Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

4,462                  

Budget Change Sub-total 4,462                  
Account Sub-total 4,462                  

Expenditures:

Revenues (continued):
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Account Number Description Budget Change Budget
010-2305-418.61-40 COMP EQUIP/SOFTWARE -                      

Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

5,120                  

Budget Change Sub-total 5,120                  
Account Sub-total 5,120                  

010-3025-425.61-40 COMP EQUIP/SOFTWARE -                      
Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

58,700                

Budget Change Sub-total 58,700                
Account Sub-total 58,700                

010-4053-450.61-40 COMP EQUIP/SOFTWARE -                      
Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

4,841                  

Budget Change Sub-total 4,841                  
Account Sub-total 4,841                  

010-6050-441.61-40 COMP EQUIP/SOFTWARE -                      
Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

10,353                

Budget Change Sub-total 10,353                
Account Sub-total 10,353                

Expenditures (continued):
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Account Number Description Budget Change Budget
010-7070-442.40-15 OVERTIME 1,150,940           

Appropriate revenue received from 
reimbursable Texas Task Force 1 
deployments and offsetting overtime 
expense.

24,151                

Budget Change Sub-total 24,151                
Account Sub-total 1,175,091           

010-7070-442.40-24 SEPARATION PAY -                      

Allocate revenue from reimbursable FEMA 
events (Winter Storm & COVID) to 
address Fire Department's budget shortfall 
caused by Separation Pay expenses

494,150              

Budget Change Sub-total 494,150              
Account Sub-total 494,150              

010-9501-441.61-40 COMP EQUIP/SOFTWARE -                      
Allocate funds to formally recognize the 
acquisition of newly leased assets in the 
General Fund. These assets comprise a 
SendPro P Series Meter Mail Machine and 
a Canon Digital Copier at the Finance 
Department, Canon Digital Copiers at 
Human Resources, and Code 
Enforcement, Turf Equipment at Parks & 
Recreation, and a SendPro Mail Machine 
at the Police Department.

18,527                

Budget Change Sub-total 18,527                
Account Sub-total 18,527                

010-9501-491.44-85 CLAIMS AND DAMAGES 257,173              
Allocate insurance proceeds for claims 
across different General Fund 
departments, encompassing claims for 
traffic control equipment and a fire claim 
from the Chamber of Commerce

177,450              

Budget Change Sub-total 177,450              
Account Sub-total 434,623              

214-0706-457.41-65 SUPPLIES 11,350                
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

1,831                  

Budget Change Sub-total 1,831                  
Account Sub-total 13,181                

Expenditures (continued):
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Account Number Description Budget Change Budget
214-0706-457.44-15 INSURANCE 8,700                  

Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

12,900                

Budget Change Sub-total 12,900                
Account Sub-total 21,600                

214-0706-457.44-19 MERCHANT SERVICES 9,524                  
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

4,971                  

Budget Change Sub-total 4,971                  
Account Sub-total 14,495                

214-0706-457.47-99 PROFESSIONAL SERVICES 72,000                
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

37,253                

Budget Change Sub-total 37,253                
Account Sub-total 109,253              

214-0706-457.50-17 COST OF GOODS SOLD 43,500                
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

13,016                

Budget Change Sub-total 13,016                
Account Sub-total 56,516                

214-9501-491.47-30 ACCOUNTING SERVICES 11,923                
Allocate additional Mixed Beverage 
revenue and corresponding expenses 
directly tied to the increase in revenue and 
allocate extra funds to address Accounting 
Services expenses for two additional 
audits.

3,196                  

Budget Change Sub-total 3,196                  
Account Sub-total 15,119                

Expenditures (continued):
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Account Number Description Budget Change Budget
228-3250-426.61-40 COMP EQUIP/SOFTWARE -                      

Allocate funds to acknowledge the 
procurement of new leased asset within 
the CDBG Fund, specifically a Canon 
Digital Copier.

4,738                  

Budget Change Sub-total 4,738                  
Account Sub-total 4,738                  

349-8995-493.69-05 CONTINGENCY 67,495                
Appropriate TML insurance proceeds 
related to the December 2022 freeze 
damage to the Family Aquatics Center 
which was originally covered with 
Contingency funding.

97,720                

Budget Change Sub-total 97,720                
Account Sub-total 165,215              

375-8934-493.69-03 CONSTRUCTION 4,618,295           
Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 36,591                

Budget Change Sub-total 36,591                
Account Sub-total 4,654,886           

386-3495-800.54-99 18" GRAVITY MAIN (11S) 110,737              
Appropriate budget to close out Fund 386 
Water & Sewer Improvement Bond Series 
2013

(63,860)               

Budget Change Sub-total (63,860)               
Account Sub-total 46,877                

386-9501-491.93-87 TRANSFER TO FUND 387 -                      
Appropriate budget to close out Fund 386 
Water & Sewer Improvement Bond Series 
2013

64,020                

Budget Change Sub-total 64,020                
Account Sub-total 64,020                

387-8934-493.69-01 DESIGN/ENGINEERING 1,683,034           
Appropriate budget to close out Fund 386 
Water & Sewer Improvement Bond Series 
2013

63,860                

Budget Change Sub-total 63,860                
Account Sub-total 1,746,894           

524-0515-521.44-28 NOTICES REQUIRED BY LAW 55                       

GRK Passenger Terminal Mechanical 
Improvement Project.  Appropriate revenue 
for an BIL Airport Infrastructure Grant from 
the FAA and the offsetting project expense.  
Appropriate the required match from the 
Passenger Facility Charge Fund.

450                     

Budget Change Sub-total 450                     
Account Sub-total 505                     

Expenditures (continued):
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Account Number Description Budget Change Budget
524-0515-521.69-01 DESIGN/ENGINEERING 1,785,617           

GRK Passenger Terminal Mechanical 
Improvement Project.  Appropriate revenue 
for an BIL Airport Infrastructure Grant from 
the FAA and the offsetting project expense.  
Appropriate the required match from the 
Passenger Facility Charge Fund.

266,872              

Budget Change Sub-total 266,872              
Account Sub-total 2,052,489           

529-0510-521.69-07 PFC PROJECTS 1,601,330           

GRK Passenger Terminal Mechanical 
Improvement Project.  Appropriate revenue 
for an BIL Airport Infrastructure Grant from 
the FAA and the offsetting project expense.  
Appropriate the required match from the 
Passenger Facility Charge Fund.

29,703                

Budget Change Sub-total 29,703                
Account Sub-total 1,631,033           

540-3465-439.61-40 COMP EQUIP/SOFTWARE -                      

Allocate funds to recognize the acquisition 
of a newly leased asset in the Solid Waste 
Fund, specifically a Canon Digital Copier.

4,693                  

Budget Change Sub-total 4,693                  
Account Sub-total 4,693                  

540-9000-489.72-11 ARBITRAGE CALCULATION 500                     
Transfer funds within the Solid Waste 
Fund to account for the initial year of 
property tax charged in arrears for a 
leased Wheel Loader and address 
arbitrage shortage in Solid Waste Debt 
Service.

220                     

Budget Change Sub-total 220                     
Account Sub-total 720                     

540-9034-489.72-14 OTHER LEASE COST 3,790                  
Transfer funds within the Solid Waste 
Fund to account for the initial year of 
property tax charged in arrears for a 
leased Wheel Loader and address 
arbitrage shortage in Solid Waste Debt 
Service.

3,547                  

Budget Change Sub-total 3,547                  
Account Sub-total 7,337                  

Expenditures (continued):
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Account Number Description Budget Change Budget
540-9501-491.47-30 ACCOUNTING SERVICES 15,788                

Transfer funds within the Solid Waste 
Fund to account for the initial year of 
property tax charged in arrears for a 
leased Wheel Loader and address 
arbitrage shortage in Solid Waste Debt 
Service.

(3,767)                 

Budget Change Sub-total (3,767)                 
Account Sub-total 12,021                

540-9501-491.90-10 TRANSFER TO FUND 010 2,958,862           
Allocate funds to facilitate the transfer of 
three assets (mowers) from the General 
Fund to the Solid Waste Fund

3,400                  

Budget Change Sub-total 3,400                  
Account Sub-total 2,962,262           

550-2050-411.61-40 COMP EQUIP/SOFTWARE -                      

Allocate funds to acknowledge the 
procurement of new leased asset within 
the Water & Sewer Fund, specifically a 
SendPro Mail Machine at Utility Collections.

54,728                

Budget Change Sub-total 54,728                
Account Sub-total 54,728                

550-3410-436.50-92 WATER PURCHASE 4,303,711           
Transfer funds within the Water & Sewer 
Fund to account for the additional costs 
incurred from water purchases.

289,800              

Budget Change Sub-total 289,800              
Account Sub-total 4,593,511           

550-9020-489.71-12 LEASE PRINCIPAL 25,034                
Transfer funds within the Water & Sewer 
Fund to accommodate increased costs for 
recently leased office equipment (postage 
machine).

1,716                  

Budget Change Sub-total 1,716                  
Account Sub-total 26,750                

550-9501-491.47-30 ACCOUNTING SERVICES 53,527                
Transfer funds within the Water & Sewer 
Fund to accommodate increased costs for 
recently leased office equipment (postage 
machine).

(1,716)                 

Budget Change Sub-total (1,716)                 
Account Sub-total 51,811                

550-9501-491.50-90 BAD DEBT 289,800              
Transfer funds within the Water & Sewer 
Fund to account for the additional costs 
incurred from water purchases.

(289,800)             

Budget Change Sub-total (289,800)             
Account Sub-total -                      

Expenditures (continued):
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Account Number Description Budget Change Budget
576-9591-495.44-28 NOTICES REQUIRED BY LAW 404                     

Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 (404)                    

Budget Change Sub-total (404)                    
Account Sub-total -                      

576-9591-495.63-26 GREENFOREST CIRCLE 89,012                
Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 (19,455)               

Budget Change Sub-total (19,455)               
Account Sub-total 69,557                

576-9591-495.63-28 WOLF DITCH DRAINAGE 146,211              
Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 (16,732)               

Budget Change Sub-total (16,732)               
Account Sub-total 129,479              

576-9591-495.93-75 TRANSFERS TO FUND 375 -                      
Appropriate budget to close out Fund 576 
Drainage Utility CO Bond Series 2006 36,591                

Budget Change Sub-total 36,591                
Account Sub-total 36,591                

601-2033-415.47-30 ACCOUNTING SERVICES 1,242                  

Transfer funds within the Fleet Services 
Fund to accommodate increased costs for 
recently leased office equipment (printer).

(140)                    

Budget Change Sub-total (140)                    
Account Sub-total 1,102                  

601-9020-489.71-12 LEASE PRINCIPAL 2,108                  

Transfer funds within the Fleet Services 
Fund to accommodate increased costs for 
recently leased office equipment (printer).

120                     

Budget Change Sub-total 120                     
Account Sub-total 2,228                  

601-9020-489.72-13 LEASE INTEREST 767                     

Transfer funds within the Fleet Services 
Fund to accommodate increased costs for 
recently leased office equipment (printer).

20                       

Budget Change Sub-total 20                       
Account Sub-total 787                     

EXPENDITURES TOTAL 1,433,836$         20,756,265$       

Expenditures (continued):

 
 
SECTION II:  That the City Council finds that the public notice and public hearing 
requirements of Section 38 and 56 of the City Charter have been complied with prior to 
the enactment of this ordinance. 
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SECTION III:   That should any section or part of any section or paragraph of this ordinance 
be declared invalid or unconstitutional for any reason, it shall not invalidate or impair the 
validity, force or effect of any other section or sections or part of a section or paragraph of 
this ordinance.  
 

SECTION IV:  That all ordinances or parts of ordinances in conflict with the provisions of 
this ordinance are hereby repealed to the extent of such conflict. 
 

SECTION V:  That this ordinance shall be effective after its passage and publication 
according to law. 
 
PASSED AND APPROVED at a regular meeting of the City Council of the City of Killeen, 
Texas, this 26th day of September, 2023, at which meeting a quorum was present, held in 
accordance with the provisions of V.T.C.A., Government Code, §551.001 et seq. 
 
 

APPROVED 
 
 
 
       __________________________ 

Debbie Nash-King 
Mayor 

 
 
ATTEST:      APPROVED AS TO FORM:   
  
 
 
____________________________  __________________________ 
Laura J. Calcote     Holli C. Clements 
City Secretary     City Attorney 
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FY 2023 YEAR-END
BUDGET AMENDMENT
September 19, 2023PH-23-052 475



2

 General Fund

 Asset Transfer

 Insurance Proceeds

 Lease Inceptions

 Reimbursements

 Separation Pay

 Water & Sewer Fund

 Lease Costs

 Lease Inception

 Reimbursements

 Water Purchase

 Solid Waste Fund

 Arbitrage Cost

 Asset Transfer

 Lease Costs

 Lease Inception

 Reimbursements

 Drainage Utility 
Fund

 Reimbursements

 Aviation Fund

 Reimbursements

 Fleet Service Fund

 Lease Costs

 Hotel Occupancy 
Tax Fund

 Audit Costs

 Merchant Services

 Mixed Beverage 
Sales

 Reimbursement

 CDBG Fund

 Lease Inception

 Special Revenue 
Funds

 Opioid Settlement

 Park Development 
Fee

 Capital Improvement 
Funds

 Aviation Grant

 Bond Completions

 Insurance Proceeds 

Budget Amendment - Overview
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Budget Amendment - General Fund
3

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$                 494,150$          494,150$          
TEEX-Task Force 129,831            24,151              153,982            
Transfer From Fund 540 2,958,862         3,400                2,962,262         
Insurance Proceeds 257,173            177,450            434,623            
Lease Proceeds -                   102,003            102,003            

Total Revenue 3,345,866$        801,154$          4,147,020$        
Comp Equip/Software -$                 102,003$          102,003$          
Overtime 1,150,940         24,151              1,175,091         
Separation Pay -                   494,150            494,150            
Claims And Damages 257,173            177,450            434,623            

Total Expense 1,408,113$        797,754$          2,205,867$        477



Budget Amendment - Water & Sewer Fund
4

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$                 86,555$            86,555$            
Lease Proceeds -                   54,728              54,728              

Total Revenue -$                 141,283$          141,283$          
Comp Equip/Software -$                 54,728              54,728$            
Water Purchase 4,303,711         289,800            4,593,511         
Bad Debt 289,800            (289,800)           -                   
Lease Principal 25,034              1,716                26,750              
Accounting Services 53,527              (1,716)               51,811              

Total Expense 4,672,072$        54,728$            4,726,800$        
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Budget Amendment - Solid Waste Fund
5

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$                 14,922$            14,922$            
Lease Proceeds -                   4,693                4,693                

Total Revenue -$                 19,615$            19,615$            
Comp Equip/Software -$                 4,693$              4,693$              
Arbitrage Calculation 500                  220                  720                  
Other Lease Cost 3,790                3,547                7,337                
Accounting Services 15,788              (3,767)               12,021              
Transfer To Fund 010 2,958,862         3,400                2,962,262         

Total Expense 2,978,940$        8,093$              2,987,033$        
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Budget Amendment - Drainage Utility Fund
6

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$                 55,977$            55,977$            

Total Revenue -$                 55,977$            55,977$            
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Budget Amendment - Aviation Fund
7

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$                 4,201$              4,201$              

Total Revenue -$                 4,201$              4,201$              
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Budget Amendment - Fleet Service Fund
8

Description FY 2023 Budget Budget Change Amended Budget
-$               -$              -$                 

Total Revenue -$               -$              -$                 
Lease Principal 2,108$           120$             2,228$              
Lease Interest 767                20                 787                  
Accounting Services 1,242             (140)              1,102                

Total Expense 4,117$            -$              4,117$              
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Budget Amendment - Hotel Occupancy Tax Fund
9

Description FY 2023 Budget Budget Change Amended Budget
DHS-Emergency Declaration -$               35,716$        35,716$            
Mixed Beverage Sales 168,259         73,167          241,426            

Total Revenue 168,259$        108,883$       277,142$          
Supplies 11,350$         1,831$          13,181$            
Insurance 8,700             12,900          21,600              
Merchant Services 9,524             4,971            14,495              
Professional Services 72,000           37,253          109,253            
Cost Of Goods Sold 43,500           13,016          56,516              
Accounting Services 11,923           3,196            15,119              

Total Expense 156,997$        73,167$         230,164$          483



Budget Amendment - CDBG Fund
10

Description FY 2023 Budget Budget Change Amended Budget
Lease Proceeds -$                 4,738$              4,738$              

Total Revenue -$                 4,738$              4,738$              
Comp Equip/Software -$                 4,738$              4,738$              

Total Expense -$                 4,738$              4,738$              

484



11

 Opioid Settlement Fund

 Park Development Benefit Fund

Budget Amendment - Special Revenue Funds

Description FY 2023 Budget Budget Change Amended Budget
Opioid Settlement -$               168,152$      168,152$          

Total Revenue -$               168,152$       168,152$          

Description FY 2023 Budget Budget Change Amended Budget
Park Development Fee -$               4,650$          4,650$              
Fee In Lieu Of Parkland -                 3,750            3,750                

Total Revenue -$               8,400$           8,400$              
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Budget Amendment - CIP Bond Completion
12

 Finalize closure of Fund 386 Water & Sewer Improvement Bond Series 2013 

Description FY 2023 Budget Budget Change Amended Budget
Transfer From Fund 386 -$               64,020$        64,020$            

Total Revenue -$               64,020$         64,020$            
Design/Engineering 1,683,034$     63,860$        1,746,894$       
Transfer To Fund 387 -                 64,020          64,020              
18" Gravity Main (11S) 110,737         (63,860)         46,877              

Total Expense 1,793,771$      64,020$         1,857,791$        
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Budget Amendment - CIP Bond Completion
13

 Finalize closure of Fund 576 Drainage Utility CO Bond Series 2006

Description FY 2023 Budget Budget Change Amended Budget
Transfer From Fund 576 -$               36,591$        36,591$            

Total Revenue -$               36,591$         36,591$            
Construction 4,618,295$     36,591$        4,654,886$       
Transfers To Fund 375 -                 36,591          36,591              
Notices Required By Law 404                (404)              -                   
Greenforest Circle 89,012           (19,455)         69,557              
Wolf Ditch Drainage 146,211         (16,732)         129,479            

Total Expense 4,853,922$      36,591$         4,890,513$        
487



Budget Amendment - CIP Aviation Funds
14

 GRK Passenger Terminal Mechanical Improvements Project
 Appropriate revenue for a BIL Airport Infrastructure Grant from the FAA, 

offsetting project expense, and allocate the required match from the 
Passenger Facility Charge Fund

Description FY 2023 Budget Budget Change Amended Budget
USDOT-FAA 22,220,282$   267,322$      22,487,604$     

Total Revenue 22,220,282$    267,322$       22,487,604$      
Notices Required By Law 55$                450$             505$                
Design/Engineering 1,785,617       266,872        2,052,489         
Pfc Projects 1,601,330       29,703          1,631,033         

Total Expense 3,387,002$      297,025$       3,684,027$        488



Budget Amendment - CIP Governmental
15

 Allocate TML insurance proceeds tied to the December 2022 
freeze originally covered by Governmental CIP Contingency funds

Description FY 2023 Budget Budget Change Amended Budget
Insurance Proceeds -$               97,720$        97,720$            

Total Revenue -$               97,720$         97,720$            
Contingency 67,495$         97,720$        165,215$          

Total Expense 67,495$          97,720$         165,215$          
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Recommendation

City Council approve the ordinance amending the 
FY 2023 Annual Budget
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Staff Report

City of Killeen

File Number: PH-23-053

1 09/26/2023City CouncilReviewed and 

Referred

09/19/2023City Council Workshop

HOLD a public hearing and consider an ordinance submitted by Bianca Hall, on behalf of Rebecca 

Tinkshell, who is deceased (Case #Z23-19) to rezone Lot 1, Block 2, out of the Morris & Goode 

Survey, from “B-5” (Business District) to “R-1” (Single-Family Residential District). The property is 

locally addressed as 801 E. Avenue G, Killeen, Texas.

DATE: September 19, 2023.

TO: Kent Cagle, City Manager.

FROM: Edwin Revell, Executive Director of Development Services

SUBJECT: Zoning Case #23-19: “B-5” (Business District) to “R-1” (Single-Family 

Residential District). 

BACKGROUND AND FINDINGS:

Property Information: 

Property Owner: Rebecca Tinkshell (Deceased)

Agent: Bianca Hall

Current Zoning: “B-5” 

Proposed Zoning: “R-1” 

Current FLUM Designation: ‘Residential Mix’

Summary of Request: 

Bianca Hall, on behalf of Rebecca Tinkshell (Deceased), has submitted a request to rezone Lot 1, 

Block 1, Morris & Goode, from “B-5” (Business District) to “R-1” (Single-Family Residential District).  

The purpose of the request is to change the zoning of the subject property to make it consistent 

with the actual land use of “R-1” (Single-Family Residential District) zoning.  The property owner’s 

intent is to bring the property into conformance with the current district regulations.

Killeen Code of Ordinances Chapter 31 Compliance:

In accordance with Killeen Code of Ordinances Sec. 31-168(1), one-family dwellings, including 

site-built and modular construction, are allowed by right in the “R-1” (Single-Family Residential) 

zoning district. The current structure is currently considered a legal non-conforming use, which is 

subject to Killeen Code of Ordinances Sec. 31-51.  The intent of this request is to bring the existing 

structure into conformance.
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Staff Report Continued (PH-23-053)

Zoning/Plat Case History:

Staff was unable to determine the date of the zoning.  The property was platted as part of the 

Morris Goode Subdivision Pre-1950.

Character of the Area:

North: Existing commercial businesses zoned “B-5” (Business District)

South: Existing commercial businesses zoned “B-5” (Business District)

West: Existing Single-Family Residences zoned “B-5” (Business District) and “R-2” (Two-Family 

Residential District)

East: Existing Single-Family Residences zoned “B-5” (Business District)

Future Land Use Map Analysis:

This property is located within the ‘Neighborhood Infill’ area on the Growth Sector Map and is 

designated as ‘Residential Mix’ on the Future Land Use Map (FLUM) of the 2022 Comprehensive 

Plan.

The ‘Neighborhood Infill’ growth sector includes areas of the city that are already developed and 

have access to city services and infrastructure, but have vacant, underutilized, or poorly developed 

properties.  Growth policies for this sector should encourage development or redevelopment of 

these properties with accessory dwelling units, small-plexes (2-4 units), and micro commercial that 

provides incremental increases in density.  Development should match the existing character and 

improve walkable access to businesses and amenities for people living and working in the vicinity.

The request supports or furthers the following 2022 Comprehensive Plan recommendations:

· LU3 - Encourage incremental evolution of neighborhoods

· LU3.2 Recommends rezoning properties in areas which need revitalization in Traditional 

Neighborhoods.

· LU4 - Prioritize infill and revitalization in north Killeen

· NH6 - Shift the market to include existing housing

The Comprehensive Plan promotes incremental redevelopment of properties in Killeen that can add 

to a widespread improvement.  Additionally, staff finds the proposed rezoning is consistent with the 

surrounding area, which consists of a mix of housing types.

Neighborhood Analysis:

Land use:

· This property is located within Killeen Development Zone #1

· Current land use mix within this area comprises approximately:

· 16% non-residential zoning districts

· 84% residential uses

Zoning district breakdown in DZ2:

· 33% non-residential zoning districts

· 66% residential zoning districts

· 1% Special Districts*

Page 2City of Killeen Printed on 9/22/2023

492



Staff Report Continued (PH-23-053)

*These numbers exclude a detailed breakdown of special districts such as conditional or special use 

permits and planned unit developments.

Water, Sewer and Drainage Services:

Provider:  City of Killeen

Within Service Area: Yes

Feasibility Study or Service Commitment:  Water, sanitary sewer, and drainage utility service is 

located within the City of Killeen municipal utility service area and available to the subject tract.

Transportation and Thoroughfare Plan:

Ingress and egress to the property is from E. Avenue G and S. 16th St., which are classified as a 60 

ft. wide Local Streets on the City of Killeen Comprehensive Plan. Staff estimates that there will be 

9.44 trips per day and has determined that a Traffic Impact Analysis is not required for the 

proposed land use.

Environmental Assessment:

The property is not within any FEMA regulatory Special Flood Hazard Area (SFHA).  There are no 

other known wetland areas on or adjacent to the property as identified on the National Wetlands 

Inventory. 

Public Notification:

Staff notified thirty-nine (39) surrounding property owners regarding this request.  Of those 

property owners notified, twenty-four (24) reside outside of the 200-foot notification boundary 

required by the State, but within the 400-foot notification boundary required by Council; and eleven 

(11) reside outside of Killeen.  As of date of this staff report, staff has received zero (0) written 

responses regarding the request.

Staff Findings:

Please see the Future Land Use Map Analysis and Neighborhood Analysis sections. 

THE ALTERNATIVES CONSIDERED:

The City Council may:

· Disapprove the applicant’s request;

· Approve a more restrictive zoning district than requested; or

· Approve the request as presented by the applicant

Which alternative is recommended? Why?

Staff recommends approval of the applicant’s request to rezone the subject property from “B-5” 

(Business District) to “R-1” (Single-Family Residential District) as presented.

Staff supports the applicant’s intent to rezone to “R-1” (Single-Family Residential District). The 
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Staff Report Continued (PH-23-053)

current structure is currently considered a legal non-conforming use, which is subject to Killeen Code 

of Ordinances Sec. 31-51.  The intent of this request is to bring the existing structure into 

conformance with the zoning ordinance.

The request is consistent with the Future Land Use Map (FLUM).

CONFORMITY TO CITY POLICY:

This zoning request conforms to the City’s policy and procedures, as detailed in Chapter 31 of the 

Killeen Code of Ordinances.  

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years? 

This zoning request does not involve the expenditure of City funds. 

Is this a one-time or recurring expenditure?  

This is not applicable.

Is this expenditure budgeted?  

This is not applicable.

If not, where will the money come from?  

This is not applicable.

Is there a sufficient amount in the budgeted line-item for this expenditure? 

This is not applicable.

RECOMMENDATION:

At their regular meeting on August 21, 2023, the Planning and Zoning Commission recommended 

approval of the applicant’s request to rezone the subject property from “B-5” (Business District) to 

“R-1” (Single-Family Residential District) by a vote of 7 to 0.

DEPARTMENTAL CLEARANCES:

This item has been reviewed by the Planning and Legal staff.

ATTACHED SUPPORTING DOCUMENTS:

Maps

Site Photos

Letter of Request

Minutes 

Ordinance

Considerations  
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SITE PHOTOS 
Case #Z23-19: “B-5” to “R-1” 

 
 
View of the subject property looking north: 
 

 
 
View of the surrounding property looking south:  
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SITE PHOTOS 
Case #Z23-19: “B-5” to “R-1” 

 
 
View of the surrounding property to the east: 
 

 
 
View of the surrounding property looking west:  
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MINUTES 

PLANNING AND ZONING COMMISSION MEETING 

AUGUST 21, 2023 

 

CASE #Z23-19 
“B-5” to “R-1” 

 

 

 HOLD a public hearing and consider a request submitted by Bianca Hall, on behalf of 

Rebecca Tinkshell, who is deceased, (Case #Z23-19) to rezone Lot 1, Block 2, out of the 

Morris & Goode Survey, from “B-5” (Business District) to “R-1” (Single-Family Residential 

District). The property is locally addressed as 801 East Avenue G, Killeen, Texas. 

 

Mr. Hermosillo presented the staff report for this item. He stated that, if approved, the 

applicant intends to bring the existing structure into conformance with the zoning ordinance. 

 

The request for “R-1” (Single-Family Residential District) is consistent with the 

recommendations ‘Residential Mix’ land use designation. Staff finds that the lot matches the 

existing character of the neighboring lot. 

 

Mr. Hermosillo stated that staff finds the request is consistent with the 2022 Comprehensive 

Plan and with the character of the surrounding area. Therefore, staff recommends approval 

of the request as presented. 

 

Mr. Hermosillo stated that the agent, Bianca Hall, was unable to attend the meeting due to a 

family emergency. 

 

Chairman Minor opened the public hearing at 5:09 p.m. 

 

With no one wishing to speak, public hearing was closed at 5:09 p.m. 

 

Commissioner Jones moved to approve the request as presented. Commissioner Gukeisen 

seconded, and the motion passed by a vote of 7 to 0. 
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ORDINANCE _______________________   
 
 
 
AN ORDINANCE AMENDING THE CITY OF KILLEEN ZONING ORDINANCE BY 
CHANGING THE ZONING OF LOT 1, BLOCK 2, OUT OF THE MORRIS & GOODE 
ADDITION, FROM “B-5” (BUSINESS DISTRICT) TO “R-1” (SINGLE-FAMILY 
RESIDENTIAL DISTRICT.; PROVIDING A SAVINGS CLAUSE; PROVIDING FOR 
THE REPEAL OF CONFLICTING PROVISIONS; PROVIDING FOR AN EFFECTIVE 
DATE. 
 
 

WHEREAS, pursuant to Chapter 211 of the Texas Local Government Code and Section 

31-39 of the City of Killeen Code of Ordinances, the City Council, upon application, may amend 

the City of Killeen Zoning Ordinance following a recommendation by the Planning and Zoning 

Commission and a public hearing; 

WHEREAS, Bianca Hall, on behalf of Rebecca Tinkshell (Deceased), presented to the 

City of Killeen, a request for an amendment to the City of Killeen Zoning Ordinance by changing 

the classification of Lot 1, Block 2, out of the Morris & Goode Addition, from “B-5” (Business 

District) to “R-1” (Single-Family Residential District); 

WHEREAS, the Planning and Zoning Commission of the City of Killeen, following a 

public hearing on the 21st day of August 2023, duly recommended approval of the application 

for amendment; 

WHEREAS, due notice of the filing of said request and the date of hearing thereon was 

given as required by law, and hearing on said request was set for 5:00 P.M., on the 26th day of 

September 2023, at the City Hall, City of Killeen; and 

WHEREAS, the City Council at said hearing duly considered said request, the action of 

the Planning and Zoning Commission, and the evidence in support thereof, and the City Council 

being of the majority opinion that the applicant’s zoning request should be approved as 

recommended by the Planning and Zoning Commission. 
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NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF KILLEEN: 

SECTION I.  That the zoning classification of Lot 1, Block 2, out of the Morris & Goode 

Addition, from “B-5” (Business District) to “R-1” (Single-Family Residential District); said 

request being duly recommended for approval of “R-1” (Single-Family Residential District), for 

the property locally addressed as 801 E. Avenue G, Killeen, Texas. 

SECTION II.  That should any section or part of this ordinance be declared 

unconstitutional or invalid for any reason, it shall not invalidate or impair the validity, force, or 

effect of any other section or parts of this ordinance. 

SECTION III.  That all ordinances and resolutions, or parts thereof, in conflict with the 

provisions of this ordinance are hereby repealed to the extent of such conflict. 

SECTION IV.  That this ordinance shall take effect immediately upon passage of the 

ordinance. 

PASSED AND APPROVED at a regular meeting of the City Council of the City of 

Killeen, Texas, this 26th day of September 2023, at which meeting a quorum was present, held 

in accordance with the provisions of V.T.C.A., Government Code, §551.001 et seq. 

 
APPROVED: 

 
__________________________ 
Debbie Nash-King, MAYOR 

 
 
 
ATTEST: 
 
________________________________ 
Laura J. Calcote, CITY SECRETARY 
 
APPROVED AS TO FORM 
 
________________________________ 
Holli C. Clements, CITY ATTORNEY 
Case #Z23-19 
Ord.   #23-___ 503



CONSIDERATIONS 

T:\Planning Mapping\Planning Shared\P&Z\Pharr v Tippitt.doc 

 
 
 
Texas Supreme Court in Pharr v. Tippitt, 616 S. W 2

nd
 173 (Tex 1981) established general guidelines which the 

Planning and Zoning Commission and City Council should take into consideration when making their respective 
recommendation and decision on a zoning request. 
 

A. General Factors to Consider: 
 
Is the request in accordance with the comprehensive plan? 
 
Is the request designed to lessen congestion in the streets; secure safety from fire, panic or other 
dangers; promote health and the general welfare; provide adequate light and air; prevent the 
overcrowding of land; avoid undue concentration of population; or facilitate the adequate provision of 
transportation, water, sewers, schools, parks and other public requirements? 
 
What if any, is the nature and degree of an adverse impact upon neighboring lands? 
 
The suitability or unsuitability of the tract for use as presently zoned. 
 
Whether the amendment bears a substantial relationship to the public health, safety, morals or 
general welfare or protects and preserves historical and cultural places and areas. 
 
Whether there is a substantial public need or purpose for the new zoning. 
 
Whether there have been substantially changed conditions in the neighborhood. 
 
Is the new zoning substantially inconsistent with the zoning of neighboring lands? (Whether the new 
zoning is more or less restrictive.) 
 
The size of the tract in relation to the affected neighboring lands – is the tract a small tract or isolated 
tract asking for preferential treatment that differs from that accorded similar surrounding land without 
first proving changes in conditions? 
 
Any other factors which will substantially affect the health, safety, morals or general welfare. 

 
B. Conditional Use Permit (if applicable) 

 
Whether the use in harmonious with and adaptable to buildings, structures and use of abutting 
property and other property in the vicinity of the premises under construction. 

  
C. Conditions to Consider 
 

1. Occupation shall be conducted only by members of family living in home. 
2. No outside storage or display 
3. Cannot change the outside appearance of the dwelling so that it is altered from its residential 

character. 
4. Cannot allow the performance of the business activity to be visible from the street. 
5. Cannot use any window display to advertise or call attention to the business. 
6. Cannot have any signs 
7. No off-street parking or on-street parking of more than two (2) vehicles at any one time for 

business related customer parking. 
8. No retail sales. 
9. Length of Permit. 
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September 19, 2023PH-23-053

CASE #Z23-19 
“B-5” TO “R-1”
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Case #Z23-19: “B-5” to “R-1”

 HOLD a public hearing and consider a request submitted by

Bianca Hall, on behalf of Rebecca Tinkshell, who is deceased,

(Case #Z23-19), to rezone approximately 0.2241 acres,

being Lot 1, Block 2, out of Morris & Goode Survey, from

“B-5” (Business District) to “R-1” (Single-Family Residential

District). The property is locally addressed as 801 E. Avenue

G, Killeen, Texas.
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 If approved, the applicant intends to retain the existing single-

family residence on the property.

 The purpose of this request is to obtain insurance for the sale of

the property, and to ensure that the existing structure may be

rebuilt in the event of a disaster.

5

Case #Z23-19: “B-5” to “R-1”
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 In accordance with Killeen Code of Ordinances Sec. 31-168(1),
one-family dwellings, including site-built and modular
construction are allowed by right in the “R-1” (Single-Family
Residential) zoning district.

 The current structure is currently considered a legal non-
conforming use, which is subject to Killeen Code of Ordinances
Sec. 31-51. The intent of this request is to bring the existing
structure into conformance.

6

Case #Z23-19: “B-5” to “R-1”
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 Growth Sector: ‘Neighborhood Infill’
 Development Zone: #1
 Land Use Mix:
 16% non-residential
 84% residential
 Zoning District Mix:
 33% non-residential
 66% residential
 1% Special Districts

8

Comprehensive Plan Analysis
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 The Parks Master Plan calls for a
future trail along the front of the
property. The proposed trail
(Segment D) extends from S. 28th

Street to N. 10th Street.

9

Comprehensive Plan Analysis

 The ‘Residential Mix’ place type promotes a use mix of up to
25% non-residential and 95% residential uses.
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 The request is consistent with the ‘Residential Mix’ designation
of the Future Land Use Map (FLUM).

 LU3 – Encourage incremental evolution of neighborhoods

 LU3.2 Recommends rezoning properties in areas which need

revitalization in Traditional Neighborhoods.

 LU4 – Prioritize infill and revitalization in north Killeen

 NH6– Shift the market to include existing housing

10

Comprehensive Plan Analysis
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 The property is not within any FEMA regulatory Special Flood
Hazard Area (SFHA). There are no other known wetland
areas on or adjacent to the property as identified on the
National Wetlands Inventory.

11

Environmental Assessment
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Case #Z23-19: “B-5” to “R-1”
12

View of the subject property looking north:
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Case #Z23-19: “B-5” to “R-1”
13

View of the surrounding property to the east:

517



14

 Staff notified thirty-nine (39) surrounding property owners
regarding this request.

 Of those notified, twenty-three (23) reside outside of the 200-
foot notification boundary required by the State, and within
the 400-foot notification boundary required by Council; and
nine (9) property owners reside outside of Killeen.

 To date, staff has received no written responses regarding this
request.

Public Notification
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Alternatives
16

 The City Council has two (2) alternatives. The Council may:

 Disapprove the applicant’s request; or

 Approve the applicant’s request as presented.
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Staff Recommendation
17

 Staff finds that the applicant’s request is consistent with the
policies and principles of the 2022 Comprehensive Plan, as
indicated in the Comprehensive Plan Analysis.

 Therefore, staff recommends approval of the applicant’s
request to rezone the subject property from “B-5” (Business
District) to “R-1” (Single-Family Residential District).

521



Commission Recommendation
18

 At their regular meeting on August 21, 2023, the Planning and

Zoning Commission recommended approval of the applicant’s

request by a vote of 7 to 0.
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