
City Council Workshop

City of Killeen

Agenda

City Hall

Council Chambers

101 N. College Street

Killeen, Texas 76541

Tuesday, June 27, 2023

SPECIAL CITY COUNCIL WORKSHOP - IMMEDIATELY FOLLOWING THE REGULAR 

CITY COUNCIL MEETING

Citizen Comments

This section allows members of the public to address the Council regarding any item(s), 

other than a public hearing item, on the agenda for Council’s consideration. Each 

person shall sign up in advance, may speak only one time, and such address shall be 

limited to four (4) minutes. A majority of the City Council is required for any time 

extensions. The Mayor and Councilmembers shall have one (1) minute to respond to 

citizen comments with a statement or explanation without engaging in dialogue.

Discuss Items for Regular City Council Meeting on July 11, 2023

Minutes

1. MN-23-015 Consider Minutes of Regular City Council Meeting of June 13, 2023.

Resolutions

2. RS-23-106 Consider a memorandum/resolution accepting approximately 1.395 

acres of parkland dedication, being out of the C. T. Bourland Survey, 

Abstract No. 137, generally located on the east side of East Trimmier 

Road and north of Andalucía Lane, Killeen, Texas.

Dedication Deed

Plat

Presentation

Attachments:

3. RS-23-107 Consider a memorandum/resolution approving an Engineering, 

Procurement, and Construction Agreement with Ameresco, Inc. for an 

Airport Terminal Program Solar Project at the Killeen Fort Hood 

Regional Airport, in the amount of $7,018,065.27.

Agreement

Certificate of Interested Parties

Presentation

Attachments:

Ordinances
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June 27, 2023City Council Workshop Agenda

4. OR-23-012 Consider an ordinance authorizing the issuance and sale of 

Combination Tax and Revenue Certificates of Obligation, Series 2023, 

for capital projects.

Ordinance

Presentation

Attachments:

Public Hearings (Public Hearings Will be Held July 11, 2023)

5. PH-23-041 HOLD a public hearing and consider an ordinance submitted by Mitchell 

& Associates, Inc. on behalf of Square Bitness Lifestyle Enterprises, 

LLC (Case #Z23-16) to rezone approximately 0.268 acres, being part of 

the H. O’Neal Survey, Abstract No. 645, from “R-2” (Two-Family 

Residential District) to “R-3F” (Multifamily Residential District). The 

property is locally addressed as 1715 18th Street Killeen, Texas.

Maps

Site Photos

Letter of Request

Minutes

Ordinance

Considerations

Responses

Presentation

Attachments:

Adjournment

I certify that the above notice of meeting was posted on the Internet and on the bulletin 

board at Killeen City Hall on or before 6:00 p.m. on June 21, 2023.

_______________________________

Laura J. Calcote, City Secretary                                                                      

                                           

The public is hereby informed that notices for City of Killeen meetings will no longer 

distinguish between matters to be discussed in open or closed session of a meeting.  

This practice is in accordance with rulings by the Texas Attorney General that, under 

the Texas Open Meetings Act, the City Council may convene a closed session to 

discuss any matter listed on the agenda, without prior or further notice, if the matter is 

one that the Open Meetings Act allows to be discussed in a closed session.

This meeting is being conducted in accordance with the Texas Open Meetings Law 

[V.T.C.A., Government Code, § 551.001 et seq.]. This meeting is being conducted in 

accordance with the Americans with Disabilities Act [42 USC 12101 (1991)].  The 

facility is wheelchair accessible and handicap parking is available.  Requests for sign 

interpretive services are available upon requests received at least 48 hours prior to the 

meeting.  To make arrangements for those services, please call 254-501-7717, City 

Secretary's Office, or TDD 1-800-734-2989.

Notice of Meetings
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The Mayor and/or City Council have been invited to attend and/or participate in the 

following meetings/conferences/events.  Although a quorum of the members of the City 

Council may or may not be available to attend this meeting, this notice is being posted 

to meet the requirements of the Texas Open Meetings Act and subsequent opinions of 

the Texas Attorney General's Office. No official action will be taken by Council.

• Central Texas Council of Governments Newly Elected Officials Class, June 27, 2023, 

9:00 a.m., Central Texas Council of Governments

• Retirement Ceremony, June 30, 2023, 11:00 a.m., Lone Star Conference Center

• Change of Command Ceremony, July 7, 2023, 9:00 a.m., III Armored Corps 

Headquarters

• Killeen Chamber Luncheon with General Rainey from Army Futures Command, July 

19, 2023, 11:30 a.m., Location TBD

Dedicated Service -- Every Day, for Everyone!
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Staff Report

City of Killeen

File Number: MN-23-015

Consider Minutes of Regular City Council Meeting of June 13, 2023.

City of Killeen

City Council Meeting

Killeen City Hall

June 13, 2023 at 5:00 p.m.

Presiding: Mayor Debbie Nash-King

Attending: Mayor Protem Nina Cobb, Councilmembers Ramon Alvarez, Michael Boyd, Jessica 

Gonzalez (via Zoom), Jose Segarra, and Joseph Solomon

Also attending were City Manager Kent Cagle, City Attorney Holli Clements, City 

Secretary Laura Calcote, and Sergeant-at-Arms Officer Reed

Edmond Jones gave the invocation.  Councilmember Boyd led everyone in the Pledge of Allegiance.

Approval of Agenda

Motion was made by Mayor Protem Cobb to approve the agenda, with the exception of RS-23-093, 

and for that item to be tabled and reconsidered by City Council in a closed session.  Motion was 

seconded by Councilmember Alvarez.  The motion carried unanimously (6-0).

Citizen Comments

Mellisa Brown spoke regarding governing standards and expectations.  This topic was not listed on 

the agenda.

Michael Fornino spoke regarding CP-23-015.

Marcella Cook spoke regarding CP-23-015.

Presentations

PR-23-014 Citizen Survey Report Presented by Robert Heacock

Mr. Heacock presented the results of the ETC Institute survey, which was 

requested by City Council last year.  The major findings included the citizenry’s 

perception of City services, customer service provided by the City and how the City 

compared nationally and at the state level.  Suggestions were provided to advise how the 
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Staff Report Continued (MN-23-015)

City could improve certain services in the future.

PR-23-015 Rodeo Killeen Committee Request for Funds Presentation

Staff Comments: Janell Ford, Executive Director of Communications

Ms. Ford introduced Brett Gordon, representative of the Rodeo Killeen Committee, 

who gave a presentation regarding a request for future funding for Rodeo Killeen.

Citizens Petitions

CP-23-015 Mellisa Brown: Killeen Homelessness Situation

Discussion Items

DS-23-063 Discuss and consider a Letter of Appeal regarding the denial of a parade permit for 

Songhai Bamboo Roots Association.

Mellisa Brown, spoke on behalf of applicant, Darlene Golden, and presented her 

Letter of Appeal and provided reasoning for the parade permit denial to be 

reconsidered by the City Council.  Fire Chief, Jim Kubinski, gave a presentation 

regarding the City’s stance concerning the denial of the parade permit. 

Motion was made by Councilmember Segarra to approve and uphold staff’s recommendation and for 

the City Manager to work with the applicant for the 2024 event.  Motion was seconded by 

Councilmember Solomon.  Motion carried unanimously (5-0), with Councilmember Boyd not voting.

Consent Agenda

MN-23-011 Consider Minutes of Regular City Council Meeting of May 9, 2023.

MN-23-012 Consider Minutes of Special City Council Meeting of May 16, 2023 at 4:00 p.m.

MN-23-013 Consider Minutes of Special City Council Meeting of May 16, 2023 at 5:00 p.m.

RS-23-091 Consider a memorandum/resolution authorizing the procurement of fleet parts from 

Heil of Texas in an amount not to exceed $132,000.

RS-23-092 Consider a memorandum/resolution authorizing the procurement of fifty-six (56) 

computers (Mobile Data Terminals) for police vehicles fully equipped with emergency 

equipment through the Texas Department of Information Resources and the Texas 

Buy Board for a total cost in the amount of $217,390.33.

Motion was made by Mayor Protem Cobb to approve the Consent Agenda, as presented.  Motion 

was seconded by Councilmember Segarra.  The motion carried unanimously (5-0), with 

Councilmember Boyd not voting.
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Staff Report Continued (MN-23-015)

Resolutions

RS-23-080 Consider a memorandum/resolution appointing members to the Bond Advisory 

Committee.

Staff Comments: Kent Cagle, City Manager

Following a motion of direction made by City Council at the March 30, 2023 Special City Council 

Workshop meeting, Mr. Cagle presented a resolution for City Council to appoint nine 

individuals to the Bond Advisory Committee at the May 9, 2023 Regular City Council 

meeting.  Per the direction of Council, this item was brought back for Council 

recommendations and consideration. 

Motion was made by Mayor Protem Cobb to appoint and approve the nominees, as discussed and 

presented, for RS-23-080.  Motion was seconded by Councilmember Alvarez.  The motion carried 

unanimously (6-0).

Public Hearings

PH-23-036 HOLD a public hearing and consider an ordinance requested by J-BREZ LLC - SERIES 

B (FLUM# 23-02) to amend the Comprehensive Plan’s Future Land Use Map (FLUM) 

from a ‘Neighborhood Commercial’ place type designation to an ‘Industrial’ place type 

designation for approximately 10.56 acres, being part of the Killeen Area Investment 

Corp Industrial Tract, Lot Pt. Tr. D and part of the J. J. Roberts Survey, Abstract No. 

731. The property is locally addressed as 5200 East Veterans Memorial Boulevard, 

Killeen, Texas.

The City Secretary read the caption of the ordinance:

AN ORDINANCE AMENDING THE COMPREHENSIVE PLAN’S FUTURE LAND USE MAP 

TO CHANGE APPROXIMATELY 10.56 ACRES, BEING 1.00 ACRE OUT OF THE J. J. 

ROBERTS SURVEY, ABSTRACT NO. 73 AND 9.56 ACRES OUT OF THE KILLEEN AREA 

INVESTMENT CORP INDUSTRIAL TRACT, TRACT D, FROM A ‘NEIGHBORHOOD 

COMMERCIAL’ DESIGNATION TO AN ‘INDUSTRIAL’ DESIGNATION; PROVIDING A 

SEVERABILITY CLAUSE; PROVIDING A SAVINGS CLAUSE; PROVIDING FOR THE 

REPEAL OF CONFLICTING PROVISIONS; PROVIDING FOR PUBLICATION AND AN 

EFFECTIVE DATE.

Staff Comments: Edwin Revell, Executive Director of Development Services

This item was presented to City Council during their June 6, 2023 Workshop meeting.  Mr. Revell 

gave a presentation and was available to provide additional information and to 

answer questions.

Mayor Nash-King opened the public hearing.

With no one appearing, the public hearing was closed.

Motion was made by Mayor Protem Cobb to approve PH-23-036.  Motion was seconded by 

Councilmember Boyd.  The motion carried unanimously (6-0).

PH-23-037 HOLD a public hearing and consider an ordinance requested by Franklin Land 
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Staff Report Continued (MN-23-015)

Associates, LLC on behalf of Whitis Investments, LTD (Case# Z23-02) to rezone 

approximately 1.098 acres out of the C. T. Bourland Survey, Abstract No. 137 from 

“R-1” (Single-Family Residential District) to “B-3” (Local Business District).  The 

property is located on the east right-of-way of East Trimmier Road and north of 

Andalucía Lane, Killeen, Texas.

The City Secretary read the caption of the ordinance:

AN ORDINANCE AMENDING THE CITY OF KILLEEN ZONING ORDINANCE BY 

CHANGING THE ZONING OF APPROXIMATELY 1.098 ACRES OUT OF THE C. T. 

BOURLAND SURVEY, ABSTRACT NO. 137, FROM “R-1” (SINGLE-FAMILY 

RESIDENTIAL DISTRICT) TO “B-3” (LOCAL BUSINESS DISTRICT); PROVIDING A 

SAVINGS CLAUSE; PROVIDING FOR THE REPEAL OF CONFLICTING PROVISIONS; 

PROVIDING FOR AN EFFECTIVE DATE.

Staff Comments: Edwin Revell, Executive Director of Development Services

This item was presented to City Council during their June 6, 2023 Workshop meeting.  Mr. Revell 

gave a presentation and was available to provide additional information and to 

answer questions.

Mayor Nash-King opened the public hearing.

Mellisa Brown spoke in opposition to the ordinance. 

Vincent Cline spoke in opposition to the ordinance.

With no one else appearing, the public hearing was closed.

Motion was made by Councilmember Boyd to approve PH-23-037.  Motion was seconded by 

Councilmember Gonzalez.  The motion carried 5-1, with Mayor Protem Cobb in opposition.

Adjournment

With no further business, upon motion being made by Councilmember Alvarez, seconded by 

Councilmember Boyd, and unanimously approved, the meeting was adjourned at 8:02 p.m.
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Staff Report

City of Killeen

File Number: RS-23-106

Consider a memorandum/resolution accepting approximately 1.395 acres of parkland dedication, 

being out of the C. T. Bourland Survey, Abstract No. 137, generally located on the east side of East 

Trimmier Road and north of Andalucía Lane, Killeen, Texas.

DATE: May 23, 2023

TO: Kent  Cagle, City Manager

FROM: Kelly Snook, Executive Director of Recreation Services

SUBJECT: Acceptance of approximately 1.395 acres of parkland dedication for  future 

greenway trail

BACKGROUND AND FINDINGS:

On June 13th, the City Council approved a request to rezone a portion of the subject property from 

“R-1” (Single-Family Residential District) to “B-3” (Local Business District).  The intended use of the 

property is a 10,640 square foot general retail store.  Per the approved Parks, Open Space, and 

Trails Master Plan, there is a future Greenway Trail segment that is supposed to run through this 

property.  

Killeen Code of Ordinances Sec. 26-147(C)(4) states, “When a parcel proposed for development 

includes a thoroughfare or greenway trail, as identified on the Killeen Future Trail Segments Map of 

the Killeen Parks Plan, or trail development in general, the property owner/developer shall be 

responsible for constructing and extending the trail segments across the property. […] For greenway 

trails located in floodplains, this requires dedication of the property to the City and construction of 

the trail to City specifications.”

Ultimately, the intent of the future Greenway Trail is for it to connect to the Purser Family Hike and 

Bike Trail to the east, and to the future Preserve at Thousand Oaks to the west.  Because the Purser 

Family Hike and Bike Trail is located on the north side of Trimmier Creek, staff is of the 

determination that the future Greenway Trail segment should also be on the north side of Trimmier 

Creek.  Therefore, the developer will be responsible for dedication of the land within the floodplain 

on the south side of the creek, but not for construction of the trail.  The land proposed for 

dedication to the City will serve as a buffer between the proposed retail development and the future 

Greenway Trail.

Killeen Code of Ordinances Sec. 26-135(C) states, “Land proposed for dedication to the City under 

this division shall be reviewed by the Planning Director and recommended by the Parks Director . 

Reviews and recommendations shall be based on the findings set out in this article and the latest 

adopted version of the Parks Plan.  The City Council must accept all property proposed for land 
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Staff Report Continued (RS-23-106)

dedication prior to the submittal of a final plat.”

The preliminary plat for the subject property was approved by the Planning and Zoning Commission 

on May 1, 2023.  It shows 1.295 acres of land to be dedicated to the City for the future greenway 

trail, as required by the parkland dedication ordinance and Parks, Open Space, and Trails Master 

Plan.  Acceptance of the parkland dedication by the City Council is required prior to submittal of a 

final plat.

Staff finds that the proposed parkland dedication meets the criteria outlined in Sec. 26-137 and 

furthers the goals and objectives outlined in the Parks, Open Space, and Trails Master Plan.

THE ALTERNATIVES CONSIDERED:

Option 1 - Do not accept the land proposed to be dedicated. 

Option 2 - Accept the proposed parkland dedication for a future greenway trail in accordance with 

the Parkland Dedication Ordinance.

Which alternative is recommended? Why?

Staff recommends acceptance of the proposed parkland dedication for a future greenway trail in 

accordance with the Parkland Dedication Ordinance.

CONFORMITY TO CITY POLICY:

This proposed land dedication conforms to City Policy and all applicable state and local laws.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

$1016.00 for mowing of land

Is this a one-time or recurring expenditure?

Recurring

Is this expenditure budgeted?

Yes, funds are available in General Fund Parks Department accounts.

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes
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Staff Report Continued (RS-23-106)

RECOMMENDATION:

Staff recommends acceptance of the proposed parkland dedication as presented.

DEPARTMENTAL CLEARANCES:

This item has been reviewed by Development Services and Legal staff.

ATTACHED SUPPORTING DOCUMENTS:

Dedication Deed

Plat
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SPECIAL WARRANTY DEED 

DEDICATING PROPERTY AS PUBLIC PARKLAND 

 

STATE OF TEXAS   § 

     § KNOW ALL PERSONS BY THESE PRESENTS: 

COUNTY OF BELL   § 

 

 THAT, WHITIS INVESTMENT, LTD., a limited partnership organized under the laws 

of the State of Texas (“Grantor”), for and in consideration of the sum of TEN DOLLARS ($10.00) 

and other good and valuable consideration to Grantor paid by the CITY OF KILLEEN, TEXAS, 

a municipal corporation and home-rule city of the State of Texas, whose mailing address is 101 N. 

College St., Killeen, Texas 76541 (“Grantee”), the receipt and sufficiency hereby acknowledged, 

has GRANTED, SOLD, and CONVEYED and by these presents does GRANT, SELL, and 

CONVEY, unto Grantee as dedicated public parkland, the following described real property, 

together with all rights, titles, and interests appurtenant thereto and improvements situated thereon 

(the “Property”): 

 

 

Being a 1.395-acre tract of land out of the C.T. Bourland Survey, Abstract No. 137, 

legally described as KILLEEN ETR DTP ADDITION, BLOCK 001, LOT 002. 

 

This Donation Deed and the conveyance hereinabove set forth are executed by Grantor and 

accepted by Grantee subject to the terms, conditions and provisions hereof and further subject to 

all easements, conditions, restrictions, covenants, mineral or royalty interests, mineral 

reservations, surface waivers, utility conveyances, liens, encumbrances, regulations or orders of 

municipal and/or other governmental authorities, if any, or other matters of record in Bell County, 

Texas, to the extent the same are validly existing and applicable to the Property (collectively, the 

“Permitted Encumbrances”).  

 

EXCEPT FOR THE WARRANTY OF TITLE SET FORTH ABOVE, GRANTOR 

EXPRESSLY DISCLAIMS ALL WARRANTIES OF ANY NATURE, KIND OR CHARACTER 

WHATSOEVER, EXPRESS OR IMPLIED, REGARDING THE PHYSICAL AND 

ENVIRONMENTAL CONDITION OF THE PROPERTY OR THE IMPROVEMENTS ON THE 

PROPERTY, INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES OF 

HABITABILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 

AND GRANTEE ACCEPTS SUCH PROPERTY AND IMPROVEMENTS IN AN “AS IS 

WHERE IS” CONDITION, WITH ALL FAULTS. 

 

TO HAVE AND TO HOLD the Property, together with all and singular the rights and 

appurtenances thereto in anywise belonging, unto Grantee, its successors and assigns, forever, and 

Grantor does hereby bind itself, its successors and assigns, to WARRANT AND FOREVER 

DEFEND, all singular the title to the Property unto Grantee, its successors and assigns, against 

every person whomsoever lawfully claiming or to claim the same or any part thereof by, through 

or under Grantor, but not otherwise, subject only to the Permitted Encumbrances. 
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EXECUTED on this the _______day of _____________________, 2023. 

 

 

 

GRANTOR: 

 

WHITIS INVESTMENT, LTD., 

 By: Whitis Investment Management, LC 

 

 

_______________________________ 

By: 

Title: 

 

 

STATE OF TEXAS   § 

    § 

COUNTY OF BELL  § 

 

BEFORE ME, the undersigned notary public, appeared _______________________, 

known to me to be the ____________________________________ of Whitis Investment 

Management, LC, on behalf of said limited partnership. 

 

GIVEN under my hand and seal of office on the _______ day of ____________, 2023.  

 

 

___________________________________ 

Notary Public, in and for the State of Texas 
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STATE OF TEXAS   § 

    § 

COUNTY OF BELL  § 

 

The City of Killeen, Texas, a home-rule municipality and political subdivision of the State of Texas 

did at a regular meeting of the City Council with a quorum being present, on _________________ 

_____, 2023 vote to authorize the acceptance of this dedication of the Property as a public 

parkland. 

 

_____________________________ 

Kent Cagle 

City Manager 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF BELL  § 

 

BEFORE ME, the undersigned notary public, appeared ___________________________, 

known to me to be the ____________________________________ of the City of Killeen, Bell 

County, Texas, on behalf of said city. 

 

GIVEN under my hand and seal of office on the _______ day of ____________, 2023.  

 

 

___________________________________ 

Notary Public, in and for the State of Texas 

 

 

 

 

After recording, please return to: 

Laura Calcote 

City Secretary 

City of Killeen, Texas 

101 N. College Street 

Killeen, Texas 76541 
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SPANISH OAKS
RECORDED IN CABINET D, SLIDE 192-C OF THE PLAT

RECORDS OF BELL COUNTY, TEXAS

RESIDUE OF CALL: 144.707 ACRES
SAVE & EXCEPT 2.0 ACRES

ESTATE OF DAN M. FERGUS ET AL TO
WHITIS INVESTMENTS, LTD

VOLUMR 5828, PAGE 80
SEPTEMBER 8, 2005

M.J. PLEASANT SURVEY, -652

C
.T. BO

U
R

LAND SURVEY, A-137

JAMES D. ALLCORN SURVEY, A-25

FIRE STATION #8
RECORDED IN CABINET D, SLIDE 172-B OF THE PLAT

RECORDS OF BELL COUNTY, TEXAS

CALL: 41.019 ACRES CAPITAL FARM CREDIT, FCLA TO ROMAN L. GORLOV AND TRINA K. GORLOV

JANUARY 2, 2015 DOC. NO. 2015-00001011 SPANISH OAKS
RECORDED IN CABINET D, SLIDE 192-C OF THE PLAT

RECORDS OF BELL COUNTY, TEXAS

CALL: 8.014 ACRES DARRILL E. HOUSE AND CARLA J. HOUSE TO DOUGLAS B. BLACKWELL

AUGUST 23, 2007 DOC. NO. 2007-00037378

CALL: 27.013 ACRES DAVID P. CARELOCK AND JUDITH A. CARELOCK TO

 DONALD FREDERICK SMITH AND SU KYONG SMITH

 APRIL 28, 2008 DOC. NO. 2008-00017574

RESIDUE CALL: 20.90 ACRES -
TRACT TWO

CALL: 20.90 ACRES -
TRACT ONE

WILLIAM H. YOWELL TO
THE DEBORAH YOWELL

FARLEY 1998 TRUST
JUNE 1, 1999

VOLUME 4050, PAGE 326

 ℄

JOHN COWAN & ASSOCIATES, INC.
PH: (903) 581-2238  txsurveys.com

10147 COUNTY ROAD 135, FLINT, TEXAS 75762

FIRM REGISTRATION CERTIFICATION NO. 10025500KNOW All MEN BY THESE PRESENTS, that WHITIS INVISTMENT, LTD., whose address is 3000
ILLINOIS AVE STE 100, KILLEEN, TX 76543 being the sole owner of that certain 3.675 acre tract in
Bell County, Texas, being out of the C.T. Bourland Survey, Abstract No. 137, which is more fully
described in the dedication of Killeen ETR DTP Addition as shown by the plat hereof, attached
hereto, and made a part hereon, and approved by the City of Killeen, Bell County, Texas, does
hereby adopt said Killeen ETR DTP Addition as an addition to the City of Killeen, Bell County,
Texas, and hereby dedicates to said city all streets, avenues, roads, drives and alleys shown on
said plat, the same to be used as public thoroughfares and for the installation and maintenance
of public utilities when and as authorized by the City of Killeen. The utilities and drainage
easement shown on said plat are dedicated to said city for the installation and maintenance of
any and all public utilities and drainage utilities, which the city may install or permit to be installed
or maintained.

WITNESS the execution hereof, on this ________ , day of

____________________ , 2023,

On Behalf of Whitis Investment, LTD.

By: Whitis Investment Management, LC., General Partner

______________________________
Bruce Whitis, President

Before me, the undersigned authority, on this day personally appeared Bruce Whitis, known to
me to be the person whose name is subscribed to the foregoing Instrument. It has been
acknowledged to me that she executed for the foregoing Instrument as the owner of the property
described hereon.

_______________________________________
NOTARY PUBLIC OF THE STATE OF TEXAS

My Commission Expires: ___________________

PRELIMINARY PLAT NOT FOR RECORD

KILLEEN ETR DTP
ADDITION

BEING A SUBDIVISION ESTABLISHING ONE LOT  AND ONE
BLOCK, CONTAINING 3.675 ACRES, SHOWING PART OF THE

C.T. BOURLAND SURVEY, ABSTRACT NO. 137,
BELL COUNTY, TEXAS

1 LOT   1 BLOCK
PLAT DATE: APRIL 18, 2023

KNOW ALL MEN BY THESE PRESENTS:

That I, Philip W. Cornett, do hereby certify that I prepared this plat from an actual
and accurate survey of the land and that the corner monuments shown thereon
were properly placed under my personal supervision, in accordance with the
Subdivision and Property Development Regulations of the City of Killeen, Texas.

_______________________________________________________________
Philip W. Cornett
Registered Professional
Land Surveyor, No. 5515

Approved this ________ day of _____________________ , 20 _______ , by the
planning director of the City of Killeen, Texas.

___________________________________
      Wallis Meshier, CNU-A, Planning Director

 
___________________________________

---------------------------------, Planning Assistant

STATE OF TEXAS
COUNTY OF BELL

The Bell County Tax Appraisal District, the taxing authority for all taxing entities in Bell County,
Texas, does hereby certify that there are currently no deliquent taxes due or owing on the
property described by this plat.

Dated this the ____________________day of ___________________, 2023.

BELL COUNTY TAX APPRAISAL DISTRICT

By:_________________________________

RECORDING INFORMATION

Plat and Dedication Recorded in Document No. 20 _____ - ______________________, of the
Official Public Records Bell County, Texas.

Filed this the _________________day of__________________, 2023.

________________________________
Shelley Coston, County Clerk
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PROJECT
LOCATION

1" = 1000'

PLAT NOTES:

1. BEARINGS ARE ORIENTED TO GRID NORTH OF THE TEXAS STATE
PLANE COORDINATE SYSTEM, NAD 83, TEXAS NORTH CENTRAL ZONE
4203, SURVEY FEET.

2. SITE ELEVATION DATUM IS NAVD 88.

3. CONTOUR INTERVAL = 1.0'

4. SITE BENCHMARK 1
TOP OF MAG NAIL (SET) IN CONCRETE SIDEWALK
BEING N 34°58'51" W 281.30' FROM
THE SOUTH CORNER OF TRACT
ELEVATION = 773.87'

SITE BENCHMARK 2
TOP OF RAILROAD SPIKE (FOUND) IN POWER POLE
BEING S 27°04'55" E 15.69' FROM
THE SOUTH CORNER OF TRACT
ELEVATION = 777.79'

5. THE BUILDING SETBACK LINES FOR THIS TRACT SHALL BE DETERMINED AS
REQUIRED BY THE APPLICABLEZONING SECTION OF THE CITY CODE OF
ORDNANCES AS RELATED TO THE DEVELOPMENT OF THIS TRACT UNLESS
SHOWN HEREON.

6. THE SUBJECT TRACT PARTIALLY LIES IN ZONE "AE", BASE FLOOD
ELEVATIONS DETERMINED; ZONE "X" SHADED, AREAS DETERMINED TO
BE OUTSIDE THE 0.2% ANNUAL CHANCE FLOODPLAIN; AND ZONE "X"
UNSHADED, AREAS DETERMINED TO BE OUTSIDE THE 0.2% ANNUAL
CHANCE FLOODPLAIN PER FEDERAL EMERGENCY MANAGEMENT
AGENCY (FEMA) ON FLOOD INSURANCE RATE MAP NO. 48027C0290E
WITH A EFFECTIVE DATE OF SEPTEMBER 26, 2008, COUNTY OF BELL,
TEXAS.

7. WATER IMPACT FEES ARE HEREBY ASSESSED AND ESTABLISHED IN
ACCORDANCE WITH CITY OF KILLEENORDINANCE NO. 21-015 AT A RATE OF
$1,161 PER SERVICE UNIT. WASTEWATER IMPACT FEES AREHEREBY ASSESSED
AND ESTABLISHED IN ACCORDANCE WITH CITY OF KILLEEN ORDINANCE NO.
21-015AT A RATE OF $418 PER SERVICE UNIT. IMPACT FEES SHALL BE PAID AT
THE TIME OF BUILDINGPERMITS.

8. IN ACCORDANCE WITH KILLEEN CODE OF ORDINANCES SEC . 26-147(C)(4),
A PARK DEVELOPMENT AGREEMENT SHALL BE REQUIRED PRIOR TO
APPROVAL OF A CERTIFICATE OF OCCUPANCY FOR THIS PROPERTY.

9. LOT 2 SHALL BE DEDICATED TO THE CITY OF KILLEEN FOR PARKS AND
OPEN SPACE.

APPLICANT / SURVEYOR:
JOHN COWAN & ASSOCIATES INC.
10147 CR 135
FLINT, TX 75762
903-581-2238

RECORD TITLE OWNER:
WHITIS INVISTMENT, LTD.
BY: WHITIS INVESTMENT
MANAGEMENT, LC, GENERAL PARTNER
BRUCE WHITIS, PRESIDENT
3000 ILLINOIS AVE STE 100,
KILLEEN, TX 76543
BRUCE@WBDEVELOPMENT.COM

ENGINEER:
GRESHAM SMITH
222 SECOND AVENUE SOUTH, SUITE 1400
NASHVILLE, TN  37201-2308
615-770-8204

LOT 1, BLOCK 1 BFE AND FFE:

BFE: 767 FT.          FFE: 772 FT.

RESIDUE OF CALL: 20.90
ACRES TRACT ONE
WILLIAM H. YOWELL TO
THE DEBORAH YOWELL
FARLEY 1998 TRUST
JUNE 1, 1999
VOLUME 4050, PAGE 326
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Background

 On June 13th, the City Council approved a request to rezone a portion of the subject property from “R-1” 
(Single-Family Residential District) to “B-3” (Local Business District). The intended use of the property is a 
10,640 square foot general retail store. Per the approved Parks, Open Space, and Trails Master Plan, 
there is a future Greenway Trail segment that is supposed to run through this property.

 Ultimately, the intent of the future Greenway Trail is for it to connect to the Purser Family Hike and Bike Trail 
to the east, and to the future Preserve at Thousand Oaks to the west. Because the Purser Family Hike and 
Bike Trail is located on the north side of Trimmier Creek, staff is of the determination that the future 
Greenway Trail segment should also be on the north side of Trimmier Creek. Therefore, the developer will 
be responsible for dedication of the land within the floodplain on the south side of the creek, but not for 
construction of the trail. The land proposed for dedication to the City will serve as a buffer between the 
proposed retail development and the future Greenway Trail.

2
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Alternatives

 Option 1 – Do not accept the land proposed to be dedicated.

 Option 2 – Accept the proposed parkland dedication for a 
future greenway trail in accordance with the Parkland 
Dedication Ordinance.

3

17



Recommendation

 Staff recommends acceptance of the proposed parkland 
dedication for a future greenway trail in accordance with the 
Parkland Dedication Ordinance.

4
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Staff Report

City of Killeen

File Number: RS-23-107

Consider a memorandum/resolution approving an Engineering, Procurement, and Construction 

Agreement with Ameresco, Inc. for an Airport Terminal Program Solar Project at the Killeen Fort 

Hood Regional Airport, in the amount of $7,018,065.27.

DATE: June 27, 2023

TO: Kent Cagle, City Manager

FROM: Mike Wilson, Executive Director of Aviation

SUBJECT: Engineering, Procurement, and Construction Agreement-Airport Terminal 

Program Solar Project with Ameresco, Inc.

BACKGROUND AND FINDINGS:

In April 2018, the City released RFQ 18-12 to seek qualified companies for the design-build of a 

solar-integrated covered parking structure for the rental car ready/return lot at the Killeen-Fort Hood 

Regional Airport.  Three (3) responses were received in June 2018 and thoroughly evaluated by a 

technical evaluation committee per the criteria specified in the RFQ.  Ameresco, an industry leader in 

developing energy and renewable solutions, was ultimately selected in July 2018.  The company has 

been operating for more than forty (40) years, has been incorporated as a Texas firm since 2000, 

and has successful energy projects and solutions in operation at the federal, state, and municipal 

levels, including many airports.  Ameresco was vetted by the team through a process of talking with 

various customers telephonically and discussing Ameresco performance with the program managers . 

In all instances, the success of the programs and positive comments from the owners verified the 

choice of Ameresco.  

Ameresco was selected to design, build, and finance certain photovoltaic and LED retrofit projects 

at the Killeen Fort Hood Regional Airport. As briefed to council in January 2019, these projects 

included the solar-integrated covered parking solutions for the rental car ready-return area as well 

as a portion of the short-term parking lot. Also at this meeting, staff indicated an agreement to 

approve these services would be brought to Council.

The original concept was for Ameresco to design, build, and finance the project with no up-front 

costs. The City would then make payments to Ameresco using savings it acquired for its electricity 

bills via power generated by the solar panels. At the conclusion of the agreement term, the solar 

system and all improvements would become property of the City. However, by the time the energy 

audit and design were completed, and while an agreement was being negotiated, the COVID 19 

pandemic placed the project on hold. Since then, due to inflation causing material costs and 

interest rates to rise dramatically, City staff determined that this concept was no longer feasible. At 

Page 1City of Killeen Printed on 6/21/2023
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Staff Report Continued (RS-23-107)

that point, staff began to look for other funding options.

The City of Killeen applied for and was selected to receive a Federal Aviation Administration (FAA) 

Bipartisan Infrastructure Law (BIL) Airport Terminal Program (ATP) Grant in the amount of 

$5,000,000. This grant will be combined with funding from the Aviation Department's Customer 

Facility Charge (CFC) to fund the retrofit of the entire airport campus with energy efficient LED 

lighting as well as solar integrated covered parking in our car rental parking area and a  portion of 

our short-term parking lot. A covered canopy from the terminal to the Car Rental area will also be 

added. This project will decrease our operational expenses by lowering our energy usage, 

increasing resiliency, reducing the airport's carbon footprint, and upgrading the customer 

experience by providing covered parking options.

Total cost for this project is $7,018,065.27. The FAA BIL ATP Grant will fund $4,969,814.05 and 

the Rental Car CFC will fund $2,048,251.22. There is no impact to the Airport Operating fund or 

fund balance.

THE ALTERNATIVES CONSIDERED:

1. Disapprove the Agreement

2. Approve the Agreement

Which alternative is recommended? Why?

Alternative 2 is recommended because:

1. Moving forward with this project will ultimately save energy costs; improve lighting, quality, 

and safety; reduce maintenance requirements; protect pedestrians from inclement weather; 

and improve passenger access to the main terminal.

2. There is no impact to the operational fund or fund balance.

CONFORMITY TO CITY POLICY:

This item conforms to local and state policies.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The expenditure for Alternative 2 in the current fiscal year is $7,018,065.27.

Is this a one-time or recurring expenditure?

One-time

Is this expenditure budgeted?

Yes, funds will be available in the Airport Improvement Program (AIP) Grant Fund account numbers 

524-0515-521.69-03 Construction and Customer Facility Charge (CFC) Fund account 

526-0512-521.69-08, upon approval of budget amendment.

Page 2City of Killeen Printed on 6/21/2023
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Staff Report Continued (RS-23-107)

If not, where will the money come from?

N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes, upon approval of budget amendment.

RECOMMENDATION:

Staff recommends City Council approve an Engineering, Procurement and Construction agreement 

with Ameresco, Inc. in the amount of $7,018,065.27 and recommends that the City Council 

authorize the City Manager, or designee, to execute all contract documents and any and all change 

orders or actions within the amounts set by state and local law.

DEPARTMENTAL CLEARANCES:

Purchasing

Finance

Legal

ATTACHED SUPPORTING DOCUMENTS:

Agreement

Certificate of Interested Parties

Page 3City of Killeen Printed on 6/21/2023
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ENGINEERING, PROCUREMENT  
AND CONSTRUCTION AGREEMENT 

 

by and between 

Ameresco, Inc. 

and 

City of Killeen 

Dated as of July 12, 2023 

 

 

 

Lighting Retrofit and Solar PV Installation at 
Killeen  Fort Hood Regional Airport 
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 -ii- 

SCHEDULES 

Schedule 3.2 Owner Acquired Governmental Approvals 

Schedule 4.3 Form of Substantial Completion Certificate 

Schedule 4.4 Form of Final Acceptance Certificate 

 

EXHIBITS 

Exhibit A Form of Notice to Proceed 

Exhibit B Description of Premises, Facility and Site  

Exhibit C Scope of Work 

Exhibit D Site Guidelines  

Exhibit E Schedule of Values 

Exhibit F Commissioning Procedures  

Exhibit G Closing Deliverables 

Exhibit H Contractor Insurance Requirements 

Exhibit I Owner Insurance Requirements   

Exhibit J FAA Contract Provision Guidelines for Obligated Sponsors and Airport 
Improvement Program Projects 
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ENGINEERING, PROCUREMENT AND CONSTRUCTION AGREEMENT 

This ENGINEERING, PROCUREMENT AND CONSTRUCTION AGREEMENT (this 
Agreement July 12, 2023 Effective Date Ameresco, 

Inc., a Delaware corporation Contractor the City of Killeen, Texas, a home-rule city and municipal 
corporation organized under the law of the State of Texas, having its principal place of business located at 
101 N. College Street, Killeen, Texas 76541 Owner  

R E C I T A L S 

WHEREAS, Owner wishes to engage Contractor for the design and construction of a lighting retrofit 
and solar photovoltaic system System  described in Exhibit B hereto (the 
Premises ; and 

WHEREAS, Owner desires to retain Contractor to provide, and Contractor desires to provide 
engineering, procurement, and construction services for the Project, as set forth in this Agreement; and  

WHEREAS, Owner has the authority to execute this Agreement and perform obligations hereunder 
with regard to the Premises; and  

NOW, THEREFORE, in consideration of the sums to be paid to Contractor hereunder and the mutual 
promises and covenants set forth herein and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Owner and Contractor, intending to be legally bound, hereby 
agree as follows: 

ARTICLE 1. 
 

DEFINITIONS; INTERPRETATION; EXHIBITS 

1.1 Defined Terms Capitalized terms used in this Agreement without other definition shall have 
the meanings specified in this Section 1.1, unless the context requires otherwise. 

Affiliate

(and correlative terms) means (1) the ownership of 50% or more of the equity interest in a Person, or (2) the 
power, whether by contract, equity ownership or otherwise, to direct or cause the direction of the policies or 
management of a Person. 

Agreement
Recitals, Exhibits and Schedules hereto along with all attachments, addenda, annexes, and any documents 
attached hereto or delivered hereunder, each of which is incorporated by reference and made a part of the 
Agreement for all purposes, and each as may be amended from time to time. 

Agreement Price Section 5.1. 

 Business Day , or legal holiday in the state in which 
the Premises are located. 

  has the meaning set forth in Section 7.1(a). 
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Change in Law
change in interpretation by a Governmental Authority), or repeal after the date of this Agreement of any 
applicable Law, or the modification (including a written change in interpretation by a Governmental 
Authority) after the date of this Agreement of any Governmental Authorization issued or promulgated by 
any Governmental Authority that establishes requirements that affect Contractor s costs or schedule for 
performing the Work or the issuance, after the date of this Agreement, of any Governmental Authorization 
that includes requirements, that affect Contractor s costs or schedule for performing the Work; provided, 
however, a change in any national, federal, state, provincial or any other income or franchise tax law shall 
not be a Change in Law pursuant to this Agreement. 

Change Order means a written order signed by Owner and Contractor authorizing a change in the 
Work (in the form of an addition, deletion, or revision to the Work after the Effective Date) or an adjustment 
in the Agreement Price or schedule for performance or delivery of the Work.     

Closing Deliverables Exhibit G. 

Completion Cost
incurred and accrued in completing the Work, including all amounts charged by any replacement contractor 
to finish the Work based on the obligations such replacement contractor assumes under this Agreement and 
under any of Contractor s subcontract(s) or other contractual agreement(s) that Owner elects to have assigned 
to such replacement contractor. 

Commissioning process of ensuring that the System and all its parts and components 
are installed, tested and perform in accordance with the Design Documents. 

Commissioning Procedures Exhibit F. 

 Contractor
successors and permitted assigns of Contractor. 

Contractor Event of Default Section 11.2. 

Contractor Lien rth in Section 2.5(a). 

 Day day  

Design Documents  the package of system descriptions, shop drawings, models, designs, 
specifications, calculations, notes, permitted drawings, documents required to be submitted in connection 
with the Governmental Approvals, or similar materials, documents or similar information obtained or 
prepared by Contractor in accordance with the terms of this Agreement or in connection with the Work. 

Dispute Section 11.6. 

Effective Date  

Equipment spare parts, machinery, tools, apparatus, 
structures, supplies and other appurtenances and goods required by the terms of this Agreement to complete 
the Work and to be incorporated into the System.  Equipment shall not include any materials, apparatus or 
tools owned by Contractor or any Subcontractor that are used to complete the Work but are not contemplated 
under this Agreement to become part of the Work. 
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Equipment Documentation  means copies or originals of all recommended operating specifications, 
warranties, manuals, test reports, vendor information and all other similar information obtained or prepared, 
and to be delivered, by Contractor in accordance with the terms of this Agreement. 

 Facility , collectively, the  located on the Premises on which the System 
is to be installed, as more particularly described in Exhibit B. 

Final Acceptance all the Work by Owner, as demonstrated by the 
issuance of a Final Acceptance Certificate by Owner. 

Final Acceptance Certificate Section 4.4.  

Final Acceptance Date  

Force Majeure Event
the Party affected that prevents the affected Party from performing its obligations under this Agreement, in 
full or part, if such act or event is beyond the reasonable control of, and not the result of the fault or negligence 
of, the affected Party and such Party has been unable to overcome such act or event with the exercise of due 
diligence (including the expenditure of reasonable sums), including the following:  

(a) drought, flood, earthquake, fire, lightning, epidemic, war, riot, civil disturbance, sabotage, 
terrorism, accident, or restraint, order or decree by a Governmental Authority, including failure of a 
Governmental Authority to promptly issue applicable permits or authorizations duly applied for;  

(b) adverse weather conditions or natural phenomena, including floods, sustained winds over 
fall of more than four (4) inches accumulation at 

the Site during any twenty-four (24) period, the existence of snow accumulation of more than four (4) inches 
at the Site during daylight hours in any given twenty-four (24) hour period, explosions or fires arising from 
natural causes, earthquakes, hailstorms, tornados, hurricanes, landslides, volcanic eruptions, range or forest 
fires, and unsafe or hazardous conditions arising from such adverse weather conditions or natural phenomena; 

(c) strikes, walkouts, lockouts or similar industrial or labor actions (including disruptive union 
activity meant to force the use of union work force) or disputes; 

(d) delays which result from the conduct of the Local Electric Utility.   

Governmental Approvals rizations, consents, licenses, leases, rulings, 
certifications, registrations, exemptions, permits, certificates, and approvals from any Governmental 
Authority. 

Governmental Authority n 
thereof, or any governmental, quasi-governmental, judicial, public or statutory instrumentality, public or 
private utility, administrative agency, authority, body or other entity having jurisdiction over the performance 
of the Work, the System or its operations, or the health, safety or environmental conditions of the Facility or 
the Site or otherwise over the Parties. 

Indemnified Parties Section 10.1. 

Interest Rate

and thereafter on the first day of every calendar month, plus two (2) percentage points, or (ii) ten percent 
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(10%).  In the event that such rate is no longer published in The Wall Street Journal or such publication is no 
longer published, the Interest Rate shall be set using a comparable index or interest rate selected by Owner 
and reasonably acceptable to Contractor.  The Interest Rate hereunder shall change on the first day of every 
calendar month.  Interest shall be calculated daily on the basis of a year of three hundred and sixty-five (365) 
days and the actual number of days for which such interest is due.  

Invoice  

Law
criteria contained in any applicable permit or approval (which criteria must be met in order for the Work to 
be performed lawfully) or other legislative or administrative action of any Governmental Authority or a final 
decree, judgment or order of a court or tribunal, including the requirements set forth in the codes and 
standards set forth in the Scope of Work. 

Liabilities Section 10.1. 

Local Electric Utility
distribution and interconnection services to Owner at the Facility. 

Notice to Proceed
Contractor to commence the Work in the form of Exhibit A hereto. 

Owner greement, and shall include all successors 
and permitted assigns of Owner. 

 means the approvals listed on Schedule 3.2. 

Owner Event of Default Section 11.1. 

Owner s Representative s the person designated by Owner in accordance with Section 3.3 to 
act as Contractor s primary point of contact. 

Parties  

Party  

Payment and Performance Bond Section 10.8.  

Person
political subdivision thereof, governmental agency or other entity. 

Premises he Recitals. 

Project
Agreement. 

Project Manager Section 2.4(h). 

Project Schedule edule attached hereto as Exhibit C. 

Punchlist ement of Substantial Completion. 
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Retainage Section 5.4.  

 of values set forth in Exhibit E, according to which 
Contractor earns progress payments against the Agreement Price in accordance with the provisions of 
Article 5. 

 Scope of Work Exhibit C. 

 Site each part of the System on the Premises as further described in 
Exhibit B. 

Subcontrac Subcontracts Section 2.6(a). 

Subcontractor  an arrangement for the 
performance of the Work or for the supply of services, equipment or materials to Contractor, including 
Persons at any tier with whom any Subcontractor has further subcontracted any part of the Work, and the 
legal or personal representatives, successors, and assigns of such Person. 

Substantial Completion Section 4.3. 

Substantial Completion Certificate Schedule 4.3. 

System , collectively, the integrated assembly of photovoltaic panels, mounting assemblies, 
inverters, converters, metering, transformers, disconnects, combiners, switches, wiring devices and wiring, 
more specifically described in the Scope of Work and interconnected with the Owner and the Local Electric 
Utility, to be designed and constructed on the Facility by Contractor as further defined in the Scope of Work. 

Warranty Period has the meaning set forth in Section 8.1. 

Work g and design, procurement, 
construction, installation of each phase of the Project including start up (including calibration, inspection and 
startup operation) and testing operation with respect to the System, to be performed by Contractor pursuant 
to this Agreement.  Work includes all labor, materials, equipment, services, and any other items to be used 
by Contractor or its Subcontractors in the prosecution of this Agreement in accordance with the requirements 
of the Local Electric Utility, all applicable Laws, and all Governmental Approvals.  

1.2 Interpretation 

 shall mean a Section, Article or 
Exhibit of this Agreement, as the case may be, unless in any such case the context requires otherwise.  All 
references to a given Exhibit, agreement, instrument or other document shall be a reference to that agreement, 
instrument or other document as modified, amended, supplemented and restated through the date as of which 
such reference is made.  A reference to a Person includes its permitted successors and permitted assigns.  The 
singular shall include the plural and the masculine shall include the feminine and neuter, and vice versa. 

ARTICLE 2. 
 

CONTRACTOR RESPONSIBILITIES 

2.1 General Services of Contractor 
evidence reasonably acceptable to Contractor that Owner has adequate funds for payment of the Agreement 

28



   

 -6- 

 

Price, Contractor shall design, engineer, and procure all Equipment for, and install, test, start-up, and perform 
related activities for the successful completion of the Work and the delivery of the Project in compliance with 
this Agreement.  The Parties understand that Contractor is obligated to perform all tasks required by the 
Scope of Work to be necessary to deliver to Owner the completed and fully operational System meeting the 
requirements of this Agreement.  Owner agrees and acknowledges that its obligation to make the payments 
to Contractor set forth in this Agreement are in no way contingent on the effectiveness of any financing which 
Owner intends to enter into to pay for the Work. 

2.2 Compliance with Laws Throughout the performance of all aspects of the Work, Contractor 
shall comply with, and shall ensure that each Subcontractor complies with, all applicable Laws and with 
respect to the System, with all applicable requirements of the Local Electric Utility. 

2.3 Environmental and Hazardous Material Regulations Throughout performance of the Work, 
Contractor shall conduct all operations in compliance with all applicable environmental and hazardous 
material regulations. In the event Contractor encounters on the Site material reasonably believed to be a toxic 
or hazardous material, Contractor shall immediately stop work in the affected area and notify Owner of the 
condition. Until receipt of written instructions from Owner, Contractor shall not resume work in the affected 
area.    

2.4 Specific Services of Contractor Without limiting the generality of Sections 2.1 and 2.2, 
Contractor shall perform all of the specific tasks in accordance with the Scope of Work: 

(a) Supply and Procurement.  Contractor shall at its own expense procure or 
supply and pay for all of the Equipment, and arrange and pay for the delivery of all of the Equipment 
to the Site. 

(b) Engineering and Design.  Contractor shall at its own expense design and 
provide engineering services with respect to the Project in a manner that shall be consistent with the 
actual conditions existing at the Facility and the Site and consistent with the requirements set forth 
in the Scope of Work. 

(c) Contract Documents.  Contractor shall provide to Owner the following: 

(i) Contractor shall furnish the 100% Design Documents to Owner.  If Owner 
requests any changes to such Design Documents that require or result in 
that require an extension to the Project Schedule, Owner shall issue to Contractor a Change Order in 
accordance with Section 7.1.       

(ii) Contractor shall provide to Owner the following information with respect to 
the Equipment:  vendor information, available equipment specifications, data sheets and any other available 
information related to the Equipment that is reasonably requested by Owner.   

(d) Construction and Installation.  Contractor shall provide, install, complete 
and pay for all labor, Equipment, tools, supplies, construction equipment and machinery, utilities and 
consumables, transportation and other facilities and services (including any temporary materials, 
equipment, supplies and facilities) necessary for the proper execution and completion of the Work.  
All construction and installation performed by Contractor under this Agreement shall be in 
accordance with the given manufacturer s written instructions.  

(e) Utilities.  Contractor shall provide all of the utilities used or required at the 
Site in connection with the installation, start up, commissioning and testing of the System.  
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(f) Commissioning Procedures.  Contractor shall at its own expense conduct 
the Commissioning Procedures in accordance with Section 4.2. 

(g) Equipment Training.  Contractor shall provide Owner s 
personnel with up to two (2) days of on-site training in the use and operation of the System. 

(h) Project Manager.  Contractor will identify a Project Manager who shall act 
as Owner s primary point of contact with Contractor with respect to prosecution of the Work and 
shall be available to meet with Owner as reasonably requested by Owner to discuss the Work or any 
issue related thereto.   

(i) Project Meetings/Status Updates.  During the construction of the Project, 
Contractor shall confer with Owner to review equipment, scope of work, and installation plans that 
relate to the design and construction of the Project.  Also during the course of the Work, Contractor 
shall provide to Owner monthly reports on the general status and progress of the Work.   

(j) Governmental Approvals.  Except for Owner Acquired Governmental 
Approvals, Contractor shall obtain, maintain, and pay for all Governmental Approvals (including all 
fees and permits) required to perform the Work.  Contractor shall promptly provide Owner with 
copies of all such Governmental Approvals upon Contractor s obtaining such Governmental 
Approvals. In order to assist Contractor in obtaining such Governmental Approvals, Owner shall 
provide Contractor with such reasonable assistance as Contractor may request. 

(k) Security.  During construction, Contractor shall be responsible for the 
security of Contractor s materials and equipment prior to Substantial Completion and shall 
coordinate with Owner for the ingress and egress of Contractor s personnel to and from the Site so 
as to minimize disruption of Owner s operations. 

(l) Conduct at Facility.    Contractor shall comply with reasonable work rules 
and work hours established by Owner. Contractor shall promptly remove from the jobsite and Project 
any Person employed by Contractor or any Subcontractor whom Owner so designates to be removed 
due to violation of any applicable Law or rules applicable to the Facility.  Contractor shall comply 
with and cause its Subcontractors to comply with the Site Guidelines set forth in Exhibit D.   

2.5 Subcontractors Contractor shall have the right to have all or any portion of the Work 
performed by a Subcontractor qualified to perform such Work pursuant to written subcontracts or written 

Subcontracts provided that Contractor shall not be relieved from any liability or 
obligation under this Agreement.  Except as otherwise expressly provided in this Agreement, Contractor shall 
be solely responsible for engaging, managing, supervising, and paying all such Subcontractors.  Contractor 
shall be solely liable for all acts, omissions, liabilities, and Work of such Subcontractors.  Owner shall not 
have any obligation or liability to any Subcontractor.  Nothing in any contract, subcontract or purchase order 
with any Subcontractor shall in any way diminish or relieve Contractor from any duties and obligations under 
this Agreement.   

ARTICLE 3. 
 

OWNER RESPONSIBILITIES 

3.1 Access to Site Owner shall arrange for Contractor, its employees, subcontractors, and agents 
to have reasonable access to the Facility to enable Contractor to perform its obligations hereunder, subject to 
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the Site Guidelines. Owner shall arrange for Contractor to have sufficient construction laydown and secure 
storage at the Site for each part of the Project.  

3.2 Required Approvals Contractor shall obtain, maintain, and pay for the Governmental 
Approvals set forth on Schedule 3.2 hereto.  Owner shall provide Contractor with reasonable assistance in 
obtaining any additional Governmental Approvals. 

3.3 Owner s Representative Owner shall designate in writing an Owner s Representative to 
represent Owner and to receive communications from Contractor and who shall have full authority to act for 
Owner under this Agreement; provided that Owner s Representative shall under no circumstances have the 
authority to amend, except for the issuance of Change Orders, terminate or assign this Agreement.   

3.4 Duty to Cooperate Owner shall throughout the performance of the Work cooperate with 
Contractor and perform its responsibilities, obligations, and services under this Agreement in a timely manner 
to facilitate Contractor s timely and efficient performance of the Work and Contractor s obligations under 
the Agreement. Owner shall provide timely reviews as set forth in the Project Schedule. 

3.5 Contractor Not Relieved of Duties or Responsibilities Notwithstanding anything contained 
herein to the contrary, Owner s review, approval and/or acceptance of the Work, or any portion thereof, shall 
not in any way relieve Contractor of any of its obligations or warranties set forth herein, including, but not 
limited to, its full responsibility for the accuracy, integrity and quality of the Work.   

3.6 Responsibility If the Project Manager is not performing his duties in a timely and 
professional manner, as determined in the reasonable discretion of Owner, then Owner may request that 
Contractor remove the Project Manager.  The Contractor shall remove the Project Manager upon Owner s 
request and shall provide a replacement Project Manager in compliance with Section 2.3(g).  Nothing in this 
Section 3.6 is intended or shall be construed to require Owner to evaluate or otherwise take responsibility for 
the performance of the Project Manager. 

ARTICLE 4. 
 

SCHEDULE, COMPLETION, AND TESTING  

4.1 Project Schedule The Project Schedule includes anticipated dates for achievement of 
significant construction milestones, including but not limited to the dates when construction shall begin and 
the expected Completion Date.  Contractor shall prepare and submit to Owner such progress schedules, 
progress reports and other reports relating to the Work on a monthly basis.  Contractor shall attend such 
meetings as Owner may reasonably require to review progress and predict future progress.  

(b) Contractor is responsible for timely procurement and delivery of all 
Equipment and for obtaining permits and obtaining all Governmental Approvals necessary to 
commence construction as planned and to continue the Work in accordance with the Project 
Schedule, subject to Section 6.4 (Force Majeure) and Article 7 (Changes) hereof.  

4.2 Commissioning Procedures System Testing.  As soon as possible after Contractor considers 
the System to be Substantially Complete, Contractor shall begin to conduct, or cause to be conducted, the 
Commissioning Procedures.  Contractor shall provide Owner at least five (5) Business Days  prior 
notification of the commencement of the Commissioning Procedures and thereafter regular updates on the 
schedule of the Commissioning Procedures.  Contractor may perform and repeat any number of 
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Commissioning Procedures, and Contractor, at its discretion, may prematurely terminate any Commissioning 
Procedures. 

(b) Owner Personnel.  Owner, at its own expense, may arrange for its 
representatives (including technical or engineering consultants) to be present at the Site throughout 
Contractor s conduct of any Commissioning Procedures provided that such personnel do not interfere 
with the Commissioning Procedures and comply with all safety requirements.   

4.3 Substantial Completion.  With respect to the System, Substantial Completion shall occur 
when the Equipment is then operating in a manner such that Owner is deriving beneficial use thereof which 
shall occur within [Number] of days following issuance of Notice to Proceed.   

(a) When Contractor considers that the criteria for Substantial Completion for 
any part of the Project have been met (but for Owner s issuance of the Substantial Completion 
Certificate), Contractor shall so notify Owner in writing by sending Owner the Substantial 
Completion Certificate.  Within ten (10) Business Days thereafter, Owner shall either (i) deliver to 
Contractor the written Substantial Completion Certificate or (ii) advise Contractor in writing of any 
discovered defects or deficiencies in the Work for which Contractor is responsible or of any other 
reason why the requirements of Substantial Completion have not been met and shall deliver to 
Contractor such list of defects or deficiencies contemplated by Section 4.3(b).  Upon receipt of any 
notice from Owner of defects or deficiencies or other outstanding Work to be performed by 
Contractor according to this Agreement, Contractor shall confer with Owner and be given an 
opportunity to respond to such notice, or Contractor may proceed to correct such defects or 
deficiencies and/or perform such Work, and the foregoing notice procedure shall be repeated until 
the requirements for Substantial Completion have been met.   

(b) Punchlist.  tial Completion 
Certificate, Owner and Contractor shall inspect the subject Work and Contractor shall prepare a 
Punchlist for such Work.  Contractor shall provide the Punchlist to Owner together with an estimate 
of the time to complete or correct each item.  Owner shall review and comment upon the proposed 
Punchlist not later than ten (10) Business Days after receipt from Contractor.  Contractor shall issue 
a revised Punchlist there
notifies Contractor of any additional comments within ten (10) 
such revised Punchlist shall be deemed final.  Contractor shall use diligent efforts to complete the 
Punchlist within sixty days after it is deemed final.      

4.4 Final Acceptance The criteria for Final Acceptance of all Work shall be the date Final 
Acceptance Date when: 

 (a) Substantial Completion for the System has occurred,  

(b) Owner has received from Contractor all as-built drawings for the Work,  

(c) Owner has received from Contractor all Closing Deliverables and Equipment 
Documentation,  

(d) all Contractor s wastes have been removed from the Facility and the Site and properly 
disposed of, and  

(e) all Punchlist work has been completed to Owner s reasonable satisfaction,  
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(f) the Contractor has completed commissioning of the System as set forth in Exhibit F, and

(g) the requirements of the Local Electric Utility have been met.

ARTICLE 5. 

COMPENSATION AND PAYMENT 

5.1 Agreement Price Owner shall pay Contractor progress payments in an amount, not to exceed, 
$7,018,065.27 Agreement Price  for completion of the Work. 

5.2 Taxes The Agreement Price is inclusive of any and all sales or use taxes or other taxes, 
duties, stamp taxes, tariffs, or other impositions of any amount that may be imposed or assessed by any 
Governmental Authority on Contractor with respect to this Agreement or Contractor s installation of the 
System and performance of the Work as of the Effective Date. The Owner agrees to make a tax exemption 
certificate available for this System if available. 

5.3 Payments Exhibit E hereto sets forth the Schedule of Values for the Agreement Price.  The 
Schedule of Values shall be used as the basis for preparation of progress invoices as set forth below, and, 
except as otherwise set forth herein, shall establish the amount to be paid to Contractor on an aggregate basis 
through each month of the Project Schedule.  Progress payments shall be made in accordance with the 
milestones achieved and percentages set forth in under the Schedule of Values.  All payments shall be due 
within thirty (30) days after receipt of invoice to the account designated by Contractor.  Any overdue amounts 
shall accrue interest at the Interest Rate from the due date of such amount until paid in full.   

5.4 Invoices and Payments On or before the 20th day of each month after the date hereof, 
Contractor shall submit to Owner: (i) Invoice
include the items from the Schedule of Values that were completed during the previous month and the 
corresponding amount of payment owed, together with such supporting documentation for such completed 
Work as Owner shall reasonably require, including without limitation any applicable bill of lading documents 
associated with equipment delivery (to the Site or to an off-site warehouse),. If Owner rejects Contractor s 
application for payment with respect to any portion of the Work because of a failure to provide necessary 
supporting documentation in accordance with this Agreement, Contractor shall cure such failure without the 
necessity of resubmitting such Invoice, unless such failure in Owner s reasonable judgment is material, in 
which case Contractor shall submit a revised Invoice and delete the relevant portion of the Work from such 

 When Contractor considers that the criteria for Final Acceptance have been met, Contractor shall 
so notify Owner in writing by sending Owner the Final Acceptance Certificate.  Within ten (10) Days 
thereafter, Owner shall either (i) deliver to Contractor written notice of Final Acceptance in the form 
attached hereto as Schedule 4.4 (the “Final Acceptance Certificate”) or (ii) advise Contractor in writing 
of any discovered defects or deficiencies in the Work for which Contractor is responsible or of any other 
reason why the requirements of Final Acceptance have not been met.  Upon receipt of any notice from 
Owner of defects or deficiencies or other outstanding Work to be performed by Contractor according to 
this Agreement, Contractor shall confer with Owner and be given an opportunity to respond to such 
notice, or Contractor may then complete such outstanding tasks before again requesting Owner’s issuance 
of the Final Acceptance Certificate, and the foregoing notice procedure shall be repeated until the 
requirements for Final Acceptance have been met. If Owner does not accept or reject the Final 
Acceptance Certificate within such ten (10)-Business Day period, it shall be deemed accepted.
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Invoice.  Within thirty (30) days after receiving a properly completed Invoice and all required supporting 
documentation, Owner shall pay Contractor 90% of the approved amount due, with the remaining 10% of 

Retainage Acceptance, pursuant to Section 5.5 below.   

5.5 Final Acceptance  Retainage When Contractor delivers notice to Owner pursuant to Section 
4.4 that Contractor believes that the criteria for Final Acceptance have been achieved, Contractor shall submit 
(a) statements for the Agreement Price summarizing and reconciling all previous payments and Change 
Orders; and (b) consent of the surety as to final payment.  Within fifteen (15) days after Owner has delivered 
the Final Acceptance Certificate to Contractor, Owner shall pay to Contractor the Retainage. 

ARTICLE 6. 
 

TITLE; RISK OF LOSS;  
FORCE MAJEURE 

6.1 Title Ownership and title to the Equipment shall automatically pass to Owner upon 
Contractor ubstantial Completion Certificate, and (ii) the indefeasible 
payment in full of all of Owner Contractor pursuant to such Substantial Completion 
Certificate.   Prior to satisfaction of the conditions set forth in (i) and (ii) in the previous sentence with respect 
to the Equipment, title to the Equipment shall remain in the name of Contractor. If, notwithstanding the intent 
of the Parties, Owner is deemed to hold title to any or all of the Equipment prior to the satisfaction of the 
conditions set forth in (i) and (ii) above, as security for the payment in full of the Owner
respect to such Equipment, Owner hereby assigns, transfers and grants to Contractor a security interest in 
such Equipment. Owner hereby authorizes Contractor to file, from time to time, Uniform Commercial Code 
financing statements in such jurisdictions as may be necessary to perfect and maintain its security interest in 
such Equipment. If requested by Contractor, Owner agrees to execute and deliver all further instruments and 
documents and take all further action that may be necessary in order to create  
security interest in the Equipment and hereby irrevocably appoints Contractor as Owner -in-fact 
with full power to sign such instruments and documents. Upon delivery of the Substantial Completion 
Certificate and satisfaction of clause (ii) above for the Equipment, Contractor Equipment 
shall be released and terminated, in each case without further action on any p  

6.2 Risk of Loss 

Notwithstanding anything herein to the contrary, Contractor shall have the full responsibility for care, 
custody and control of material and Equipment incorporated into the Work (including all Equipment and 
materials used in connection therewith) and shall bear the risk of loss for the Work in each case until the 
earlier of Substantial Completion of the System, or the termination of this Agreement, at which time risk of 
loss shall pass to Owner.  Following the Substantial Completion Date with respect to the System, Owner 
shall bear the risk of loss for the System.  

6.3 Force Majeure If either Party is rendered wholly or partly unable to perform its obligations 
under this Agreement because of a Force Majeure Event, that Party shall be excused from whatever 
performance is affected by the Force Majeure Event to the extent so affected; provided that: 

(a) such Party gives the other Party written notice describing the particulars of 
the Force Majeure Event as soon as is reasonably practicable; 

(b) the suspension of performance is of no greater scope and of no longer 
duration than is reasonably required by the Force Majeure Event; 
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(c) no obligations of the Party that arose before the occurrence causing the 
suspension of performance shall be excused as a result of the occurrence of the Force Majeure Event 
unless the performance of such obligations is impaired by the Force Majeure Event; 

(d) the Party uses commercially reasonable efforts to overcome or mitigate the 
effects of the Force Majeure Event; and 

(e) when the Party is able to resume performance of its obligations under this 
Agreement, such Party shall give the other Party written notice to that effect and shall promptly 
resume performance hereunder. 

ARTICLE 7. 
 

CHANGES 

7.1 Owner Requested Change Orders Owner may at any time, by written notice to Contractor, 
request an addition to or deletion from or other changes in the Work or Project Schedule (together with any 
necessary or requested amendments to this Agree Change
Changes

consider such requested Change and shall make a written response thereto within ten (10) days after receiving 
such request.  If Contractor believes that giving effect to any Change requested by Owner will increase or 
decrease its cost of performing the Work, shorten or lengthen the time needed for completion of the Work, 
require modification of its warranties, or require a modification of any other provisions of this Agreement, 
its response to the Change request shall set forth such changes (including any amendments to the Agreement) 
that Contractor deems necessary as a result of the requested Change and its justification therefor.  If 
Contractor accepts the Changes requested by Owner (together with any amendments to the Agreement 
specified therein) or if the Parties agree upon a modification of such requested Changes, the Parties shall set 
forth the agreed upon Change in the Work and agreed upon amendments to the Agreement, if any, in a 
Change Order.  Each Change Order shall constitute a final settlement of all items covered therein, including 
any compensation for impact on, or delay or acceleration in, performing the Work.    

7.2 Contractor Requested Changes.   

(a) Subject to Section 7.2(b), Contractor may at any time, by written notice to 
Owner, request a Change in the Work (together with any necessary or requested amendments to the 
Agreement) and Owner may accept or reject such request in its reasonable discretion.  If Contractor 
believes that such requested Change will increase or decrease its cost of performing the Work, 
lengthen or shorten the time needed for completion of the Work, or require a modification of any 
other provisions of the Agreement, it shall notify Owner of such, setting forth its justification for and 
effect of such changes, within ten (10) days after making a request for a Change.  If Owner accepts 
the Changes requested by Contractor (together with amendments to the Agreement specified therein, 
if any), or if the Parties agree upon a modification of such requested Changes, the Parties shall set 
forth the agreed upon Change in the Work and agreed upon amendments to the Agreement, if any, 
in a written Change Order signed by all Parties.  The Parties agree that the Owner s Representative 
and Contractor Representative shall both have authority to approve Change Orders.  The Parties 
acknowledge and agree that one or more of the documents and agreements, including agreements 
with Subcontractors, may not be amended orally or through course of conduct.  The Parties hereby 
express their intention that this Agreement shall not be modified orally, through course of conduct 
or otherwise (regardless of whether any other agreements or documents relating to the System have 
been so amended or modified).  For greater clarity, changes to the Scope of Work through a Change 
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request. 

(b) Conditions on Requesting Certain Changes.  Contractor may at any time, by 
written notice to Owner, propose Changes in the Work or the Project Schedule due to:  

(i) The occurrence of a Force Majeure Event or any delay by Owner, provided 
that such Force Majeure Event or Owner delay has an impact that will actually, demonstrably, adversely and 

complete the Project on schedule and further provided that 
Contractor complies with all requirements provided in Section 6.3 and Section 7.2(a); or 

(ii) A Change in Law, provided that such Change in Law prevents Contractor 
from performing all or a portion of the Work, has a demonstrable material cost increase to Contractor and/or 
has a schedule impact that will adversely, and further provided that Contractor shall diligently make 
adjustments to minimize the effect of such Change in Law on the System; or 

(iii) Subsurface or physical conditions at or contiguous to the Sites that are 
uncovered or revealed to be materially different from conditions ordinarily encountered and generally 
recognized as inherent in Work of the character provided for in this Agreement, it being acknowledged that 
Contractor shall not be required to perform any Work relating to the unknown condition without the written 
mutual agreement of the Parties. 

Unless the foregoing conditions are met, Contractor may not request a Change in the Work, or Project 
Schedule, due to a Force Majeure Event, Owner delay, Change in Law or differing conditions. 

(c) Execution of Change Order.  If Owner agrees that Contractor has met all of 
the applicable conditions precedent for a requested Change, then the Parties agree to bargain 
reasonably and in good faith for the execution of a mutually acceptable Change Order.  If in such 
event the Parties are unable to agree on a mutually acceptable Change Order, then the dispute shall 
be resolved in accordance with Section 11.6.  Any extension permitted under this Section 7.2 shall 
be of an equitable duration designed to reflect the delay actually caused by the relevant event despite 
Contractor s reasonable efforts to mitigate the same.  Contractor shall continue other portions of the 
Work not affected or impacted by a proposed Change Order. 

7.3 Compensation for Change Orders; Disputes A Change Order initiated by either Party may 
have the effect of either increasing or decreasing the Agreement Price.  Any Contractor response to a Change 
Order under Section 7.1 and any Contractor request for Changes under Section 7.2 shall be accompanied by 
a proposed all inclusive final lump sum cost (separating materials and labor) to Owner.  

7.4 Information Requests; Change Order Contents Owner may request that Contractor provide 
written information (prior to the issuance of a request for Changes) regarding the effect of a contemplated 
Change on pricing, scheduling, or on other terms of the Agreement.  The purpose of such a request shall be 
to determine whether or not a Change will be implemented.    

ARTICLE 8. 
 

WARRANTIES 

8.1 Warranties  
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(a) Contractor warrants to Owner that all Equipment shall be new and of good 
quality and free from defects in materials and workmanship under normal operating conditions; 

(b) Contractor warrants to Owner that the Work will be performed in a good 
and workmanlike manner, will be free from defects in workmanship, and will conform to the 
specifications, drawings, descriptions and requirements of this Agreement; and the Work will contain 
the Equipment, supplies and materials described in the Scope of Work; 

Provided
corresponding warranties made by the suppliers and manufacturers of such Equipment; and further provided, 

in Section 8.1(a) and 8.1(b) expressly exclude defects caused by Owner s failure 
to comply with the operation and maintenance manuals and manufacturers  guidelines applicable to the 
Equipment and other exclusions set forth in Section 8.2(c).   

(c) System Warranty Period.  Contractor warrants that it shall remedy, in 
accordance with Section 8.2, any defects or breaches of Warranty, which appear prior to the date that 
is one (1) year from the Substantial Completion Date with respect to the Work Warranty 
Period     

8.2 Repair of Nonconforming Work If Owner discovers a breach of the Warranties, Owner will 
notify Contractor in writing of such failure promptly upon discovery.  Contractor shall (i) conduct preliminary 
trouble shooting in accordance with the Operations and Maintenance Manual, and/or (ii) contact additional 
support for troubleshooting. If Work or Equipment covered under the Warranties fails to conform to the 
Warranties as described in such notice from Owner or as otherwise discovered by Contractor, Contractor 
shall, at its option, either repair or replace any defective parts including re-installation and all resulting 
damage to the System caused by such defect, at its own expense as promptly as possible.  Contractor shall 
pay the cost of removing any defective Equipment, shipping and installation of replacement parts and the 
cost of reinstalling or replacing such Equipment and shall be entitled to any monetary reimbursement from 
the manufacturer for same.  Contractor shall not be required to repair or replace consumable items including 
but not limited to fuses, batteries, lubricants and filters unless such consumable items were damaged due to 
faulty workmanship.   

(b) If Contractor does not use its reasonable efforts to commence and diligently 
pursue the activities required under Section 8.2(a) within sixty (60) days after receipt of written 
notice of a nonconformity (subject to material and equipment availability or shipping delays), then 
Owner, after written notice to Contractor, may perform or have performed by qualified and 
experienced third parties the necessary remedy consistent with such activities required under Section 
8.2(a), and Contractor shall be liable for all direct, reasonable and documented costs (including 
overhead), charges and expenses (including transportation and expediting fees) incurred by Owner 
in connection with such remedy. 

(c) 
failures caused by:  (i) Ow
service or modification by any party other than Contractor or a third party contracted by Contractor; 
(iii) abuse, neglect, misuse or negligent acts or omissions by someone other than Contractor; (iv) 
damage or deteriorated performance of the Equipment caused by electrical surges, lightning, fire, 
flood, extreme weather, pest damage, accidental breakage, actions of third parties and other causes 
not arising under normal operating conditions; (iv) any Force Majeure Event; or (v) normal wear and 
tear. 
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(d) Notwithstanding any other term or provision herein to the contrary, 
Contractor shall not be responsible for the cost of correcting a breach of Warranty or defect to the 
extent that the manufacturers of the modules,  inverters, data acquisition system, metering or 
transformers do not honor their respective 
termination of operations, insolvency, liquidation, bankruptcy, or similar occurrence, or due to a 
contention that such Equipment is obsolete; provided that Contractor uses reasonable efforts to 
pursue and preserve such claim against the applicable manufacturer(s).   

(e) With respect to the System, Contractor shall enforce the warranties for and 
on behalf of Owner during the Warranty Period so long as Contractor has a current and ongoing 
operation and maintenance agreement with Owner for the System. 

8.3 Assignment of Warranties  As of the Final Acceptance Date, Contractor shall assign to 
Owner all warranties for major Equipment which are assignable.   Notwithstanding the assignment, during 
the Warranty Period, in the event that Owner makes any warranty claim against Contractor and Contractor 
fulfills its obligations with respect to such claim by Owner, Contractor shall be entitled to enforce for its own 
benefit any warranty given by such Subcontractor with respect to such Equipment and services.  

8.4 Limitations 

EXCEPT FOR THE WARRANTIES SET FORTH IN THIS ARTICLE 8, OWNER EXPRESSLY 
AGREES THAT CONTRACTOR MAKES NO OTHER WARRANTIES OR GUARANTEES IN 
CONNECTION WITH THE INSTALLATION OF THE EQUIPMENT AND SYSTEM PROVIDED 
HEREUNDER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN.  CONTRACTOR 
SPECIFICALLY DISCLAIMS ANY IMPLIED WARRANTIES INCLUDING WARRANTIES OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  EXCEPT FOR 

OWNER
BREACH OF WARRANTY UNDER THIS AGREEMENT SHALL BE REPAIR OR REPLACEMENT OF 
THE DEFECTIVE OR NONCONFORMING WORK, SUBJECT TO SECTIONS 8.1 and 8.2 OF THIS 
AGREEMENT. 

8.5 Survival of Warranties 

The provisions of this Article 8 shall survive the expiration or termination of this Agreement. 

ARTICLE 9. 
 

LIMITATIONS ON LIABILITY 

9.1 No Consequential Damages Anything in this Agreement to the contrary notwithstanding, 
neither Party nor its respective officers, directors, agents, employees, parent, subsidiaries or affiliates or their 
officers, directors, agents or employees shall be liable to any other Party, or its parent, subsidiaries, affiliates, 
officers, directors, agents, employees, successors or assigns, or their respective insureds, for any incidental, 
indirect, punitive or consequential damages, connected with or resulting from performance or non-
performance of this Agreement (irrespective of whether such claim of liability is based upon breach of 
warranty, strict liability, tort, contract, operation of law or otherwise) or anything done in connection 
therewith including, without limitation, claims in the nature of lost revenues, income or profits (other than 
payments expressly required and properly due under this Agreement), and increased expense of, reduction in 
or loss of power generation production or equipment used therefor.    
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ARTICLE 10. 
 

INDEMNIFICATION; INSURANCE; BONDS 

10.1 Indemnity Contractor agrees to indemnify and hold Owner, its officers, agents and 
employees, harmless from and against any and all third party claims for damages arising by reason of bodily 

-
contractor hired by Contractor) or willful misconduct.  To the extent that any such damages are covered by 
the Commercial General Liability Insurance policy that is maintained by Contractor, Contractor shall not be 
required to indemnify Owner in excess of the proceeds of the Commercial General Liability Insurance 
maintained by Contractor pursuant to the requirements of this Agreement.  Contractor, however, in no event 
shall be obligated to indemnify Owner to the extent that any injury or damage is caused by the negligence of 
Owner or any entity for which Owner is legally responsible.    

10.2 Contractor Insurance Contractor hereby agrees to obtain and maintain insurance coverage 
on the terms set forth on Exhibit H. 

10.3 Owner Insurance Owner hereby agrees to obtain and maintain insurance coverage on the 
terms set forth on Exhibit I.  

10.4 Payment and Performance Bonds 

Contractor shall, after receipt of the Notice to Proceed and prior to the commencement of 
construction, deliver to Owner payment and performance bonds in a sum equal to the Agreement Price (the 
Payment and Performance Bonds Texas and reasonably satisfactory 

to Owner.  Such Payment and Performance Bonds shall be in form and substance reasonably satisfactory to 
Owner and shall be conditioned upon the faithful performance by Contractor, for the implementation of the 
Work.  The Payment and Performance Bonds shall only apply to the installation portion of this Agreement 
and do not apply in any way to any maintenance provisions, except that the Performance Bond shall guarantee 
that the installation will be free of defective materials and workmanship for the applicable Warranty Periods, 
not to exceed twelve months after Substantial Completion of the applicable part of the Project.  

ARTICLE 11. 
 

DEFAULT AND REMEDIES; TERMINATION; DISPUTE RESOLUTION 

11.1 Owner Events of Default The following shall constitute events of default on the part of 
Owner Event of Default  

(a) If Owner fails to make any payment required hereunder within thirty (30) 
days after written notice thereof from Contractor;  

(b) If Owner makes a general assignment for the benefit of its creditors, or if a 
receiver is appointed on account of the insolvency of Owner, or if Owner files a petition seeking to 
take advantage of any other Law relating to bankruptcy, insolvency, reorganization, winding up or 
composition of or readjustment of debts and, in the case of any such proceeding instituted against 
Owner (but not by Owner) such proceeding is not dismissed within sixty (60) days of such filing;  

(c) If Owner fails to comply with any material terms of this Agreement not 
otherwise set forth as an Owner Event of Default in this Section 11.1 and fails to cure or remedy 
such failure within thirty (30) days after notice and a written demand is made by Contractor to Owner 
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to cure the same or, if such failure cannot be cured within thirty (30) days, Owner fails to commence 
to cure such breach within thirty (30) days after such notice and written demand and thereafter 
diligently pursue such cure to completion, which shall in no event be later than one sixty (60) days 
after such notice; or 

(d) If any representation or warranty of Owner in this Agreement proves to have 
been false or misleading in any material respect when made, and Owner has not, within thirty (30) 
days after written notification thereof from Contractor, either fully remedied, or commenced and 
diligently pursued the remedy, of all adverse impacts on Contractor resulting therefrom, which full 
remedy shall be achieved in no event later than forty-five (45) days after such notice, all to the 
reasonable satisfaction of Contractor. 

11.2 Contractor Events of Default The following shall constitute events of default on the part of 
Contractor Event of Default  

(a) If Contractor fails to comply with any material terms of this Agreement not 
otherwise set forth as a Contractor Event of Default in this Section 11.2 and fails to cure or remedy 
such failure within thirty (30) days after notice and a written demand is made by Owner to Contractor 
to cure the same or, if such failure cannot be cured within thirty (30) days, Contractor fails to 
commence to cure such breach within thirty (30) days after such notice and written demand and 
thereafter diligently pursue such cure to completion;  

(b) If any representation or warranty of Contractor in this Agreement proves to 
have been false or misleading in any material respect when made, and Contractor has not, within 
thirty (30) days after written notification thereof from Owner, either fully remedied, or commenced 
and diligently pursued the remedy, of all adverse impacts on Owner resulting therefrom, which full 
remedy shall be achieved in no event later than forty-five (45) days after such notice, all to the 
reasonable satisfaction of Owner; or 

(c) If Contractor makes a general assignment for the benefit of its creditors, or 
if a receiver is appointed on account of the insolvency of Contractor, or if Contractor files a petition 
seeking to take advantage of any other Law relating to bankruptcy, insolvency, reorganization, 
winding up or composition of or readjustment of debts and, in the case of any such proceeding 
instituted against Contractor (but not by Contractor) such proceeding is not dismissed within sixty 
(60) days of such filing. 

11.3 Contractor Remedies upon Owner Event of Default Upon the occurrence and during the 
continuation of an Owner Event of Default, Contractor has the right to suspend its performance of Work 
upon five (5) days written notice to Owner and, if such Owner Event of Default is not cured within thirty 
(30) days after the commencement of such suspension, to terminate this Agreement upon an additional ten 
(10) days written notice.  Upon such termination by Contractor, Owner shall pay to Contractor the amounts 
set forth in Section 11.5.    Contractor shall be entitled to any available legal or equitable remedies. 

11.4 Owner Remedies upon Contractor Event of Default Upon the occurrence and during the 
continuation of a Contractor Event of Default, Owner has the right to terminate this Agreement upon ten (10) 
days  written notice.  Owner shall be entitled to any available legal or equitable remedies. 

(b) If Owner terminates this Agreement pursuant to this Section 11.4, upon 
Owner s request, Contractor shall withdraw from the Facility and the Site, shall assign to Owner 
such of Contractor s subcontracts, purchase orders, and permits as Owner may request, and shall 
deliver and make available to Owner all Equipment Documentation reasonably necessary to permit 
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Owner to complete or cause the completion of the Work, and in connection therewith Contractor 
authorizes Owner and its agents to use such information in completing the Work.  Owner shall have 
the right to take possession of all Equipment, and Contractor shall remove such materials, equipment, 
tools, and instruments used by and any debris or waste materials generated by Contractor in the 
performance of the Work as Owner may direct.  While Owner shall use reasonable efforts to mitigate 
the cost for completion of the Work, Owner may employ any other qualified person, firm, or 
corporation to finish the Work by whatever method Owner may deem reasonable and expedient, and 
may undertake such commercially reasonable expenditures as in Owner s sole judgment will best 
accomplish the timely completion of the Work (including, where necessary, the entry into contracts 
without prior solicitation of proposals).  In such event Contractor shall not be entitled to receive any 
further payments under this Agreement except for payments for Work performed prior to such 
termination. 

(c) As soon as practicable after Final Acceptance of the Work, Owner shall 
determine the Completion Cost.  If the Completion Cost exceeds the unpaid portion of the Agreement 
Price at the time of the termination of this Agreement, then Contractor shall pay to Owner the amount 
of such excess within ten (10) Business Days following receipt of Owner s demand for such payment. 

11.5 Termination Payment If Contractor terminates this Agreement under Section 11.3, Owner 
Termination Payment

Payment shall be the sole and exclusive liability of Owner, and the sole and exclusive remedy of Contractor, 
with respect to termination of this Agreement pursuant to Section 11.3. 

(b) The Termination Payment shall consist of: 
 

(A) amounts due, but not yet paid, for Work performed prior to the 
effective date of termination; 

(B) direct costs paid, contracted or for which Contractor is liable at the 
time of termination that are in addition to amounts otherwise paid or due as of the effective 
date of termination; 

(C) cancellation costs payable to a Subcontractor or vendor under the 
terms of the applicable contract between Contractor and such Subcontractor or vendor; 

(D) direct, out of pocket costs reasonably incurred by Contractor in 
protecting the Work; and 

(E) direct, out of pocket costs reasonably incurred by Contractor in 
closing out the construction site. 

11.6 Dispute Resolution In the event that any question, dispute, difference or claim arises out of 
or is in connection with this Agreement, including any question regarding its existence, validity, performance 

Dispute h either Party has notified to the other, senior management personnel from 
both Contractor and Owner shall meet and diligently attempt in good faith to resolve the Dispute for a period 
of thirty (30) days following one Party s written request to the other Party for such a meeting.  If, however, 
either Party refuses or fails to so meet, or the Dispute is not resolved by negotiation, either Party may pursue 
any remedy available either in law or equity.  Each Party shall continue to perform its obligation under this 
Agreement during the period of any dispute resolution

41



   

 -19- 

 

to continue Work is conditioned on Contractor having been paid all undisputed amounts payable to 
Contractor.    

ARTICLE 12. 
 

ASSIGNMENT 

12.1 Consent Requirements Neither Party shall assign this Agreement or in any other manner 
transfer any of its rights or obligations under this Agreement without the prior written consent of the other 
Party which consent shall not be unreasonably conditioned, withheld or delayed.  Notwithstanding the 
foregoing, either Party, without relieving itself from liability hereunder, and without the need for consent 
from the other Party provided that any such assignee shall agree to be bound by the terms and conditions 
hereof, may (a) transfer, pledge or assign this Agreement as security for any financing, and/or to an affiliated 

Collateral 
Assignment Agreement to any person or entity succeeding to all or substantially 
all of the assets of the assigning Party, or (c) assign its rights under this Agreement to a successor entity in a 
merger or acquisition transaction.  Any purported assignment or transfer without such consent, whether 
voluntary or involuntary, by operation of Law, under legal process or proceedings, by receivership, in 
bankruptcy or otherwise made in contravention of this clause shall be void and unenforceable.  
Notwithstanding the foregoing, nothing herein shall prohibit Contractor from subcontracting all or any 
portion of the Work in accordance with Section 2.6, provided that no such subcontracting shall relieve 
Contractor of any obligations hereunder.   

ARTICLE 13. 
 

REPRESENTATIONS 

13.1 General Representations and Warranties Each Party hereby represents and warrants to the 
other Party that: 

(a) It is duly organized, validly existing and in good standing under the Laws of the state 
of its formation and is duly qualified to do business in the State of Texas. 

(b) It has all necessary power and authority to execute, deliver and perform its 
obligations under this Agreement; its execution, delivery and performance of this Agreement have 
been duly authorized by all necessary action on its part; and this Agreement has been duly and validly 
executed and delivered by it and constitutes its legal, valid and binding obligation enforceable in 
accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, 
insolvency, reorganization or moratorium or other similar Laws relating to the enforcement of 
creditors  rights generally and by general equitable principles. 

(c) It is not in violation of any judgment entered by any federal, state, local or other 
Governmental Authority, which violations, individually or in the aggregate, would adversely affect 
its performance of any obligations under this Agreement.  There are no legal or arbitration 
proceedings or any proceeding by or before any Governmental Authority, now pending or (to its best 
knowledge) threatened against it which, if adversely determined, could have a material adverse effect 
upon its financial condition, operations, prospects or business, as a whole, or its ability to perform 
under this Agreement. 

(d) No authorization, approval, exemption, or consent of or by any Person is required 
by it in connection with the execution, delivery, and performance of this Agreement.  In addition, 
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each Party represents and warrants to the other Party that the Governmental Approvals required to 
be obtained by such Party either have been obtained by such Party and are in full force and effect on 
the date hereof or will be obtained by such Party and will be in full force and effect on or prior to the 
date on which they are required, under applicable Law, to be in full force and effect, so as to permit 
Contractor to commence and prosecute the Work to completion in accordance with the Project 
Schedule. 

(e) The execution and delivery of this Agreement, the consummation of the transactions 
herein contemplated and compliance with the terms and provisions hereof by it will not conflict with 
or result in a material breach of, or require any consent under, any of its constitutive documents. 

13.2 Survival of Representations The representations and warranties given by each Party to the 
other Party shall survive execution, expiration, cancellation or termination of this Agreement. 

ARTICLE 14. 
 

NOTICES 

14.1 Writing Except as set forth in Section 14.2, any notice, statement, demand, claim, offer or 
other written instrument required or permitted to be given pursuant to this Agreement shall be in writing 
signed by the Party giving such notice and shall be sent by hand messenger delivery, overnight courier 
service, or certified mail (receipt requested) to the other Party at the address set forth below: 

If to Owner: 
City of Killeen, Texas 
101 N. College Street 
Killeen, Texas 76541 
Attention: City Manager 

With a copy to: 
City of Killeen, Texas 
101 N. College Street 
Killeen, Texas 76541 
Attention: City Attorney 

 

If to Contractor: 
Ameresco, Inc. 
2355 E. Camelback Rd., Suite 525 
Phoenix, AZ 85016 
Attention:  Bob Georgeoff 

 
With a copy to: 
Ameresco, Inc. 
111 Speen Street, Suite 410 
Framingham, MA 01701 
Attention:  General Counsel 

  

Each Party shall have the right to change the place to which notice shall be sent or delivered or to 
specify one additional address to which copies of notices may be sent, in either case by similar notice sent or 
delivered in like manner to the other Party.  All notices shall be effective upon receipt. 

14.2 Technical Communications Any technical or other communications pertaining to the Work 
shall be between Contractor s Project Manager and Owner s Representative or other representatives 
appointed by the Project Manager or Owner s Representative.  Each Party shall notify the other in writing of 
the name of such representatives.  Contractor s representatives shall be satisfactory to Owner, have 
knowledge of the Work and be available at all reasonable times for consultation. 
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ARTICLE 15. 
 

MISCELLANEOUS 

15.1 Reasonability The Parties shall act in a reasonable manner and in accordance with principles 
of good faith and fair dealing in the performance of this Agreement.  Unless expressly provided otherwise in 
this Agreement and whether or not stated: (a) where this Agreement requires the consent, approval, or similar 
action by a Party, such consent or approval shall not be unreasonably withheld, conditioned, or delayed; and 
(b) wherever this Agreement gives a Party a right to determine, require, request, specify, or take similar action 
with respect to a matter, such determination, requirement, request, specification, or similar action must be 
reasonable.  

15.2 Entire Agreement This Agreement, together with all Exhibits hereto, embodies the entire 
agreement and understanding of the Parties with respect to the subject matter hereof and supersedes all prior 
or contemporaneous agreements and understandings of the Parties, verbal or written, relating to the subject 
matter hereof.  

15.3 Waiver Any waiver of the provisions of this Agreement must be in writing and shall not be 
implied by any usage of trade, course of dealing or course of performance.  No exercise of any right or remedy 
by Owner or Contractor constitutes a waiver of any other right or remedy contained or provided by Law.  
Any delay or failure of a Party to exercise, or any partial exercise of, its rights and remedies under this 
Agreement shall not operate to limit or otherwise affect such rights or remedies.  Any waiver of performance 
hereunder shall be limited to the specific performance waived and shall not, unless otherwise expressly stated 
in writing, constitute a continuous waiver or a waiver of future performance. 

15.4 Governing Law; Submission to Jurisdiction; Venue Governing Law.  THIS AGREEMENT 
SHALL BE GOVERNED BY, AND INTERPRETED AND CONSTRUED IN ACCORDANCE WITH, 
THE LAWS OF THE STATE OF TEXAS EXCLUDING ANY CHOICE OF LAW RULES. 

(b) Submission to Jurisdiction, Venue.  The Parties agree that any suit, action 
or other legal proceeding by or against any Party (or its affiliates or designees) with respect to or 
arising out of this Agreement shall be brought exclusively in Bell County, Texas.  By execution and 
delivery of this Agreement, each Party (for itself, its affiliates and its designees) irrevocably and 
unconditionally consents and submits to the exclusive jurisdiction of such courts and the appellate 
courts therefrom, and waives any right it may have to assert the doctrine of forum non conveniens or 
similar doctrine or to object to venue with respect to any proceeding.  The Parties irrevocably consent 
to the service of process in any such action or proceeding by the mailing of copies thereof by 
registered or certified mail, first class postage prepaid to the addresses set forth in Section 15.1. 

15.5 Construction This Agreement is to be construed so as to effectuate the normal and reasonable 
expectations of a sophisticated buyer and seller of the equipment and services covered by this Agreement 
and shall not be construed either for or against either Party.  No provision of this Agreement shall be construed 
or interpreted for or against either Party because such Party drafted or caused its legal representative to draft 
the provision. 

15.6 Headings The titles or headings of the various sections, articles and paragraphs hereof are 
intended solely for convenience and ease of reference and are not intended, and are not to be deemed for any 
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purpose, to modify or explain or place any interpretation or construction upon any of the provisions of this 
Agreement. 

15.7 Status of the Parties Contractor and its Subcontractors shall be independent contractors to 
Owner with respect to the Work, irrespective of whether such Subcontractors are approved by Owner, and 
neither Contractor nor its Subcontractors, nor the employees or agents of either, shall be deemed to be the 
employees, representatives or agents of Owner in connection with any matter relating to this Agreement.  No 
provision of this Agreement shall be construed or represented as creating a partnership, trust, joint venture, 
fiduciary or any similar relationship between the Parties.  

15.8 No Third Party Beneficiaries This Agreement is made and entered into for the sole protection 
and legal benefit of Owner and Contractor, and their permitted successors and assigns, and no other person 
shall be a direct or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in 
connection with, this Agreement. 

15.9 Further Assurances Each Party agrees to execute and deliver all further instruments and 
documents, and take all further action, as may be reasonably necessary to complete performance by the 
Parties hereunder and to effectuate the purposes and intent of this Agreement. 

15.10 Amendments No change, amendment or modification of this Agreement shall be valid or 
binding upon the Parties unless such change, amendment or modification shall be in writing and duly 
executed by both Parties. 

15.11 Severability If any provision of this Agreement is determined to be illegal or unenforceable, 
such determination will not affect any other provision of this Agreement and all other provisions will remain 
in full force and effect. 

15.12 Conflicting Provisions In the event of any conflict between this document and any Exhibit 
hereto, the terms and provisions of this document, as amended from time to time, shall control.   

15.13 Counterparts This Agreement may be executed in any number of separate counterparts and 
delivered by electronic means, each of which when so executed shall be deemed an original, and all of said 
counterparts taken together shall be deemed to constitute but one and the same instrument. 

15.14 Contract Verification 

(a) Acknowledgment  By signing this Agreement, 
Contractor hereby verifies that it does not boycott Israel and will not boycott Israel during the term 
of this Agreement. Boycotting Israel is defined in Texas Government Code Section 808.001 to 
mean refusing to deal with, terminating business activities with, or taking any action that is 
intended to penalize, inflict economic harm on, or limit commercial relations specifically with 
Israel, or with a person or entity doing business in Israel or in an Israeli-controlled territory, but 
does not include an action made for ordinary business purposes. 

(b) Acknowledgment  
Agreement, Contractor hereby verifies that it does not boycott energy companies and will not 
boycott energy companies during the term of this Agreement. Boycotting energy companies is 
defined in Texas Government Code Section 809.001. 

(c) Acknowledgment  ith Companies that 
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hereby verifies that it does not have a practice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association and will not discriminate during the term of the 
contract against a firearm entity or firearm trade association. Discriminate against a firearm entity 
and firearm trade association is defined in Texas Government Code Chapter 2274. 

[Signatures on Next Page] 
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Schedule 3.2 

Owner Acquired Governmental Approvals 

 

 

48



 

Schedule 4.3 

Form of Substantial Completion Certificate 

SUBSTANTIAL COMPLETION DATE: ________________ 

Description of Equipment Substantially Completed: __________________________________. 

 
1. Capitalized terms used, but not otherwise defined, herein have the meanings set forth in that certain 

Engineering
dated as of _________________. 
 

2. Contractor certifies and represents to Owner that the installation of the System under the Agreement is 
Substantially Complete.  By signing below, Owner has reviewed and found the System to be Substantially 
Complete.  The date of Substantial Completion is the date above.  The Substantial Completion Date set 
forth above is the date of commencement of applicable warranties for the System.  A list of items to be 
completed or corrected is identified below as the Punchlist.   
 

3.  Punchlist:  [INSERT] 
 
The person signing below is authorized to submit this Substantial Completion Certificate to Owner for and 

on behalf of Contractor. 
 
Contractor 
By:      ____________________________ 
Name:  ____________________________ 
Title:    ____________________________ 
 
Owner agrees that Substantial Completion has been achieved with respect to System as set forth 

herein. 
 
Owner 
By:      ____________________________ 
Name:  ____________________________ 
Title:    ____________________________ 
 

This form must be signed by the person authorized to sign this Certificate of Substantial Completion for and on 
behalf of Owner. 
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Schedule 4.4
Form of Final Acceptance Certificate 

FINAL ACCEPTANCE DATE: ________________  

1. Capitalized terms used, but not otherwise defined, herein have the meanings set forth in that certain 
Engineering
dated as of ___________________. 

2. Contractor certifies and represents to Owner that the following statements are true with respect to 
the System as of the date of delivery hereof to Owner: 

(a) Substantial Completion for the System has occurred,  

(b) Owner has received from Contractor all as-built drawings for the Work,  

(c) Owner has received from Contractor all Closing Deliverables and Equipment Documentation,  

(d)  

(e) all Punchlist work has been completed to Owne  

(f)  the Contractor has completed commissioning of the System as set forth in Exhibit F, 

(g) the requirements of the Local Electric Utility have been met.  
 

The person signing below is authorized to submit this Final Acceptance Certificate to Owner for and on 
behalf of Contractor. 

Contractor:  Ameresco, Inc. 

By:      ____________________________ 

Name:  ____________________________ 

Title:    ____________________________ 

 

Owner agrees that Final Acceptance has been achieved and the Work is accepted. This certificate 
was received by Owner on the date first written above and is effective as of such date. 

Owner:   

By:      ____________________________ 

Name:  ____________________________ 

Title:    ____________________________ 

Date:    ____________________________ 

This form must be signed by the person authorized to sign this Final Acceptance Certificate for and on behalf of 
Owner. 
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Exhibit A 
 

Form of Notice to Proceed 
 

[PLACE ON OWNER LETTERHEAD] 

 
__________________ 
Ameresco, Inc.  
111 Speen Street, Suite 410 
Framingham, MA  01701 
 
 
SUBJECT: NOTICE TO PROCEED 
 
Dear ___________: 
 
 In accordance with EPC
as of ______ __, 202__, by and between _________________ Owner Inc. 

Contractor Owner hereby submits to Contractor this Notice to Proceed in relation to the Scope of 
Work as defined in the EPC. 
 
       Sincerely, 
 

 [OWNER] 
 
 
 
       By:_______________________________ 
            Duly Authorized Signatory 
            Name:___________________________ 
            Title:____________________________ 
            Date:____________________________ 
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Exhibit B 
 

Description of Premises, Facility and Site 

The following buildings, facilities, and areas, which are owned and operated by Owner, are included in 
the Scope of Work detailed in Exhibit C: 

Facility Address 
Main Terminal  8101 S Clear Creek Road, Killeen, TX 76549 
Maintenance Building 8101 S Clear Creek Road, Killeen, TX 76549 
Ancillary Buildings 8101 S Clear Creek Road, Killeen, TX 76549 
Rental Car Parking Lot 8101 S Clear Creek Road, Killeen, TX 76549 
Short- and Long-Term Parking Lot 8101 S Clear Creek Road, Killeen, TX 76549 
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Exhibit C 
 

Scope of Work 
  
The following table summarizes the Scope of Work to be performed at each Facility:  
 

Facility Scope of Work 

Main Terminal  Interior/Exterior Lighting 

Maintenance Building Interior Lighting 

Ancillary Buildings Interior Lighting 

Rental Car Parking Lot Solar PV 

Short-Term Parking Lot Solar PV 

Short- and Long-Term Parking Lot Exterior Lighting 

 
Detailed Project Scope  Lighting Retrofits 

 
The scope of work includes the retrofit of 1,966 fixtures in buildings which were counted during 

-by-room lighting survey. This measure will include the installation of LED 
tubes, LED retrofit kits, and LED fixtures needed for a complete project. A complete line-by-line list of the 
entire lighting project is provided in the Appendix of the IGA (Dated September 4, 2020).  Cutsheets for 
final selections will be provide for approval as part of the submittal review process.  
 
The project scope of work includes:  

 Before installation, the existing lighting fixtures will be inspected for pre-existing damage 
to the fixture housing or wiring. 

 Reporting any damage to KFHRA for correction. 
 Replacing any damaged or broken lamp sockets that are still being used. In the event of de-

lamping any fixtures, all the unused lamp sockets will be removed from the fixtures. 
 Wiping the inside surfaces of the light fixtures. 
 Repairing/replacing ceiling tile due to removal of old fixtures. 
 Cleaning work area and disposing of any construction debris in Ameresco-supplied waste 

bins and removal from site. 
 Complying with applicable local, state, and federal codes. 
 Recycling of existing lamps and ballasts with proper handling of hazardous materials. 
 Disconnect and remove existing components or fixtures as required for the specific retrofit. 
  
 Dual switched fixtures are expected to retain dual switching capability. Where retrofit 

quantities are found not to retain dual switching, Ameresco will coordinate what, if any, 
quantities will be adjusted or if a checkerboard or front-half/back-half of the room pattern 
is acceptable for that space. 

 All miscellaneous material necessary for a complete retrofit, including, but not limited to 
wire, wire nuts, screws, and miscellaneous supporting hardware will be provided. 

 
Exclusions to the scope of work include: 
 Sampling, testing, or removing asbestos or lead or any other hazardous material.  
 Repairing existing damaged or faulty electrical equipment and wiring. 
 Upgrading electrical distribution system to meet current electrical codes. 
 Replacing any lenses. 
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 Stamping and signing engineering plans and specifications. The work will be performed 
using the line-by-line audit in section K.0 Appendix to the IGA (Dated September 4, 2020). 

 
Ameresco has included lamp and ballast recycling and disposal in the project scope of work. 
Recycling certificates will be provided to KFHRA for all recycled material. Polychlorinated bi-
phenyl (PCB) ballasts will be disposed of using the appropriate containers and hazardous material 
handling procedures. 

 
Detailed Project Scope  Solar Carports 

 
The scope of work includes the installation of solar carports totaling at least 396.0 kW-DC for the rental 
car lot and 765.5kW-DC for the short-term lot, and a non-solar walkway from the terminal to rental car lot.  
Please refer to the attached Site Plan for more information. To prepare a completed project scope and 
guaranteed maximum price (GMP), Ameresco created a 50 percent design package by performing the 
following development and engineering tasks: geotechnical analysis, electrical engineering, energy 
modeling, and a glare study (note: the glare study and some engineering needs to be redone as it was 
completed over five years ago). 
  
The solar carport and shaded walkway include: 

 Pricing is turnkey and includes engineering, design, utility coordination, procurement of 
solar equipment, structures and electrical infrastructure, construction of the system, FAA 
form 7460 and glare study submittals, and commissioning.  

 Includes Federal prevailing wage rates. 
 Includes two phases of construction, one for the Rental Car lot, and another for the Short- 

Term parking lot, as detailed in the construction schedule.   
 Temporary construction fencing will not be screened. 

 
Covered Walkways 
 Shaded walkway to be semi-cantilever, non-

height with (5) walkway sections and (54) roof panels. 
 Non-solar shade panels on walkway to be AlumaCorr panel corrugated/fluted or equal. 
 Walkway to include (10) wet set columns with raised pedestal bases and veneered in Austin 

Stone. 
 Walkway lighting system includes under-canopy lighting to keep similar lighting levels to 

existing lighting.  
 
Solar PV Carports 
  
 Includes painted fascia on all sides of each carport.  Paint will be applied by preparing the 

steel with a wire wheel followed by pressure washing to remove and scaling or rust.  One 
coat (approximately 1.5  2 mils) of rust inhibitive primer will be applied followed by one 
coat of enamel paint (approximately 2 mils). 

 Includes under decking on all carports for waterproofing, and mesh added for bird 
mitigation. 

 Includes (37) raised concrete bases veneered in Austin Stone on columns around north, 
west, and east sides of the parking lot. The other (47) columns to be wet set columns flush 
to grade with no raised bases. 

 New LED light fixtures under the solar canopies are included. 
 unit pricing ($/W). Ameresco 

can hold this solar module pricing until August 11, 2023  any future price increases, if 
applicable, for solar modules after this date , 

54



 

C-3 

unless Ameresco has received a mutually executed contract and Notice to Proceed issued 
by the City by August 11, 2023. 

 Includes temporary construction signage. 
 Includes metering and monitoring of arrays. 
 Includes system monitoring at inverter level for 5 years. 
 Includes 10-year product warranties for inverters. 
 Includes 25-year production warranties and 10-year product warranties for modules. 
 Included engineering and interconnection of ECM at existing onsite Service Entrance 

Section (SES) and electrical infrastructure. 
 Not included are major electrical upgrades for implementation of photovoltaic array. 
 Assumes reasonable design and construction standards. 
 Payment and Performance Bond included in base bid. 
 

as of the date of the contract for steel, copper, and other raw materials incorporated into 
equipment and material used for the ECM. Price increases for such equipment and 
materials after the contract is issued may either result in a project price increase or decrease 
in the project size if contract is not mutually executed and Notice to Proceed issued by the 
City by August 11, 2023. 
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ID Task Name Start Finish Duration

1 Pre - Construction Wed 7/12/23 Tue 10/29/24 340 days

2 Notice to Proceed (Engineering and Procurement) Wed 7/12/23 Wed 7/12/23 0 days

3 Engineering Wed 7/12/23 Tue 9/19/23 50 days

4 60% Design Drawings Wed 7/12/23 Tue 8/8/23 20 days

5 60% Design Drawings Owner Review Wed 8/9/23 Tue 8/15/23 5 days

6 90% Design Drawings Wed 8/16/23 Tue 9/12/23 20 days

7 100% Construction Drawings Wed 9/13/23 Tue 9/19/23 5 days

8 Permitting and Interconnection Agreements Wed 8/9/23 Tue 10/31/23 60 days

9 Permitting Wed 9/20/23 Tue 10/31/23 30 days

10 FAA 7460 Submittal and Approval Wed 9/20/23 Tue 10/31/23 30 days

11 Utility Interconnection Agreement Wed 8/9/23 Tue 9/19/23 30 days

12 Notice to Proceed (Construction) Tue 10/31/23 Tue 10/31/23 0 days

13 Subcontractor Bidding and Selection Wed 8/9/23 Tue 9/12/23 25 days

14 Electrical Installer Wed 8/9/23 Tue 9/12/23 25 days

15 Misc Installer Wed 8/9/23 Tue 9/5/23 20 days

16 Carport Installer Wed 8/9/23 Tue 8/15/23 5 days

17 Material and Equipment Procurement Wed 11/1/23 Tue 10/29/24 260 days

18 PV Modules Wed 11/1/23 Tue 1/23/24 60 days

19 Inverters Wed 11/1/23 Tue 1/23/24 60 days

20 AC Equipment Wed 11/1/23 Tue 10/29/24 52 wks

21 DAS and Weather Stations Wed 8/7/24 Tue 10/29/24 60 days

22 Canopy Lighting Wed 7/10/24 Tue 10/1/24 60 days

23 Carport Steel Detail and Fabrication Wed 4/17/24 Tue 9/24/24 23 wks

24 Construction Wed 10/2/24 Mon 2/3/25 89 days

25 Rental Car Solar Structures Wed 10/2/24 Mon 12/16/24 54 days

26 Carport Structure Build (396.0kW-DC) Wed 10/2/24 Mon 12/16/24 54 days

27 Mobilize Site and Install Construction Fencing Wed 10/2/24 Fri 10/4/24 3 days

28 Remove Light Poles and Miscellaneous Mon 10/7/24 Tue 10/8/24 2 days

29 Steel Delivery Mon 10/7/24 Tue 10/8/24 2 days

30 Drill and Set Columns Wed 10/9/24 Tue 10/22/24 10 days

31 Set Beams Wed 10/23/24 Wed 10/30/24 6 days

32 Install Purlins & Bracing Thu 10/31/24 Thu 11/7/24 6 days

33 Module Install Mon 11/4/24 Fri 11/15/24 10 days

34 Module String Wiring Thu 11/14/24 Wed 11/27/24 10 days

35 Install Inverters Mon 11/18/24 Mon 11/25/24 6 days

36 Bore Raceway to POI Mon 11/18/24 Wed 11/20/24 3 days

37 Set AC Equipment Thu 11/21/24 Wed 11/27/24 5 days

7/12

10/31

Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar

Qtr 3, 2023 Qtr 4, 2023 Qtr 1, 2024 Qtr 2, 2024 Qtr 3, 2024 Qtr 4, 2024 Qtr 1, 2025 Qtr 2, 2025

Proposed Schedule for the Killeen Regional Airport Solar Project

Page 1 of 2 
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ID Task Name Start Finish Duration

38 Pull AC Conductors to POI Thu 11/28/24 Fri 11/29/24 2 days

39 DAS Installation Mon 12/2/24 Wed 12/4/24 3 days

40 Install Signage/Light Fixtures, Conduit and Conductors Thu 12/5/24 Mon 12/16/24 8 days

41 Short Term Solar Structures Thu 11/21/24 Tue 1/21/25 44 days

42 Carport Structure Build (765.5 kW-DC) Thu 11/21/24 Tue 1/21/25 44 days

43 Mobilize Site and Install Construction Fencing Thu 11/21/24 Thu 11/21/24 1 day

44 Remove Light Poles and Miscellaneous Fri 11/22/24 Mon 11/25/24 2 days

45 Steel Delivery Fri 11/22/24 Fri 11/22/24 1 day

46 Drill and Set Columns Mon 11/25/24 Fri 11/29/24 5 days

47 Set Beams Mon 12/2/24 Mon 12/9/24 6 days

48 Install Purlins & Bracing Tue 12/10/24 Tue 12/17/24 6 days

49 Module Install Thu 12/12/24 Wed 12/25/24 10 days

50 Module String Wiring Wed 12/25/24 Mon 12/30/24 4 days

51 Install Inverters Thu 12/26/24 Thu 1/2/25 6 days

52 Bore Raceway to POI Thu 12/26/24 Mon 12/30/24 3 days

53 Set AC Equipment Tue 12/31/24 Thu 1/2/25 3 days

54 Pull AC Conductors to POI Fri 1/3/25 Mon 1/6/25 2 days

55 DAS Installation Tue 1/7/25 Thu 1/9/25 3 days

56 Install Signage/Light Fixtures, Conduit and Conductors Fri 1/10/25 Tue 1/21/25 8 days

57 Commissioning & Start-Up Wed 1/22/25 Mon 2/3/25 9 days

58 AHJ Inspection Wed 1/22/25 Wed 1/22/25 1 day

59 Utility Interconnect Thu 1/30/25 Thu 1/30/25 1 day

60 Start-Up and Testing Fri 1/31/25 Mon 2/3/25 2 days

61 COMMERCIAL OPERATION DATE Mon 2/3/25 Mon 2/3/25 0 days

62 Covered Walkway Structures Tue 12/31/24 Mon 2/3/25 25 days

63 Structure Build Tue 12/31/24 Mon 2/3/25 25 days

64 Mobilize Site and Install Construction Fencing Tue 12/31/24 Tue 12/31/24 1 day

65 Remove Light Poles and Trees Wed 1/1/25 Wed 1/1/25 1 day

66 Steel Delivery Wed 1/1/25 Wed 1/1/25 1 day

67 Drill and Set Columns Thu 1/2/25 Fri 1/3/25 2 days

68 Set Beams Mon 1/6/25 Tue 1/7/25 2 days

69 Install Purlins & Bracing Wed 1/8/25 Fri 1/10/25 3 days

70 Decorative Roof Panel Installation Tue 1/7/25 Mon 1/13/25 5 days

71 Stone Veneer Column bases Tue 1/14/25 Mon 1/20/25 5 days

72 Install Signage/Light Fixtures, Conduit and Conductors Tue 1/21/25 Mon 2/3/25 10 days

73 Final Completion Mon 2/3/25 Mon 2/3/25 0 days

2/3

2/3

Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar

Qtr 3, 2023 Qtr 4, 2023 Qtr 1, 2024 Qtr 2, 2024 Qtr 3, 2024 Qtr 4, 2024 Qtr 1, 2025 Qtr 2, 2025

Proposed Schedule for the Killeen Regional Airport Solar Project

Page 2 of 2 

57



D
-1

 
 

E
xh

ib
it

 D
 

 
Si

te
 G

ui
de

li
n

es
  

T
he

 O
pe

ra
ti

on
s 

C
en

te
r 

is
 a

 2
4x

7 
ar

ea
; a

ir
li

ne
 c

ou
nt

er
s 

ar
e 

va
ca

nt
 f

ro
m

 1
2:

00
am

 to
 4

:0
0a

m
; c

om
m

on
 a

re
as

 a
re

 ty
pi

ca
lly

 v
ac

an
t 

fr
om

 1
0:

00
pm

-6
:0

0a
m

; o
ff

ic
e 

ar
ea

s 
ar

e 
ty

pi
ca

lly
 v

ac
an

t f
ro

m
 7

:0
0p

m
 to

 6
:0

0a
m

.  
C

on
tr

ac
to

r 
w

il
l p

la
n 

to
 d

o 
as

 m
uc

h 
li

gh
tin

g 
re

tr
of

it 
w

or
k 

as
 p

os
si

bl
e 

du
ri

ng
 u

no
cc

up
ie

d 
ho

ur
s.

  C
on

tr
ac

to
r 

w
ill

 c
oo

rd
in

at
e 

w
it

h 
ai

rp
or

t s
ta

ff
 a

nd
 w

or
k 

w
it

h 
ai

rp
or

t p
er

so
nn

el
 to

 m
in

im
iz

e 
di

sr
up

ti
on

 a
nd

 o
pe

ra
ti

on
al

 im
pa

ct
. 

             

58



E-1 
 

Exhibit E 
 

Schedule of Values 
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Exhibit F 
Commissioning Procedures  
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PV Commissioning & Close Out Plan 

 

 

 

 

 

 

 

 

 

 

 

 

 
Presented by  
Ameresco, Inc. 
2375 E. Camelback Rd, Ste 400 
Phoenix, AZ 85016 

The commissioning & close out plan shown and described here is proprietary and cannot be copied, duplicated or commercially exploited  in 
whole or in part  without the express written permission of Ameresco. 
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1. Overview 
 
1.1. Abbreviations & Definitions 

Cx Commissioning 
ESCO Energy Services Company 
PT Performance Test 
PV Photovoltaic 
IP Initial Proposal 
kW Kilowatt 
kWh Kilowatt hour 
M&V Measurement and Verification 
MW Megawatt 
MWh Megawatt-hour 
NFPA National Fire Protection Association 
O&M Operations and Maintenance 
PFT Pre-Functional Test 
PM Project Manager 
EM Engineering Manager 
SCADA Supervisory Control and Data Acquisition 
SF Square Feet 
SOW Scope of Work 
VAC Volt Alternating Current 

 

1.2. Commissioning & Close Out Overview 

Commissioning is a Quality Assurance & Quality Control (QA/QC) process which 

verifies that specified components and the system as a whole, have been properly installed 
through testing. Commissioning activities for this project were developed in accordance with 
the following industry standards: 

 
a. International Electrotechnical Commission (IEC) 62446- Grid Connected PV Systems-

Minimum requirements for System Documentation, Commissioning Tests and Inspections 
b. National Electrical Manufacturing Association (NEMA) 
c. American Society for Testing & Materials (ASTM) E2848-13  Standard Test Method for 

Reporting Photovoltaic Non-Concentrator System Performance 

Note: The listed standards are utilized to produce project specific equipment 
commissioning sheets. 
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The purpose of the Commissioning plan is to establish a quality-oriented methodology 
for verifying and documenting that the Project is mechanically, electrically and structurally 
constructed in accordance with the Scope of Work, Industry Standards and the Contract 
Documents. The plan will identify what equipment and systems will be commissioned and to 
what level they will be commissioned. It will also identify parties involved in the 
commissioning process, their roles and responsibilities regarding inspections, tests, analyses, 
and required deliverables. 

 

Close Out is another facet of the QA/QC process, where drawing revisions, 
specifications, installed equipment, change orders and field changes are recorded and archived 
during construction. Construction Close Out is necessary to retain an accurate trail of all 
applicable activities related to the construction project involving any and all phases. 

 

The Ameresco Project Manager (PM) will be the primary point of contact during 
construction, as well as be responsible for redirecting Commissioning and Close Out 
documentation as necessary. The documents herein will be provided to the contractors during 
the bidding and Pre-Construction phase. 

 

Substantial Completion will depend upon, among other things, the successful 
completion of a series of Offline and Live Commissioning Activities. This document describes 
the relevant Commissioning procedures, inspections and documentation in detail. 

 

Contractor personnel, with the assistance of the equipment manufacturer(s) as needed, 
will perform a complete commissioning of the DC and AC system equipment.  All testing and 

ations. The 

photo documentation of the inspection or test, while not under the supervision of the Ameresco 
PM. 

 

1.3. Commissioning Scope/Objectives 

Commissioning 
installed, functionally tested, and capable of being operated and maintained to perform in 

has met the Capacity Test requirements for Mechanical and Substantial Completion as 
described in the contractual agreements.  This means that the facility has been made ready for 
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initial operations and all adjustment and testing has been successfully completed in accordance 
with the appropriate contract exhibits. 

 

1.4. Safety 
a. During the planning and execution of the processes and procedures described in this 

commissioning plan, safety will be considered the number one priority.  All personnel will 
use thinking compliance and exercise conservative decision making when performing 
procedures.  Conservative decision-making means when faced with a decision, personnel, 
environmental and equipment safety have precedence over all other considerations. 

b. All personnel participating in the commissioning process must be familiar with all the safety 
regulations pertaining to the work being performed including working in or around high-
voltage equipment as dictated by OSHA, the corporate safety manual, site specific safety 

features and functions. 
c. Contractor will ensure that lock-out tag-out procedures are in place before Project 

energization. All locks and signage will be in place prior to energization of the applicable 
Equipment. 

d. Contractor will maintain qualified personnel on each Site during operational hours until 
Commissioning is completed.  Personnel will be trained on inverter operation, substations 
and Interconnection Facilities, and emergency shutdown procedures. 
 

e. 
recommendations and those recommendations made by the Arc Flash Hazard Analysis and 
permanent arc flash labeling installed by the contractor. 

 
 

2. Commissioning Team: Roles & Responsibilities 

2.1. Commissioning Team Members 

As the general contractor for the project, Ameresco will serve as the Commissioning 
Authority. Ameresco personnel will schedule, coordinate, witness, record, report, and direct 
all commissioning activities both on and off the project site to assure optimal compliance with 
the design intent. All commissioning activities will be performed by qualified technical and 
engineering personnel from Ameresco and the various equipment and syste
factory trained engineers and/or startup technicians. The Commissioning & Close Out Team 
members are listed in the table below. 
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Table 2.1: Commissioning & Close Out Team Members 
Contractor Company Team Position 

General 

Ameresco 
Construction 

Construction Director 

Ameresco Project Manager 

Ameresco 
Engineering 

Engineering Manager 

Ameresco Project Development 
Engineer 

Ameresco 
O&M/M&V 

M&V Regional 
Manager 

Ameresco Commissioning Agent 

Electrical TBD  TBD 

Commissioning 
(Third Party) 

Sunsystem 
Technology or Other  TBD 

 

2.2. Roles & Responsibilities: Ameresco 

a. Construction Team 
 

Construction Director (CD) 
The Construction Director will oversee all of the Commissioning & Close Out activities 
related to construction. The CD will ensure that the Construction Team is following the 
Commissioning & Close Out Process as defined herein. The CD will ensure that the Project 
Manager completes all required Commissioning & Close Out Deliverables, in addition to 
all of the Punchlist Items. 

 
Project Manager (PM) 
The Project Manager will be responsible for developing, implementing and managing the 
Project Schedule for commissioning activities. The PM will make all decisions regarding 
procurement and scheduling with input from the Client, Construction Director, 
Engineering Manager, Commissioning Agent and Project Development Engineer(s).  
 
The PM is responsible for overseeing all documentation as described in section 3.3. The 
PM will coordinate with all parties to see that tests and inspections are handled in such a 
way as to ensure both quality and safety. The PM will also be responsible for contracting 
with specialty/professional testing companies (i.e., those that perform transformer 
testing or other large AC distribution equipment) and scheduling their activities. The PM 
will direct those firms regarding distribution of their reports. The PM will compile all test 
documentation described in section 3.3 and submit to the Commissioning Agent for his 
approval. 
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The PM will also be responsible for overseeing the completion of the Ameresco PV 
Punchlist, obtaining all the appropriate signatures when complete. 

 
b. Engineering Team 

 
Engineering Manager (EM) 
The Engineering Manager will ensure the Commissioning Agent, M&V Regional Manager 
and Project Development Engineer review the required documentation and have input 
into the Close Out Compliance Review and Ameresco Punchlist. The EM will make final 
decisions pertaining to the commissioning process. 
 
Project Development Engineer (PDE) 
The Project Development Engineer will work alongside the Commissioning Agent to 
review as-builts and Commissioning reports to determine if the project was constructed 
as the design intended. 

 
c. O&M/M&V Team 

 
M&V Regional Manager (MVRM) 
The M&V Regional Manager will serve as the Close Out Authority and sign off on the 
Ameresco PV Punchlist. The M&V Regional Manager will determine if the Close Out 
documentation is assembled by the Construction Team is complete. Any necessary 
revisions or additions will be documented via the Ameresco Punchlist. 
 
Commissioning Agent (CA) 
The Commissioning Agent will be responsible for reviewing all commissioning 
documentation to ensure compliance with the design intent. The Commissioning Agent 
will direct the Project Manager to take Corrective Action when necessary to rectify any 
field or design issues. These issues will be documented via the Ameresco Punchlist. 

 

 

3. Commissioning Process 

3.1. The Commissioning Process: Purpose & Best Practices 
The Commissioning Process consists of electrical tests and inspections performed to confirm 
that facility systems and components have been installed in accordance with specifications 

for operation. 
 
The Commissioning Process begins when the prerequisites to perform the specific testing 
have been satisfied.  This generally means that physical installation has been completed in 

testing can be established.  For example, DC Megger Testing may commence when 
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construction of the array is complete and the DC home runs (whips) have been installed up 
to the associated inverter but not yet terminated.  It is best practice for the required 
Turnover Documents to be completed during construction, especially once the modules 
have been installed (i.e. Module Serial Mapping, String Wiring Diagram, O&M Data Form 
etc).  Specific commissioning test prerequisites are stated in each of the commissioning 
procedures. 
 
Portions of the commissioning testing are completed prior to initial energization, these are 
described in this document as Pre-Commissioning Activities and can be performed prior to 
the Mechanical Completion milestone and System Startup. The remaining Commissioning 
Activities are performed when backfeed electrical power is available to support the 
outstanding tests. Several of these tests can be performed within a 12hr period and with 
utility approval these tests can be performed prior to the Utility Witness Test. With utility 
approval, System Startup can commence to allow these tests to be performed. System 
Startup is the act of temporarily energizing the PV System, typically for a period not longer 
than 12 hrs (one full day of sun). This allows the Commissioning Team to diagnose any 
potential system issues prior to the Utility Witness Test, saving the utility, customer and field 
team additional trips for testing. Once the Utility Witness Test is complete and the utility 
has given Permission to Operate (PTO), the Capacity Test can be performed. Note that the 
Capacity Test will take at least three days and continue until at least 480 data points are 
obtained above 200 W/m2 are collected, with at least 250 data points above 500 W/m2. Due 
to the extensive time the PV System is required to be energized for the Capacity Test, it is 
recommended that the Commissioning Team plan for this to be completed after the Utility 
Witness Test. 
 
The results of the commissioning tests are evaluated to confirm that the component or 
system meets the established acceptance criteria by the Commissioning Agent.  If 
deficiencies are discovered they are either corrected during the test and the test is re-
performed, or the deficiency is documented via the Punchlist Items on each Commissioning 
Procedure.  All Punchlist Items must either be corrected onsite or added to the Ameresco 
Punchlist. 
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3.2. Commissioning Process: Flow Chart 

*Verify with the utility if the PV System can be temporarily powered to perform the 
Commissioning Activities prior to Utility Witness Testing. PV System shall be powered off once 
the Commissioning Activities are complete.  
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3.3. Final Deliverables: Submittals & Test Documentation 

The following deliverables are required to complete the Commissioning Process. 

 

Table 3.3 Commissioning Final Deliverables: Submittals & Documentation 

Type 
Test/Inspection or 

Submittal, Reference 
Name 

Deliverable 
Responsible 
Party 

P
re

-C
o

m
m

is
si

on
in

g
 

AC Megger Test, 

AMR Cx-001 

AMR Test Form 

Electrical 
Subcontractor 

AC Cable Insulation 
Resistance Datasheet 

DC Megger Test, 

AMR Cx-002 

AMR Test Form 

DC Cable Insulation 
Resistance Datasheet 

PV String Polarity 
Check 

All PV Strings shall be 
checked for polarity prior to closing 

inverter fuse holders. 

Transformer 
Factory Acceptance Test 

(FAT) 
FAT from Supplier 

C
o

m
m

is
si

on
in

g
 

Site Inspection, 

AMR Cx-003 

Site Inspection Checklist/AMR 
Test Form (pdf) 

Commissioning 
(Third Party) 
Subcontractor 

Site Photo Journal  can be 
integrated into final report. Photos 

requested in AMR Cx-003 & AMR Cx-
006 

IV Curve Test, 

AMR Cx-004 

IV Curve Test Report (pvapx 
file) 

Infrared Inspection, 

AMR Cx-005 

AMR Test Form (pdf) 

Infrared Photos (zip file) 

DAS 
Commissioning, AMR Cx-

006 

Point to Point Testing 

Confirm all sensors are 
communicating to onsite DL 
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DAS Commissioning 
Checklist 

Includes terminal resistor 
setting and inverter modbus address 

programming 

Inverter 
Commissioning 

Commissioning Report 
Inverter 

Manufacturer 

Performance Test 
or Capacity Test (AMR Cx-

007) 

If Capacity Test is required 
deliverables are the Final Test Report, 

Calculation Workbook, & PVSyst 
Energy Model 

Ameresco 

Note: Responsible Parties shall be defined in the Contract and Subcontractor SOW. 

 

3.4. Bid & Pre-Construction Meetings 

The Commissioning Plan, Deliverables and Schedule shall be discussed during the Pre-
Bid and Pre-Construction Meetings. 

a. Pre-Bid Meeting Goal:  Establish an understanding of the Commissioning SOW for each 
contractor.  

b. Pre-Construction Meeting Goal: Establish roles and responsibilities and key points of 
contact. 

 

 

3.5. Pre-Commissioning Activities 

Mechanical Completion AMR Cx Test Procedures describe the methodology used to 
ensure constructed facility meets the design and code intent. The Test Procedures were created 
as fillable forms and include relevant datasheets for onsite documentation during testing. The 
checklists and data sheets will be subject to review and approval of the CA. 

The Service Provider is subject to change. Ultimate review and approval lies with 
Ameresco. 

Pre-Commissioning includes the following activities: 
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Test/Inspection Reference Document Service Provider 

AC Megger Test* AMR Cx-001 

Electrical Subcontractor 
DC Megger Test* AMR Cx-002 

PV String Polarity Check - 

Transformer Factory 
Acceptance Test (FAT) - 

* All Megger Tests on DC and AC cables will be carried out during the 
construction process and before terminations are made.  Any Owner approved splices 
must be complete before any testing commences. 

 

3.6. Commissioning Activities 

After the Pre-Commissioning Activities are complete, the system can be temporarily 
turned on (with utility approval). Safety is paramount at this stage. Contractor is to ensure that 
all safety protocol is being followed per the individual Test Procedures. 

Commissioning includes the following activities:  

Test/Inspection Reference Document Service Provider 

Site Inspection AMR Cx-003 

Commissioning (Third 
Party) Subcontractor 

IV Curve & VOC Test AMR Cx-004 

Infrared Inspection AMR Cx-005 

DAS Commissioning AMR Cx-006 

Inverter Commissioning - Inverter Manufacturer 

Performance or Capacity Test AMR Cx-007 Ameresco 
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4. Close Out Process 

4.1. Close Out: Purpose & Best Practices 

The Close Out Process is critical to maintaining accurate records of construction for 
O&M and M&V purposes over the life of the system. Close Out includes finalizing the 
Punchlist, finishing and submitting all paperwork (as-built drawings, data packages, 
guarantees and warranties, installed equipment information, etc.). All contractual obligations 
must be complete for the Construction Phase to conclude and transition to the owner and/or 
the asset manager. 

Close Out begins with the assembly of all required Final Deliverables as described in 
section 4.3. As-Built Redlines are sent to the PDE for review and completion by the EOR(s). 
The Turnover Documents and O&M Manual Form are used by the Commissioning Agent to 
complete the O&M Manual. After notification from the PM the PDE, MVRM and CA will 
review all documentation, referred to as the Close Out Compliance Review. Any necessary 
additions or changes will be documented via the Punchlist. 

The PM will also perform a walkdown with the Client to add any additional items to 
the Punchlist. This can be completed at any time after Mechanical Completion and is not 
included in the Close Out Process in section 4.2. 

Close Out is not considered complete until all Punchlist items have been addressed and 
are completed. Once complete the Ameresco PM, Client and Regional M&V Manager sign off 
on the Punchlist. This signals the last step of the Construction Phase is complete and the 
Contractor can invoice for Final Completion. 
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4.2. Close Out Process: Flow Chart 
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4.3. Final Deliverables: Submittals & Documentation 
The following tables describe each Close Out deliverable with regard to the responsible party. 

 

Table 4.3.1: Close Out Deliverables: ELECTRICAL CONTRACTOR 

Type 
Test/Inspection or 

Submittal, Reference Name 
Deliverable 

C
lo

se
 O

u
t 

Record Dwgs 

Construction Dwg Redlines1 

DAS Communication Map 

String Wiring Diagram2 

Turnover 
Documents/Confirmation 

Email 

Contractor shall confirm in writing if 
any equipment submittals have changed 

since the procurement phase. If said 
equipment changes during construction, 
contractor will send updated equipment 

submittals. 
1. Construction Dwg Redlines shall be recorded on the Construction Dwgs relevant to the particular trade (electrical field 

changes shall be redlined on the Electrical Drawing Sheets). Electrical changes redlined by the contractor on a 
structural or conceptual drawing will NOT be accepted. 

2. The String Wiring Diagram can be included with the Construction Dwg Redlines. 
 
 

Table 4.3.2: Close Out Deliverables: AMERESCO PROJECT MANAGER 

Document Deliverable 

Punchlist - 

Final Inspections 
Final Building/Electrical Inspections, 
Special Inspection Reports 

O&M Manual O&M Manual Field Form 

Training 
Training Manual 

 

SC & D&A Certificate 
Substantial Completion Certificate 

Delivery & Acceptance Certificate 

Change Orders Executed Change Orders 
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Table 4.3.3: Close Out Deliverables: PROJECT DEVELOPMENT ENGINEER/CX AGENT 

Test/Inspection or 
Submittal, Reference Name 

Deliverable 

Interconnection 
Agreement 

Executed Interconnection Agreement 

Field RFIs Any RFIs 

Energy Models & 
Shade Analysis 

PVSyst Report (pdf & project file), Shade 
Analysis Report 

Flash Test Data - 
 
 
 

4.4. O&M Manuals & Warranties 

The O&M Manual contains the information required for operation, maintenance and 
decommissioning of a PV System. It includes the following information: 

 Description of the work performed 
 Maintainable equipment list 
 Maintainable equipment data sheets 
 Details of each maintainable piece of equipment including manufacturer, model number, and 

any sub-type information such as paint color 
 Module serial map 
 Module flash test data 
 All relevant safety information (MSDS, etc.) 
 

information 
 Manufacturer and supplier contact details 
 Guarantee / Warranty information 
 Commissioning & Close Out Plan 

 

To assemble the O&M Manual, first the O&M Manual Form, Turnover Documents 
and necessary photos are assembled by the Construction Team. Once complete PM sends the 
relevant information to the CA to create a draft of the O&M Manual. After the draft is reviewed 
by the Ameresco PM, the O&M Manual can be completed unless revisions are required. 
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5. Training  

Ameresco provides on-site training to the maintenance facility team responsible for executing 
emergency shutdown procedures when necessary.  The local maintenance facility team should only 
execute emergency shutdown procedures when absolutely necessary (electrical infrastructure work, 
other construction activities requiring LOTO, etc.). In the event of a fire the local Fire Department will 
perform the emergency shutdown. Operations and Maintenance should only be performed by 
qualified personnel. 
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Exhibit G 
 

Closing Deliverables 

Refer to Exhibit F, Sections 4.3 and 4.4, for close out deliverable documentation.
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Exhibit H 
Contractor Insurance Requirements 

(d) On or before the date of commencing any work at the Site through the Substantial 
Completion Date, Contractor shall and shall cause its subcontractors to obtain and maintain, with insurers 
authorized to do business in the state of Texas of recognized responsibility, having a current A.M. Best 
rating of no less than A- the following insurance, which shall include the minimum coverages and limits 
set forth below: 

 
1.   nsation insurance in compliance 

with Texas state laws. 

2. Liability. Employers Liability Insurance covering Bodily Injury by 
Accident $100,000 each accident; Bodily Injury by Diseases $500,000 policy limit, Bodily 
Injury by Diseases $100,000 each employee;   

3. Commercial General Liability.  Commercial general liability insurance, 
occurrence form, as follows, with coverage for contractual li
liability, explosion, collapse and damage to underground utilities, completed operations for 
twenty-four months after the work has been completed: 

i. Combined single limit $1,000,000; or  

ii.  General Aggregate limit $2,000,000 

iii.  Products-Completed Operations Aggregate  $1,000,000 

iv. Personal Injury and Advertising Injury  $1,000,000 

v. Each occurrence limit $1,000,000; Fire damage limit $50,000; Medical expense 
limit $5,000;  

The policy shall be primary and non-contributory by endorsement or terms and conditions of 
the policy.   

4. Automobile Liability.  Commercial automobile liability insurance, including 
vehicles owned, hired and non-owned, with a combined single limit of not less than 
$1,000,000 per accident, $1,000,000 uninsured motorist.  

(e) The commercial general liability, commercial automobile liability policies shall be 
endorsed to include Owner as an additional insured/loss payee. 

(f) The coverage afforded Owner shall be primary and noncontributing with any other 
insurance maintained by Owner and shall be endorsed with a waiver of subrogation in favor of 
Owner; Owner shall be given thirty (30) days advance written notice of cancellation or non-
renewal of any policy by the insurer. 

(g) Prior to commencement of work under this Agreement, Contractor shall provide Owner 
with Certificates of Insurance evidencing compliance with the foregoing requirements, 
accompanied by copies of the required endorsements.  Certificates of Insurance shall specify that 
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the insurer shall give Owner thirty (30) days advance written notice of cancellation or non-
renewal of the policy by the insurer, except ten (10) days for non-payment of premium. 

Contractor shall cause its subcontractors to carry the insurance coverage required under 
subsections (1), (2), (3), (4) above.  The amounts of such insurance may be adjusted based on the 
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Exhibit I 

Owner Insurance Requirements 

 Owner shall obtain and maintain, with insurers of recognized responsibility, the following 
insurance, which shall include the minimum coverages and limits set forth herein:  Commercial General 
Liability Insurance, including contractual liability, premises and operations, property damage, 
products/completed operations, independent contractor, and personal injury coverages, with a limit of not 
less than $1,000,000 for each occurrence, combined single limit and $2,000,000 general aggregate.  
Owner shall be responsible for insuring the physical assets comprising the Project by purchasing or 
otherwise acquiring and maintaining its own physical damage and property damage insurance as OWNER 
deems necessary or appropriate to protect OWNER against claims and damages. 
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Exhibit J 

FAA Contract Provision Guidelines for Obligated Sponsors and  
Airport Improvement Program Projects
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CURRENT  CHA NGES 

Item Change 

All clauses General updates to reflect statutory and regulatory changes, and 
some technical corrections and minor edits.  

Addition of new 
provisions from 2 CFR 
§ 200, Appendix II 

Added sections detailing new provisions required under 2 CFR 
§ 200, Appendix II: 

 Prohibition on Certain Telecommunications and Video 
Surveillance Services or Equipment (2 CFR § 200, Appendix 
II (K); 2 CFR § 200.216] [Section A14] 

 Domestic Preference for Procurements (2 CFR § 200, 
Appendix II (L); 2 CFR § 200.322) [Section A28] 

Updates to Section A4 Updated the requirements in the Buy America section to align with 
current FAA requirements. 

Updates to Sections 
A5, A6, and A12 

Updated the civil rights protected bases to align with, and explicitly 
list, the applicable legal authorities, including the Disability Act and 
Title VI of the Civil Rights Act of 1964. 
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CONT RA CT GUI DANCE

Purpose of this Document

1) The purpose of this document is to establish a convenient resource for Sponsors that 
consolidates federal contract provisions and clauses into one document that includes an 
applicability matrix. This document itself does not create, revise or delete requirements for 
participation in the Airport Improvement Program (AIP).  The source of requirements 
addressed within this document are identified within the section for each individual clause. 

2) While this document is intended to assist Sponsors with their compliance efforts, it does not 
alter or modify the terms of any applicable statute or regulation, is not a substitute for 
reading the regulation and the applicability matrix, and each corresponding document 
section, nor does it constitute legal advice.

3) Federal laws and regulations require that a Sponsor (a recipient of federal assistance) include 
specific clauses in certain contracts, solicitations, or specifications regardless of whether or not 
the project is federally funded. 

4) For purposes of remaining compliant with its obligations, a Sponsor must incorporate 
applicable contract provisions in all its procurements and contract documents.  Unless 
otherwise stated, these provisions flow down to subcontracts and sub-tier agreements.  

5) Terminology:

a. The term is used in this document to mean either an obligated Sponsor on a 
project that is not federally funded, or a Sponsor on an AIP funded project. A Sponsor is 

b. The term of a public use airport is generally used in the solicitation or 
contract clauses because of its common use in public contracts. An Owner becomes an 
obligated Sponsor upon acceptance of the AIP grant assurances associated with current 
or prior AIP grant funded projects. 

c. For purposes of determining requirements for contract provisions, the term 
includes professional services, and subcontracts and supplier contracts such as 
purchase orders. 

d. The term is understood to mean a contractor, subcontractor, or 
consultant; and means one who participates, through a contract or subcontract (at any 
tier). 

e. The term is understood to mean a bid, an offer, or a proposal.

f. The term is understood to mean the following in different contexts:

i. For the Equal Employment Opportunity (EEO) clause, the term 
means an applicant for employment (whether or not the phrase, for 
employment, follows the word applicant or applicants).
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ii. For all other clauses, the term means a bidder, offeror, or proposer 
for a contract.

2. Sponsor Actions

Include in its procurements the provisions that are applicable to its project.

Not incorporate the entire contract provisions guidelines in its solicitation or contract 
documents, whether by reference or by inclusion in whole. Incorporation of this entire guidance 
document creates potential for ambiguous interpretation and may lead to improper application 
that unnecessarily increases price.  A Sponsor that fails to properly incorporate applicable 
contract clauses may place themselves at risk for audit findings or denial of Federal funding.

Incorporate applicable contract provisions using mandatory language as required. The 
subheading entitled Applicability advises whether a particular clause or provision has mandatory 
language that a Sponsor must use.

(a) Mandatory Language Whenever a clause or provision has mandatory text, the Sponsor 
must incorporate the text of the provision without change, except where specific adaptive 

(b) No Mandatory Language For provisions without mandatory language, this guidance 
provides model language acceptable to the FAA.  Some Sponsors may have standard 
procurement language that is equivalent to those federal provisions. In these cases, 
Sponsors may use their existing standard procurement provision language provided the text 
meets the intent and purpose of the Federal law or regulation.

4) Require the contractor (including all subcontractors) to insert these contract provisions in each 
lower tier contract (e.g., subcontract or sub-agreement).

5) Require the contractor (including all subcontractors) to incorporate the requirements of these 
contract provisions by reference for work done under any purchase orders, rental agreements, 
and other agreements for supplies or services. 

6) Require that the prime contractor be responsible for compliance with these contract provisions 
by any subcontractor, lower-tier subcontractor, or service provider. 

7) Verify that any required local or State provision does not conflict with or alter a Federal law or 
regulation.

3. Typical Procurement Steps 

The typical procurement steps in a project are:

Solicitation, Request for Bids, or Request for Proposals This is also called the Advertisement or 
Notice to Bidders.

Bidding or Accepting Proposals In this stage, the bidders receive a complete set of the 
procurement documents, also known as the project manual.  The project manual will typically 
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include a copy of the solicitation, instructions-to-bidders, bid forms, certifications and 
representations, general provisions, contract conditions, copy of contract, project drawings, 
technical specifications, and related project documents.

Bid/Proposal Evaluation Period when Sponsor tabulates, reviews, and evaluates all proposals 
for bid responsiveness and bidder responsibility.

Award Point when the Sponsor formally awards the contract to the successful bidder.

Execution of Contract Point at which the Sponsor formally enters into a legally binding 
agreement with bidder to perform services or provide goods.

4. Applicability Matrix for Contract Provisions 

Table 1 Matrix summarizes the applicability of contract provisions based upon the type of contract or 
agreement.  The dollar threshold represents the value at which, when equal to or exceeded, the Sponsor 
must incorporate the provision in the contract or agreement.  

Supplemental information addressing applicability and use for each provision is located in Appendix A.  
Appendix A and the Matrix include notes indicating when the Sponsor may incorporate references in the 
solicitation in lieu of including the entire text.

Sponsors are responsible for reviewing both the Matrix and each corresponding section to determine 
applicability of specific contract provisions.

Meaning of cell values in table below:
Info Sponsor has discretion on whether to include clause in its contracts.
Limited Provision with limited applicability depending on circumstances of the procurement. 
n/a Provision that is not applicable for that procurement type.
NIS Provision that does not need to be included or referenced in the solicitation document
REF Provision to be incorporated into the solicitation by reference. 
REQD Provision the Sponsor must incorporate into procurement documents. 
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Table 1  Applicability of Provisions  

Provisions/Clauses 
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Access to Records and Reports $ 0 NIS REQD REQD REQD REQD n/a 
Affirmative Action Requirement $10,000 REQD Limited REQD Limited Limited n/a 
Breach of Contract  $250,000 NIS REQD REQD REQD REQD n/a 
Buy American Preferences $ 0 REF Limited REQD REQD Limited n/a 

(1) Buy American Statement $ 0 NIS Limited REQD REQD Limited n/a 
(2) Construction $ 0 NIS Limited REQD REQD Limited n/a 
(3) Equipment/Building Projects $ 0 NIS Limited REQD REQD Limited n/a 

Civil Rights  General $ 0 NIS REQD REQD REQD REQD REQD 
Civil Rights - Title VI Assurances  $ 0 REF REQD REQD REQD REQD REQD 

(1) Notice - Solicitation $ 0 REQD REQD REQD REQD REQD REQD 
(2) Clause - Contracts $ 0 NIS REQD REQD REQD REQD REQD 
(3) Clause  Transfer of U.S. Property $ 0  NIS n/a n/a n/a Limited REQD 
(4) Clause  Transfer of Real Property $ 0 NIS n/a n/a n/a REQD REQD 
(5) Clause - Construct/Use/Access to 

Real Property 
$ 0 NIS n/a n/a n/a REQD REQD 

(6) List  Pertinent Authorities $0 NIS REQD REQD REQD REQD REQD 
Clean Air/Water Pollution Control $150,000 NIS REQD REQD REQD REQD n/a 
Contract Work Hours and Safety Standards $100,000 NIS Limited REQD Limited Limited n/a 
Copeland Anti-Kickback $ 2,000 NIS Limited REQD Limited Limited n/a 
Davis Bacon Requirements  $ 2,000 REF Limited REQD Limited Limited n/a 
Debarment and Suspension $25,000 REF REQD REQD REQD Limited n/a 
Disadvantaged Business Enterprise $ 250,000 REQD REQD REQD REQD REQD n/a 
Distracted Driving $10,000 NIS REQD REQD REQD  REQD n/a 
Domestic Preferences for Procurements $0 NIS REQD REQD REQD REQD Info 
Equal Employment Opportunity  $10,000 NIS Limited REQD Limited Limited n/a 

(1) EEO Contract Clause $10,000 NIS Limited REQD Limited Limited n/a 
(2) EEO Specification $10,000 NIS Limited REQD Limited Limited n/a 

Federal Fair Labor Standards Act $ 0 REQD REQD REQD REQD REQD Info 
Foreign Trade Restriction  $ 0 REQD REQD REQD REQD REQD n/a 
Lobbying Federal Employees  $ 100,000 REF REQD REQD REQD REQD n/a 
Occupational Safety and Health Act $ 0 NIS REQD REQD REQD REQD Info 
Prohibition on Certain Telecommunications 
and Video Surveillance Services or 
Equipment 

$0 NIS REQD REQD REQD REQD Info 

Prohibition of Segregated Facilities  $0 NIS Limited REQD Limited Limited n/a 
Recovered Materials $10,000 REF Limited REQD REQD Limited n/a 
Right to Inventions  $ 0 NIS Limited Limited Limited n/a n/a 
Seismic Safety $ 0 NIS Limited Limited Limited n/a n/a 
Tax Delinquency and Felony Conviction $ 0 NIS REQD REQD REQD REQD n/a 
Termination of Contract $10,000 NIS REQD REQD REQD REQD n/a 

  $ 0 NIS REQD REQD REQD REQD n/a 
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Airport Concessions Disadvantage Business Enterprise (ACDBE) Notes: 

1.  Language relative to solicitation for ACDBEs does not need to be included in AIP funded solicitations, 
since in no case are concessions activities funded with federal funds. 

2.  Airport Sponsors must include the appropriate Civil Rights  Title VI language in their solicitation 
notices when they seek proposals for concessions. 

3.  For ACDBE agreements, use the column for Non-AIP Contracts. 
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APP ENDI X A  CONTRACT PROVISIONS 

A 1  A C C E S S  T O  R E C O R DS  A N D  R E P O R T S   

A 1 . 1  S O U R C E  

2 CFR § 200.334 

2 CFR § 200.337 

FAA Order 5100.38 

A 1 . 2  A P P L I CA B I L I T Y  

2 CFR § 200.334 requires a Sponsor to retain records pertinent to a Federal award for a period of three 
years from submission of final closure documents.  2 CFR § 200.337 establishes that Sponsors must 
provide Federal entities the right to access records pertinent to the Federal award. FAA policy extends 

 

Contract Types  The Sponsor must include this provision in all contracts and subcontracts of AIP funded 
projects. 

Use of Provision  No mandatory language provided.  The following language is acceptable to the FAA 
with meeting the intent of this requirement.  If the Sponsor prefers to use different language, the 

 

 A 1 . 3  M O D E L  C O N T R A C T  C L A U S E  

ACCESS TO RECORDS AND REPORTS 

The Contractor must maintain an acceptable cost accounting system. The Contractor agrees to provide 
the Owner, the Federal Aviation Administration and the Comptroller General of the United States or any 
of their duly authorized representatives access to any books, documents, papers and records of the 
Contractor which are directly pertinent to the specific contract for the purpose of making audit, 
examination, excerpts and transcriptions. The Contractor agrees to maintain all books, records and 
reports required under this contract for a period of not less than three years after final payment is made 
and all pending matters are closed.

91



 

Guidelines for Contract Provisions for Obligated Sponsors and Airport Improvement Program Projects  
Issued on January 20, 2023 Page 2 

A 2  A F F I R MA T I V E  A C T I O N  R E Q U I R E M E N T   

A 2 . 1  S O U R C E  

41 CFR Part 60-4 

Executive Order 11246  

A 2 . 2  A P P L I CA B I L I T Y  

Minority Participation.  Sponsors are required to set goals for minority participation in AIP funded 
projects exceeding $10,000.  The goals for minority participation derive from Economic Area (EA) and 
Standard Metropolitan Statistical Area (SMSA) as established in Volume 45 of the Federal Register dated 
10/3/80.  Page 65984 contains a table of all EAs and SMSAs and the associated minority participation 
goals. 

To find the goals for minority participation, a Sponsor must either refer to the Federal Register Notice or 
to the Dep Participation Goals for Minorities and Females
SMSAs span state boundaries. A Sponsor may have to refer to entries for adjacent states in order to 
locate the goal for the project location. 

Female Participation.  Executive Order 11246 has set a goal of 6.9% nationally for female participation 
for all construction projects. This value remains constant for all counties and states.   

Contract Types   

Construction  The Sponsor must incorporate this notice in all solicitations for bids or requests 
for proposals for AIP funded construction work contracts and subcontracts that exceed $10,000.   
Construction work means construction, rehabilitation, alteration, conversion, extension, 
demolition or repair of buildings, highways or other changes or improvements to real property, 
including facilities providing utility services. The term also includes the supervision, inspection 
and other onsite functions incidental to the actual construction. 

Equipment  The Sponsor must incorporate this notice in any equipment project exceeding 
$10,000 that involves installation of equipment onsite (e.g., electrical vault equipment).  This 
provision does not apply to equipment acquisition projects where the manufacture of the 

vehicles). 

Professional Services  The Sponsor must incorporate this notice in any professional service 
agreement if the professional services agreement includes tasks that meet the definition of 
construction work [as defined by the U.S. Department of Labor (DOL)] and exceeds $10,000.  
Examples include installation of monitoring systems (e.g., noise, environmental, etc.). 

Property/Land  The Sponsor must incorporate this notice in any agreement associated with 
land acquisition if the agreement includes construction work (defined above) that exceeds 
$10,000.  Examples include demolition of structures or installation of boundary fencing. 
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Use of Provision  MANDATORY TEXT.  The Sponsor must: 

(a) Incorporate the text of this provision in its solicitations without modification.  
(b) Incorporate the applicable minority participation goal and the covered area by geographic 

name. 
(c) Not simply insert a reference to the 1980 Federal Register Notice. 

A 2 . 3  M A N D A T O R Y  S O L I C I T A T I O N  C LA U S E  

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO 
ENSURE EQUAL EMPLOYMENT OPPORTUNITY 

 

2. The goals and timetables for minority and female participation, expressed in percentage terms for the 
 in each trade on all construction work in the covered area, are as 

follows: 

Timetables 

Goals for minority participation for each trade: [Sponsor must insert established goal]  

Goals for female participation in each trade:  6.9% 

These goals are applicable 
federally assisted) performed in the covered area.  If the Contractor performs construction work in a 
geographical area located outside of the covered area, it shall apply the goals established for such 
geographical area where the work is actually performed.  With regard to this second area, the Contractor 
also is subject to the goals for both its federally involved and nonfederally involved construction. 

ce with the Executive Order and the regulations in 41 CFR Part 60-4 shall be 
based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations 
required by the specifications set forth in 41 CFR 60-4.3(a) and its efforts to meet the goals. The hours 
of minority and female employment and training must be substantially uniform throughout the length of 
the contract, and in each trade, and the Contractor shall make a good faith effort to employ minorities 
and women evenly on each of its projects. The transfer of minority or female employees or trainees 

goals shall be a violation of the contract, the Executive Order and the regulations in 41 CFR Part 60-4.  
Compliance with the goals will be measured against the total work hours performed. 

3. The Contractor shall provide written notification to the Director of the Office of Federal Contract 
Compliance Programs (OFCCP) within 10 working days of award of any construction subcontract in 
excess of $10,000 at any tier for construction work under the contract resulting from this solicitation.  
The notification shall list the name, address, and telephone number of the subcontractor; employer 
identification number of the subcontractor; estimated dollar amount of the subcontract; estimated 
starting and completion dates of the subcontract; and the geographical area in which the subcontract is 
to be performed. 
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4. As used in this notice and 
[Sponsor must insert state, county, and city]. 
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A 3  B R E A C H O F  C O N T R A C T  T E R M S  

A 3 . 1  S O U R C E  

2 CFR Part 200, Appendix II(A)  

A 3 . 2  A P P L I CA B I L I T Y  

This provision requires Sponsors to incorporate administrative, contractual or legal remedies in the 
event that a contractor violates or breaches contract terms. The Sponsor must also include appropriate 
sanctions and penalties. 

Contract Types  This provision is required for all contracts that exceed the simplified acquisition 
threshold as stated in 2 CFR Part 200, Appendix II (A). This threshold is occasionally adjusted for inflation 
and is $250,000.  

Use of Provision  No mandatory language provided.  The following language is acceptable to the FAA as 

applicable. 

A 3 . 3  M O D E L  C O N T R A C T  C L A U S E  

BREACH OF CONTRACT TERMS 

Any violation or breach of terms of this contract on the part of the [Contractor | Consultant] or its 
subcontractors may result in the suspension or termination of this contract or such other action that may 
be necessary to enforce the rights of the parties of this agreement.  

Owner will provide [Contractor | Consultant] written notice that describes the nature of the breach and 
corrective actions the [Contractor | Consultant] must undertake in order to avoid termination of the 
contract.  Owner reserves the right to withhold payments to Contractor until such time the Contractor 
corrects the breach o
specific date by which the [Contractor | Consultant] must correct the breach.  Owner may proceed with 
termination of the contract if the [Contractor | Consultant] fails to correct the breach by the deadline 

 

The duties and obligations imposed by the Contract Documents and the rights and remedies available 
thereunder are in addition to, and not a limitation of, any duties, obligations, rights and remedies 
otherwise imposed or available by law. 
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A 4  B U Y  A ME R I C A N  P R E F E R E N C E  

A 4 . 1  S O U R C E  

Title 49 USC § 50101 

Executive Order 14005,  

Bipartisan Infrastructure Law (Pub. L. No. 117-58), Build America, Buy America (BABA) 

A 4 . 2  A P P L I CA B I L I T Y  

The Buy American Preference incorporates statutory requirements and policies outlined in the in 49 USC 
§ 50101, Executive Order 14005, and BABA.   

Section 50101 of 49 USC requires that all steel and manufactured goods used on AIP projects be 
produced in the United States.  This section also gives the FAA the ability to issue a waiver to a Sponsor 
to use non-domestic material on an AIP funded project subject to meeting certain conditions.  A Sponsor 
may request that the FAA issue a waiver from the Buy American Preference requirements if the FAA 
finds that: 

1) Applying the provision is not in the public interest. 
2) The steel or manufactured goods are not available in sufficient quantity or quality in the United 

States. 
3) The cost of components and subcomponents produced in the United States is more than 

60 percent of the total components of a facility or equipment, and final assembly has taken 
place in the United States.  Items that have an FAA standard specification item number (such as 
specific airport lighting equipment) are considered the equipment. 

4) Applying this provision would increase the cost of the overall project by more than 25 percent. 
to use terms and conditions of Federal 

financial assistance awards to maximize the use of goods, products, and materials produced in, and 
services offered in, the United States. The Order directs, to the extent appropriate and consistent with 
applicable law, agencies shall partner with the Hollings Manufacturing Extension Partnership (MEP) to 
conduct supplier scouting in order to identify American companies that are able to produce goods, 
products, and materials in the United States that meet Federal procurement needs, prior to 
consideration of using non-domestic products.  

The Bipartisan Infrastructure Law, Build America, Buy America (BABA) Act strengthens Made in America 
high-paying jobs. 

Under BABA, iron, steel and certain construction materials are required to be 100% produced in the 
United States. 

Under the Bipartisan Infrastructure Law (Pub. L. No. 117-58) BABA three waivers are available for iron 
and steel, manufactured products, and construction materials when a Federal agency finds that   

1) Applying the domestic content procurement preference would be inconsistent with the public 
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2) Types of iron, steel, manufactured products, or construction materials are not produced in the 
United States in sufficient and reasonably available quantities or of a satisfactory quality (a 

 
3) The inclusion of iron, steel, manufactured products, or construction materials produced in the 

United States will increase the cost of the overall project by more than 25 percent (an 
 

BABA defines construction materials, items that are or consists primarily of non-ferrous metals, plastic 
and polymer-based products (including polyvinylchloride, composite building materials, and polymers 
used in fiber optic cables), glass (including optic glass), lumber or drywall. 

Items that consist of two or more of the aforementioned materials that have been combined together 
through a manufacturing process, and items that include at least one of the listed materials combined 
with a material that is not listed through a manufacturing process, should be treated as manufactured 
products, rather than as construction materials. For example, a plastic framed sliding window should be 
treated as a manufactured product while plate glass should be treated as a construction material. 

The Buy America Preference requirements flow down from the Sponsor to first tier contractors, who are 
responsible for ensuring that lower tier contractors and subcontractors are also in compliance. 

Note: The Buy American Preference does not apply to temporary equipment a contractor uses as a tool 
of its trade and which does not remain as part of the project. 

Required Documentation 

The FAA Buy American Requests. All applications (requests) for an FAA Buy American Preference 
Waiver includes, at minimum, a completed Content Percentage Worksheet and Final Assembly 
Questionnaire. Additional information may be requested from the applicant by the FAA. Airport 
Sponsors, consultants, construction contractors, or equipment manufacturers are responsible for 
completing and submitting waiver applications. The FAA is unable to make a determination on waiver 
requests with incomplete information. Sponsors must confirm with the bidder or offeror to assess the 
adequacy of the waiver request and associated information prior to forwarding a waiver request to the 
FAA for action. All FAA waivers forms are available from the FAA Buy American Requirements webpage.  

Proprietary Confidentiality. Exemption 4 of the Freedom of Information Act protects "trade secrets and 
commercial or financial information obtained from a person [that is] privileged or confidential. 
Proprietary manufacturing and design information submitted to the Federal Aviation Administration for 
the purposes of receiving a Buy American Waiver shall not be disclosed outside the FAA. The FAA will 
provide a written notification to the Airport Sponsor, manufacturer(s), contractor(s) or supplier(s) when 
a waiver determination is complete.  

Timing of Waiver Requests.  Sponsors desiring a Type 2 waiver should submit their waiver request, with 
justification, before issuing a solicitation for bids or a request for proposal for a project. 

The Sponsor must submit a Type 2, Type 3, or Type 4 waiver request prior to executing the contract.  
The FAA will generally not consider waiver requests after execution of the contract except where 
extraordinary and extenuating circumstances exist.   
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The Buy American Notice of Determination (NOD) Process. The FAA Reauthorization Act of 2018 

comment for 10 days, before becoming effective. All FAA waivers must complete the NOD process. 
Sponsors are encouraged to wait until approved waivers become effective before executing AIP 
projects.  

Buy American Conformance Lists.  The FAA Office of Airports maintains listings of projects and products 
that have received a waiver from the Buy American Preference requirements for project specific and 
nationwide use.  Each of these conformance lists is available online at 
www.faa.gov/airports/aip/buy_american/.  Products listed on the FAA Nationwide Buy American 
Conformance list do not require additional submittal of domestic content information. Nationwide 
waivers expire five years from the date issued, unless revoked earlier by the FAA.   

Facility Waiver Requests.  For construction of a facility, the Sponsor may submit the waiver request 
after bid opening, but prior to contract execution.  Examples of facility construction include terminal 
buildings, terminal renovation, and snow removal equipment buildings. 

Contract Types   

Construction and Equipment  The Sponsor must meet the Buy American Preference 
requirements of 49 USC § 50101 and BABA for all AIP funded projects that require materials that 
are or consists primarily of iron, steel or manufactured goods and construction materials.   

Professional Services  Professional service agreements (PSAs) do not normally result in a 
deliverable that meets the definition of a manufactured product.  However, the emergence of 
various project delivery methods has created situations where task deliverables under a PSA 
may include a manufactured product. If a PSA includes providing a manufactured good as a 
deliverable under the contract, the Sponsor must include the Buy American Preference 
provision in the agreement. 

Property  Most land transactions do not involve acquiring a manufactured product.  However, 
under certain circumstances, a property acquisition project could result in the installation of a 
manufactured product.  For example, the installation of property fencing, gates, doors and locks, 
etc. represent manufactured products acquired under an AIP funded land project that must 
comply with Buy American Preferences. 

Use of Provisions  No mandatory language provided.  The following language is acceptable to the FAA 
and meets the intent of this requirement.   If the 
language must fully comply with 49 USC § 50101 and BABA. 

There are two types of FAA Buy American certifications.  The Sponsor must incorporate the appropriate 
certifications of compliance with FAA Buy American Preference in the solicitation: 

 Construction Projects involving the replacement, rehabilitation, reconstruction of airfield 
surfaces such as on runways, taxiways, taxilanes, aprons, roadways, parking lots, etc.  Insert 
the Certificate of compliance to FAA Buy American Preference based on Construction Projects.  
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 Equipment and Buildings Projects involving and including the acquisition of equipment such as 
snow removal equipment, navigational aids, wind cones, and the construction of buildings such 
as hangars, terminal development, lighting vaults, aircraft rescue & firefighting buildings, etc. - 
Insert the Certificate of Compliance with FAA Buy American Preference Based on 
Equipment/Building Projects. 
A 4 . 3  M O D E L  S O L I C I T A T I O N  C L A U S E S  

A 4 . 3 . 1  C e r t i f i c a t i o n  o f  C o m p l i a n ce  w i t h  F A A  B u y  A m e r i c a n  
P r e f er e n c e  S t a t e m e n t   

FAA BUY AMERICAN PREFERENCE 

The Contractor certifies that its bid/offer is in compliance with 49 USC § 50101, BABA and other 
related Made in America Laws,1 U.S. statutes, guidance, and FAA policies, which provide that Federal 
funds may not be obligated unless all iron, steel and manufactured goods used in AIP funded projects 
are produced in the United States, unless the Federal Aviation Administration has issued a waiver for 
the product; the product is listed as an Excepted Article, Material Or Supply in Federal Acquisition 
Regulation subpart 25.108; or is included in the FAA Nationwide Buy American Waivers Issued list.  

The bidder or offeror must complete an
American Preference, BABA and Made in America laws included herein with their bid or offer. The 
Airport Sponsor/Owner will reject as nonresponsive any bid or offer that does not include a completed 
ce  

The bidder or offeror certifies that all constructions materials, defined to mean an article, material, or 
supply other than an item of primarily iron or steel; a manufactured product; cement and cementitious 
materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or additives that are or 
consist primarily of: non-ferrous metals; plastic and polymer-based products (including 
polyvinylchloride, composite building materials, and polymers used in fiber optic cables); glass 
(including optic glass); lumber; or drywall used in the project are manufactured in the U.S. 

  

 
1 
relating to federal financial assistance awards or federal procurement, including those that refe

materials produced in the United States, including iron, steel, and manufactured products offered in the United 
States. 
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A 4 . 3 . 2  C e r t i f i c a t i o n  o f  C o m p l i a n ce  w i t h  F A A  B u y  
A m e r i c a n  P r e f e r en c e   C o n s t r u c t i o n  P r o j e c t s  

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this 
certification statement with its proposal.  The bidder or offeror must indicate how it intends to comply 
with 49 USC § 50101, BABA and other related Made in America Laws, U.S. statutes, guidance, and 
FAA policies, by selecting one of the following certification statements.  These statements are mutually 
exclusive.  Bidder must select one or the other (i.e., not both) by inserting a checkmark ( ) or the letter 

 

 Bidder or offeror hereby certifies that it will comply with 49 USC § 50101, BABA and other 
related U.S. statutes, guidance, and policies of the FAA by: 

a) Only installing iron, steel and manufactured products produced in the United States; 

b) Only installing construction materials defined as: an article, material, or supply  other 
than an item of primarily iron or steel; a manufactured product; cement and cementitious 
materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or 
additives that are or consist primarily of non-ferrous metals; plastic and polymer-based 
products (including polyvinylchloride, composite building materials, and polymers used 
in fiber optic cables); glass (including optic glass); lumber or drywall that have been 
manufactured in the United States.  

c) Installing manufactured products for which the Federal Aviation Administration (FAA) 
has issued a waiver as indicated by inclusion on the current FAA Nationwide Buy 
American Waivers Issued listing; or 

d) Installing products listed as an Excepted Article, Material or Supply in Federal 
Acquisition Regulation Subpart 25.108. 

By selecting this certification statement, the bidder or offeror agrees: 

a) To provide to the Airport Sponsor or the FAA evidence that documents the source and 
origin of the iron, steel, and/or manufactured product.   

b) To faithfully comply with providing U.S. domestic products. 
c) To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  
d) Certify that all construction materials used in the project are manufactured in the U.S. 

 

 The bidder or offeror hereby certifies it cannot comply with the 100 percent Buy American 
Preferences of 49 USC § 50101(a) but may qualify for a Type 3 or Type 4 waiver under 49 USC 
§ 50101(b).  By selecting this certification statement, the apparent bidder or offeror with the 
apparent low bid agrees: 

a) To the submit to the Airport Sponsor or FAA within 15 calendar days of being selected as 
the responsive bidder, a formal waiver request and required documentation that supports 
the type of waiver being requested.  

b) That failure to submit the required documentation within the specified timeframe is cause 
for a non-responsive determination that may result in rejection of the proposal. 

c) To faithfully comply with providing U.S. domestic products at or above the approved 
U.S. domestic content percentage as approved by the FAA. 
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d) To furnish U.S. domestic product for any waiver request that the FAA rejects. 
e) To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  

Required Documentation 

Type 2 Waiver (Nonavailability) - The iron, steel, manufactured goods or construction materials or 
manufactured goods are not available in sufficient quantity or quality in the United States. The required 
documentation for the Nonavailability waiver is 

a) Completed Content Percentage Worksheet and Final Assembly Questionnaire 

b) Record of thorough market research, consideration where appropriate of qualifying alternate 
items, products, or materials including;  

c) A description of the market research activities and methods used to identify domestically 
manufactured items capable of satisfying the requirement, including the timing of the research 
and conclusions reached on the availability of sources. 

Type 3 Waiver  The cost of components and subcomponents produced in the United States is more 
than 60 
documentation for a Type 3 waiver is: 

a) Completed Content Percentage Worksheet and Final Assembly Questionnaire including;  
b) Listing of all manufactured products that are not comprised of 100 percent U.S. domestic content 

(excludes products listed on the FAA Nationwide Buy American Waivers Issued listing and 
products excluded by Federal Acquisition Regulation Subpart 25.108; products of unknown 
origin must be considered as non-domestic products in their entirety). 

c) Cost of non-domestic components and subcomponents, excluding labor costs associated with 
final assembly and installation at project location. 

d) Percentage of non-domestic component and subcomponent cost as c
component and subcomponent costs, excluding labor costs associated with final assembly and 
installation at project location.   

Type 4 Waiver (Unreasonable Costs) - Applying this provision for iron, steel, manufactured goods or 
construction materials would increase the cost of the overall project by more than 25 percent. The 
required documentation for this waiver is: 

a) A completed Content Percentage Worksheet and Final Assembly Questionnaire from  
b) At minimum two comparable equal bids and/or offers; 
c) Receipt or record that demonstrates that supplier scouting called for in Executive Order 14005, 

indicates that no domestic source exists for the project and/or component;  
d) Completed waiver applications for each comparable bid and/or offer. 
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False Statements:  Per 49 USC § 47126, this certification concerns a matter within the jurisdiction of 
the Federal Aviation Administration and the making of a false, fictitious, or fraudulent certification may 
render the maker subject to prosecution under Title 18, United States Code. 

    
Date  Signature 

    
Company Name  Title 
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A 4 . 3 . 3  C e r t i f i c a t i o n  o f  C o m p l i a n ce  w i t h  F A A  B u y  
A m e r i c a n  P r e f e r en c e   E q u i p m e n t / B u i l d i n g  
P r o j ec t s  

As a matter of bid responsiveness, the bidder or offeror must complete, sign, date, and submit this 
certification statement with their proposal.  The bidder or offeror must indicate how they intend to 
comply with 49 USC § 50101, and other Made in America Laws, U.S. statutes, guidance, and FAA 
policies by selecting one on the following certification statements.  These statements are mutually 
exclusive.  Bidder must select one or the other (not both) by inserting a checkmark (  

 Bidder or offeror hereby certifies that it will comply with 49 USC § 50101, BABA and other 
related U.S. statutes, guidance, and policies of the FAA by: 

a) Only installing steel and manufactured products produced in the United States;  
b) Only installing construction materials defined as: an article, material, or supply  other 

than an item of primarily iron or steel; a manufactured product; cement and 
cementitious materials; aggregates such as stone, sand, or gravel; or aggregate binding 
agents or additives that are or consist primarily of non-ferrous metals; plastic and 
polymer-based products (including polyvinylchloride, composite building materials, 
and polymers used in fiber optic cables); glass (including optic glass); lumber or 
drywall that have been manufactured in the United States.  

c) Installing manufactured products for which the Federal Aviation Administration (FAA) 
has issued a waiver as indicated by inclusion on the current FAA Nationwide Buy 
American Waivers Issued listing; or 

d) Installing products listed as an Excepted Article, Material or Supply in Federal 
Acquisition Regulation Subpart 25.108. 

By selecting this certification statement, the bidder or offeror agrees: 

a) To provide to the Airport Sponsor or FAA evidence that documents the source and 
origin of the steel and manufactured product.   

b) To faithfully comply with providing U.S. domestic product. 
c) To furnish U.S. domestic product for any waiver request that the FAA rejects. 
d) To refrain from seeking a waiver request after establishment of the contract, unless 

extenuating circumstances emerge that the FAA determines justified.  

 The bidder or offeror hereby certifies it cannot comply with the 100 percent Buy American 
Preferences of 49 USC § 50101(a) but may qualify for a Type 3 waiver under 49 USC § 
50101(b).  By selecting this certification statement, the apparent bidder or offeror with the 
apparent low bid agrees: 

a) To submit to the Airport Sponsor or FAA within 15 calendar days of being selected as 
the responsive bidder, a formal waiver request and required documentation that 
supports the type of waiver being requested.  

b) That failure to submit the required documentation within the specified timeframe is 
cause for a non-responsive determination that may result in rejection of the proposal. 

c) To faithfully comply with providing U.S. domestic products at or above the approved 
U.S. domestic content percentage as approved by the FAA. 
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d) To refrain from seeking a waiver request after establishment of the contract, unless 
extenuating circumstances emerge that the FAA determines justified.  

Required Documentation 

Type 2 Waiver (Nonavailability) - The iron, steel, manufactured goods or construction materials are 
not available in sufficient quantity or quality in the United States. The required documentation for the 
Nonavailability waiver is:   

a) Completed Content Percentage Worksheet and Final Assembly Questionnaire 

b) Record of thorough market research, consideration where appropriate of qualifying 
alternate items, products, or materials including;  

c) A description of the market research activities and methods used to identify 
domestically manufactured items capable of satisfying the requirement, including the 
timing of the research and conclusions reached on the availability of sources. 

Type 3 Waiver  The cost of the item components and subcomponents produced in the United States is 
more that 60 percent of the cost of all components and 
documentation for a Type 3 waiver is: 

a) Completed Content Percentage Worksheet and Final Assembly Questionnaire including; 
b) Listing of all product components and subcomponents that are not comprised of 100 

percent U.S. domestic content (Excludes products listed on the FAA Nationwide Buy 
American Waivers Issued listing and products excluded by Federal Acquisition 
Regulation Subpart 25.108 (products of unknown origin must be considered as non-
domestic products in their entirety). 

c) Cost of non-domestic components and subcomponents, excluding labor costs associated 
with final assembly at place of manufacture. 

d) Percentage of non-domestic component and subcomponent cost as compared to total 
ts, excluding labor costs associated with final 

assembly at place of manufacture.   
Type 4 Waiver (Unreasonable Costs) - Applying this provision for iron, steel, manufactured goods or 
construction materials, would increase the cost of the overall project by more than 25 percent. The 
required documentation for this waiver is: 

a) Completed Content Percentage Worksheet and Final Assembly Questionnaire from 
b) At minimum two comparable equal bidders and/or offerors; 
c) Receipt or record that demonstrates that supplier scouting called for in Executive Order 

14005, indicates that no domestic source exists for the project and/or component;  
d) Completed waiver applications for each comparable bid and/or offer. 
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False Statements:  Per 49 USC § 47126, this certification concerns a matter within the jurisdiction of 
the Federal Aviation Administration and the making of a false, fictitious, or fraudulent certification may 
render the maker subject to prosecution under Title 18, United States Code. 

    
Date  Signature 

    
Company Name  Title 
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A 5  C I V I L  R I G H T S  -  G E N E R A L  

A 5 . 1  S O U R C E  

49 USC § 47123 

A 5 . 2  A P P L I CA B I L I T Y  

There are two separate civil rights provisions that apply to projects: 

1. FAA General Civil Rights Provision and, 
2. Title VI provisions, which are addressed in Appendix A6. 

Contract Types  The General Civil Rights Provisions found in 49 USC § 47123, derived from the Airport 
and Airway Improvement Act of 1982, Section 520, apply to all Sponsor contracts regardless of funding 
source. 

Use of Provision  MANDATORY TEXT.  Each contract must include two civil rights provisions. The first 
general clause must be included in all contracts, lease agreements, or transfer agreements. An 
additional specific provision must be included; the applicable text is based on whether the contract is a 
general contract or whether the contract is a lease or transfer agreement. The Sponsor must incorporate 
the text of the appropriate general clause and specific clause without modification into the contract, 
lease, or transfer agreement.  

The required clauses for each type of contact are summarized in the table below: 

Contract Clause The Sponsor must include the contract 
clause in: 

Clause Text is 
Included in 
Paragraph 

Clause that is used for all contracts, 
lease agreements and transfer 
agreements  

Every contract or agreement regardless of 
funding source. 

0 

Clause that is used for general 
contract agreements 

This applies to all contracts that do not 
involve property agreements.  It applies to 
all contracts not covered by A5.3.3 
regardless of funding source. 

0 

Clause that is used for lease 
agreements and transfer agreements 

This applies to all property agreements 
such leases of concession space in a 
terminal and leases where a physical 
portion of the airport is transferred for 
use.  It applies to all contracts not covered 
by A5.3.2 regardless of funding source. 

0 
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A 5 . 3  M A N D A T O R Y  C O N T R A C T  C L A U S E S  

A 5 . 3 . 1  G e n e r a l  C l a u s e  t h a t  i s  u s ed  f o r  C o n t r a c t s ,  L e as e  
A g r e e me n t s ,  a n d  T r a n s f e r  A g r e e m e n t s  

GENERAL CIVIL RIGHTS PROVISIONS 

In all its activities within the scope of its airport program, the Contractor agrees to comply with 
pertinent statutes, Executive Orders, and such rules as identified in Title VI List of Pertinent 
Nondiscrimination Acts and Authorities to ensure that no person shall, on the grounds of race, color, 
national origin (including limited English proficiency), creed, sex (including sexual orientation and 
gender identity), age, or disability be excluded from participating in any activity conducted with or 
benefiting from Federal assistance.  

This provision is in addition to that required by Title VI of the Civil Rights Act of 1964. 

A 5 . 3 . 2  S p e c i f i c  C l a u s e  t h a t  i s  u s e d  f o r  G e n e r a l  C o n t r a c t  
A g r e e me n t s  

The above provision binds the Contractor and subcontractors from the bid solicitation period through 
the completion of the contract.  

A 5 . 3 . 3  S p e c i f i c  C l a u s e  t h a t  i s  u s e d  f o r  L e as e  A g r e e m e n t s  
o r  T r a n s f e r  A g r e e m e n t s  

If the Contractor transfers its obligation to another, the transferee is obligated in the same manner as the 
Contractor.  

The above provision obligates the Contractor for the period during which the property is owned, used or 
possessed by the Contractor and the airport remains obligated to the Federal Aviation Administration.  
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A 6  C I V I L  R I G H T S   T I T L E  V I  A S S U R A NC E  

A 6 . 1  S O U R C E  

49 USC § 47123 

FAA Order 1400.11  

A 6 . 2  A P P L I CA B I L I T Y  

Title VI of the Civil Rights Act of 1964, as amended, (Title VI) prohibits discrimination on the grounds of 
race, color, or national origin under any program or activity receiving Federal financial assistance. 
Sponsors must include appropriate clauses from the Standard DOT Title VI Assurances in all contracts 
and solicitations.  

The text of each individual clause comes from the U.S. Department of Transportation Order DOT 1050.2, 
Standard Title VI Assurances and Nondiscrimination Provisions, effective April 24, 2013.  These 
assurances require that the Recipient (the Sponsor) insert the appropriate clauses in the form provided 
by the DOT.  Where the clause refers to the applicable activity, project, or program, it means the AIP 
project. 

The clauses are as follows: 

A 6 . 2 . 1  A p p l i c a b i l i t y  o f  T i t l e  V I  S o l i c i t a t i o n  N o t i c e   

Contract Clause The Sponsor must include the contract 
clause in: 

Clause Text is 
Included in 
Paragraph 

Title VI Solicitation Notice   

 Assurance 2 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses 

 Assurance 30(d) of the 
Airport Sponsors Assurances 

1) All AIP funded solicitations for bids, 
requests for proposals, or any work 
subject to Title VI regulations; and  

2) All Sponsor proposals for negotiated 
agreements regardless of funding 
source. 

0 

108



 

Guidelines for Contract Provisions for Obligated Sponsors and Airport Improvement Program Projects  
Issued on January 20, 2023 Page 19 

Contract Clause The Sponsor must include the contract 
clause in: 

Clause Text is 
Included in 
Paragraph 

Title VI Clauses for Compliance with 
Nondiscrimination Requirements  

 Assurance 3 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses 

 Assurance 30(e)(1) of the 
Airport Sponsor Assurances 

Every contract or agreement (unless the 
Sponsor has determined, and the FAA 
concurs, that the contract or agreement is 
not subject to the Nondiscrimination Acts 
and Authorities, which is a rare 
occurrence). 

It has been determined that service 
contracts with utility companies that are 
not already subject to substantively 
identical nondiscrimination requirements 
must include this clause. 

0 

Title VI Required Clause for Property 
Interests Transferred from the 
United States 

 Assurance 4 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses 

 Assurance 30e.3 of the 
Airport Sponsor Assurances 

As a covenant running with the land, in 
any deed from the United States effecting 
or recording a transfer of real property, 
structures, use, or improvements thereon 
or interest therein to a Sponsor. 

This is a rare occurrence, and it will be the 
responsibility of the United States 
government to include the clause in the 
contract. 

0 

Title VI Required Clause for Transfer 
of Real Property Acquired or 
Improved Under the Activity, Facility 
or Program   

 Assurance 5 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses 

 Assurance 30(e)(4)(a) of the 
Airport Sponsor Assurances 

As a covenant running with the land, in 
any future deeds, leases, licenses, permits, 
or similar instruments entered into by the 
Sponsor with other parties for all transfers 
of real property acquired or improved 
under Airport Improvement Program 

This applies to agreements such as leases 
where a physical portion of the airport is 
transferred for use, for example a fuel 
farm, apron space, or a parking facility. It 
applies to agreements not covered by 
A6.4.4. 

0 
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Contract Clause The Sponsor must include the contract 
clause in: 

Clause Text is 
Included in 
Paragraph 

Clause for Construction/Use/Access 
to Real Property Acquired Under the 
Activity, Facility or Program  

 Assurance 6 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses  

 Assurance 30(e)(4)(b) of the 
Airport Sponsor Assurances 

In any future (deeds, leases, licenses, 
permits, or similar instruments) entered 
into by the Sponsor with other parties for 
the construction or use of, or access to, 
space on, over, or under real property 
acquired or improved under Airport 
Improvement Program 

This applies to agreements such as leases 
of concession space in a terminal not 
covered by A6.4.3. 

0 

Title VI List of Pertinent 
Nondiscrimination Acts and 
Authorities  

 Assurance 3 of the DOT 
Standard Title VI Assurances 
and Nondiscrimination 
Clauses 

 Assurance 30(e)(2) of the 
Airport Sponsor Assurances 

Insert this list in every contract or 
agreement, unless the Sponsor has 
determined, and the FAA concurs, that the 
contract or agreement is not subject to the 
Nondiscrimination Acts and Authorities, 
which is a rare occurrence. 

This list can only be omitted if the FAA 
has determined that the contractor or 
company is already subject to 
substantively identical nondiscrimination 
requirements. 

0 

List must be 
included in all 

applicable 
contracts. 

A 6 . 3  M A N D A T O R Y  S O L I C I T A T I O N  C LA U S E  

The Sponsor must include this clause in: 

1) All AIP funded solicitations for bids, requests for proposals, or any work subject to Title VI 
regulations; and  

2) All Sponsor proposals for negotiated agreements regardless of funding source. 

A 6 . 3 . 1  T i t l e  V I  S o l i c i t a t i o n  N o t i c e  

Title VI Solicitation Notice: 

The (Name of Sponsor), in accordance with the provisions of Title VI of the Civil Rights Act of 1964 
(78 Stat. 252, 42 USC §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders or offerors 
that it will affirmatively ensure that for any contract entered into pursuant to this advertisement, [select 
businesses, or disadvantaged business enterprises or airport concession disadvantaged business 
enterprises] will be afforded full and fair opportunity to submit bids in response to this invitation and no 
businesses will be discriminated against on the grounds of race, color, national origin (including limited 
English proficiency), creed, sex (including sexual orientation and gender identity), age, or disability in 
consideration for an award. 
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A 6 . 4  M A N D A T O R Y  C O N T R A C T  C L A U S E S  

A 6 . 4 . 1  T i t l e  V I  L i s t  o f  P e r t i n e n t  N o n d i s c r i m i n a t i o n  A c t s  
 a n d  A u t h o r i t i e s  

Insert this list in every contract or agreement, unless the Sponsor has determined and the FAA concurs, 
that the contract or agreement is not subject to the Nondiscrimination Acts and Authorities.  This list can 
be omitted if the FAA has determined that the contractor or company is already subject to 
nondiscrimination requirements, which is a rare occurrence. 

Title VI List of Pertinent Nondiscrimination Acts and Authorities 

During the performance of this contract, the Contractor, for itself, its assignees, and successors in 
non-

discrimination statutes and authorities; including but not limited to: 

 Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) (prohibits 
discrimination on the basis of race, color, national origin);  

 49 CFR part 21 (Non-discrimination in Federally-Assisted programs of the Department of 
Transportation Effectuation of Title VI of the Civil Rights Act of 1964);  

 The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 USC 
§ 4601) (prohibits unfair treatment of persons displaced or whose property has been acquired 
because of Federal or Federal-aid programs and projects);  

 Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as amended (prohibits 
discrimination on the basis of disability); and 49 CFR part 27 (Nondiscrimination on the Basis of 
Disability in Programs or Activities Receiving Federal Financial Assistance); 

 The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) (prohibits 
discrimination on the basis of age); 

 Airport and Airway Improvement Act of 1982 (49 USC § 47123), as amended (prohibits 
discrimination based on race, creed, color, national origin, or sex);  

 The Civil Rights Restoration Act of 1987 (PL 100-259) (broadened the scope, coverage and 
applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act of 1975 and 

l-aid recipients, sub-
recipients and contractors, whether such programs or activities are Federally funded or not); 

 Titles II and III of the Americans with Disabilities Act of 1990 (42 USC § 12101, et seq) 
(prohibit discrimination on the basis of disability in the operation of public entities, public and 
private transportation systems, places of public accommodation, and certain testing entities) as 
implemented by U.S. Department of Transportation regulations at 49 CFR parts 37 and 38; 

 The Federal Aviation 
discrimination on the basis of race, color, national origin, and sex); 

 Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations (ensures nondiscrimination against minority 
populations by discouraging programs, policies, and activities with disproportionately high and 
adverse human health or environmental effects on minority and low-income populations); 

 Executive Order 13166, Improving Access to Services for Persons with Limited English 
Proficiency, and resulting agency guidance, national origin discrimination includes discrimination 
because of limited English proficiency (LEP).  To ensure compliance with Title VI, you must 
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take reasonable steps to ensure that LEP persons have meaningful access to your programs [70 
Fed. Reg. 74087 (2005)]; 

 Title IX of the Education Amendments of 1972, as amended, which prohibits you from 
discriminating because of sex in education programs or activities (20 USC § 1681, et seq). 

 

A 6 . 4 . 2  N o n d i s c r i m i n a t i o n  R e q u i r e m e n t s / T i t l e  V I  C l a u s es  
f o r  Co m p l i a n c e  

The Sponsor must include this contract clause in: 

1) Every contract or agreement (unless the Sponsor has determined, and the FAA concurs, 
that the contract or agreement is not subject to the Nondiscrimination Acts and 
Authorities); and 

2) Service contracts with utility companies that are not already subject to substantively 
identical nondiscrimination requirements. 

3) Other types of contracts with utility companies involving property covered by A6.4.2, 
A6.4.3, or A6.4.4. 

Compliance with Nondiscrimination Requirements: 

During the performance of this contract, the Contractor, for itself, its assignees, and successors in 
interest (hereinafter referred  

1. Compliance with Regulations:  The Contractor (hereinafter includes consultants) will 
comply with the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they 
may be amended from time to time, which are herein incorporated by reference and made a 
part of this contract. 

2. Nondiscrimination:  The Contractor, with regard to the work performed by it during the 
contract, will not discriminate on the grounds of race, color, national origin (including limited 
English proficiency), creed, sex (including sexual orientation and gender identity), age, or 
disability in the selection and retention of subcontractors, including procurements of 
materials and leases of equipment.  The Contractor will not participate directly or indirectly 
in the discrimination prohibited by the Nondiscrimination Acts and Authorities, including 
employment practices when the contract covers any activity, project, or program set forth in 
Appendix B of 49 CFR part 21.  

3. Solicitations for Subcontracts, including Procurements of Materials and Equipment:  In 
all solicitations, either by competitive bidding or negotiation made by the Contractor for work 
to be performed under a subcontract, including procurements of materials, or leases of 
equipment, each potential subcontractor or supplier will be notified by the Contractor of the 

 
on the grounds of race, color, or national origin.   

4. Information and Reports:  The Contractor will provide all information and reports required 
by the Acts, the Regulations, and directives issued pursuant thereto and will permit access to 
its books, records, accounts, other sources of information, and its facilities as may be 
determined by the Sponsor or the Federal Aviation Administration to be pertinent to ascertain 
compliance with such Nondiscrimination Acts and Authorities and instructions.  Where any 
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information required of a contractor is in the exclusive possession of another who fails or 
refuses to furnish the information, the Contractor will so certify to the Sponsor or the Federal 
Aviation Administration, as appropriate, and will set forth what efforts it has made to obtain 
the information. 

5. Sanctions for Noncompliance:  -
discrimination provisions of this contract, the Sponsor will impose such contract sanctions as 
it or the Federal Aviation Administration may determine to be appropriate, including, but not 
limited to: 

a. Withholding payments to the Contractor under the contract until the Contractor 
complies; and/or 

b. Cancelling, terminating, or suspending a contract, in whole or in part. 

6. Incorporation of Provisions:  The Contractor will include the provisions of paragraphs one 
through six in every subcontract, including procurements of materials and leases of 
equipment, unless exempt by the Acts, the Regulations, and directives issued pursuant 
thereto.  The Contractor will take action with respect to any subcontract or procurement as 
the Sponsor or the Federal Aviation Administration may direct as a means of enforcing such 
provisions including sanctions for noncompliance.  Provided, that if the Contractor becomes 
involved in, or is threatened with litigation by a subcontractor, or supplier because of such 
direction, the Contractor may request the Sponsor to enter into any litigation to protect the 
interests of the Sponsor.  In addition, the Contractor may request the United States to enter 
into the litigation to protect the interests of the United States. 

A 6 . 4 . 3  T i t l e  V I  C l a u s e s  f o r  D e e d s  T r a n s f e r r i n g  U n i t e d  
S t a t e s  P r o p e r t y  

This is a rare occurrence, and it will be the responsibility of the United States government to include the 
clause in the contract.  It will be included as a covenant running with the land, in any deed from the 
United States effecting or recording a transfer of real property, structures, use, or improvements 
thereon or interest therein to a Sponsor. 

CLAUSES FOR DEEDS TRANSFERRING UNITED STATES PROPERTY 

The following clauses will be included in deeds effecting or recording the transfer of real property, 
structures, or improvements thereon, or granting interest therein from the United States pursuant to the 
provisions of the Airport Improvement Program grant assurances: 

NOW, THEREFORE, the Federal Aviation Administration as authorized by law and upon the 
condition that the (Title of Sponsor) will accept title to the lands and maintain the project constructed 
thereon in accordance with (Name of Appropriate Legislative Authority), for the (Airport 
Improvement Program or other program for which land is transferred), and the policies and 
procedures prescribed by the Federal Aviation Administration of the U.S. Department of Transportation 
in accordance and in compliance with all requirements imposed by Title 49, Code of Federal 
Regulations, U.S. Department of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-
discrimination in Federally-assisted programs of the U.S. Department of Transportation pertaining to 
and effectuating the provisions of Title VI of the Civil Rights Act of 1964 (78 Stat. 252; 42 USC 
§§ 2000d to 2000d-4), does hereby remise, release, quitclaim and convey unto the (Title of Sponsor) all 
the right, title and interest of the U.S. Department of Transportation/Federal Aviation Administration in 
and to said lands described in (Exhibit A attached hereto or other exhibit describing the transferred 
property) and made a part hereof. 
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(HABENDUM CLAUSE) 

TO HAVE AND TO HOLD said lands and interests therein unto (Title of Sponsor) and its successors 
forever, subject, however, to the covenants, conditions, restrictions and reservations herein contained as 
follows, which will remain in effect for the period during which the real property or structures are used 
for a purpose for which Federal financial assistance is extended or for another purpose involving the 
provision of similar services or benefits and will be binding on the (Title of Sponsor), its successors and 
assigns. 

The (Title of Sponsor), in consideration of the conveyance of said lands and interests in lands, does 
hereby covenant and agree as a covenant running with the land for itself, its successors and assigns, that 
(1) no person will on the grounds of race, color, or national origin, be excluded from participation in, be 
denied the benefits of, or be otherwise subjected to discrimination with regard to any facility located 
wholly or in part on, over, or under such lands hereby conveyed [,] [and]* (2) that the (Title of Sponsor) 
will use the lands and interests in lands and interests in lands so conveyed, in compliance with all 
requirements imposed by or pursuant to Title 49, Code of Federal Regulations, U.S. Department of 
Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in Federally-assisted 
programs of the U.S. Department of Transportation, Effectuation of Title VI of the Civil Rights Act of 
1964, and as said Regulations and Acts may be amended[, and (3) that in the event of breach of any of 
the above-mentioned nondiscrimination conditions, the Department will have a right to enter or re-enter 
said lands and facilities on said land, and that above described land and facilities will thereon revert to 
and vest in and become the absolute property of the Federal Aviation Administration and its assigns as 
such interest existed prior to this instruction].* 

(*Reverter clause and related language to be used only when it is determined that such a clause is 
necessary in order to make clear the purpose of Title VI.) 

A 6 . 4 . 4  T i t l e  V I  C l a u s e s  f o r  T r a n sf e r  o f  R e a l  P r o p e r t y  
A c q u i r e d  o r  I m p r o v e d  U n d e r  t h e  A c t i v i t y ,  F a c i l i t y ,  
o r  P r o g r a m  

This applies to agreements such as leases where a physical portion of the airport is transferred for 
use for example a fuel farm, apron space, or a parking facility and will be included as a covenant 
running with the land, in any future deeds, leases, licenses, permits, or similar instruments entered into 
by the Sponsor with other parties for all transfers of real property acquired or improved under the 
Airport Improvement Program.  

CLAUSES FOR TRANSFER OF REAL PROPERTY ACQUIRED OR IMPROVED UNDER THE 
AIRPORT IMPROVEMENT PROGRAM 

The following clauses will be included in deeds, licenses, leases, permits, or similar instruments 
entered into by the Sponsor pursuant to the provisions of the Airport Improvement Program grant 
assurances: 

A. The (grantee, lessee, permittee, etc. as appropriate) for himself/herself, his/her heirs, 
personal representatives, successors in interest, and assigns, as a part of the consideration 

] that: 
1. In the event facilities are constructed, maintained, or otherwise operated on the 

property described in this (deed, license, lease, permit, etc.) for a purpose for which a 
Federal Aviation Administration activity, facility, or program is extended or for 
another purpose involving the provision of similar services or benefits, the (grantee, 
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licensee, lessee, permittee, etc.) will maintain and operate such facilities and services 
in compliance with all requirements imposed by the Nondiscrimination Acts and 
Regulations listed in the  Title VI List of Pertinent Nondiscrimination Acts and 
Authorities (as may be amended) such that no person on the grounds of race, color, or 
national origin, will be excluded from participation in, denied the benefits of, or be 
otherwise subjected to discrimination in the use of said facilities.  

B. With respect to licenses, leases, permits, etc., in the event of breach of any of the above 
Nondiscrimination covenants, (Title of Sponsor) will have the right to terminate the (lease, 
license, permit, etc.) and to enter, re-enter, and repossess said lands and facilities thereon, 
and hold the same as if the (lease, license, permit, etc.) had never been made or issued.* 

C. With respect to a deed, in the event of breach of any of the above Nondiscrimination 
covenants, the (Title of Sponsor) will have the right to enter or re-enter the lands and 
facilities thereon, and the above-described lands and facilities will there upon revert to and 
vest in and become the absolute property of the (Title of Sponsor) and its assigns.* 

(*Reverter clause and related language to be used only when it is determined that such a clause is 
necessary to make clear the purpose of Title VI.) 

 

A 6 . 4 . 5  T i t l e  V I  C l a u s e s  f o r  C o n s t r u c t i o n / U s e / A c c e s s  t o  
R e a l  Pr o p e r t y  A c q u i r e d  U n d e r  t h e  A c t i v i t y ,  
F a c i l i t y  o r  P r o g r a m  

This applies to agreements such as leases of concession space in a terminal and any future deeds, leases, 
licenses, permits, or similar instruments entered into by the Sponsor with other parties for the 
construction or use of, or access to, space on, over, or under real property acquired or improved under 
the Airport Improvement Program. 

 

CLAUSES FOR CONSTRUCTION/USE/ACCESS TO REAL PROPERTY ACQUIRED  
UNDER THE ACTIVITY, FACILITY OR PROGRAM 

The following clauses will be included in deeds, licenses, permits, or similar instruments/agreements 
entered into by (Title of Sponsor) pursuant to the provisions of the Airport Improvement Program grant 
assurances. 

A. The (grantee, licensee, permittee, etc., as appropriate) for himself/herself, his/her heirs, 
personal representatives, successors in interest, and assigns, as a part of the consideration 

running with the 
be excluded from participation in, denied the benefits of, or be otherwise subjected to 
discrimination in the use of said facilities, (2) that in the construction of any improvements 
on, over, or under such land, and the furnishing of services thereon, no person on the ground 
of race, color, or national origin, will be excluded from participation in, denied the benefits 
of, or otherwise be subjected to discrimination, (3) that the (grantee, licensee, lessee, 
permittee, etc.) will use the premises in compliance with all other requirements imposed by or 
pursuant to the Title VI List of Pertinent Nondiscrimination Acts and Authorities. 

B. With respect to (licenses, leases, permits, etc.), in the event of breach of any of the above 
Non-discrimination covenants, (Title of Sponsor) will have the right to terminate the (license, 
permit, etc., as appropriate) and to enter or re-enter and repossess said land and the facilities 
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thereon, and hold the same as if said (license, permit, etc., as appropriate) had never been 
made or issued.* 

C. With respect to deeds, in the event of breach of any of the above Non-discrimination 
covenants, (Title of Sponsor) will there upon revert to and vest in and become the absolute 
property of (Title of Sponsor) and its assigns.* 

(*Reverter clause and related language to be used only when it is determined that such a clause is 
necessary to make clear the purpose of Title VI.) 
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A 7  C L E A N  A I R  A N D  W A T E R  P O L L U T I O N  C O N T R O L   

A 7 . 1  S O U R C E   

2 CFR Part 200, Appendix II(G) 

42 USC § 7401, et seq 

33 USC § 1251, et seq 

A 7 . 2  A P P L I CA B I L I T Y  

Contract Types  This provision is required for all contracts and lower tier contracts that exceed 
$150,000. 

Use of Provision  No mandatory language provided.  The following language is acceptable to the FAA 
and meets the intent of this requirement.   If the Sponsor us
language must fully satisfy the requirements of Appendix II to 2 CFR § 200. 

 A 7 . 3  M O D E L  C O N T R A C T  C L A U S E  

CLEAN AIR AND WATER POLLUTION CONTROL 

Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant to the 
Clean Air Act (42 USC §§ 7401-7671q) and the Federal Water Pollution Control Act as amended 
(33 USC §§ 1251-1387). The Contractor agrees to report any violation to the Owner immediately upon 
discovery. The Owner assumes responsibility for notifying the Environmental Protection Agency (EPA) 
and the Federal Aviation Administration.  

Contractor must include this requirement in all subcontracts that exceed $150,000. 
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A 8  C O N T RA C T  W O R K H O U R S  A N D  S A FE T Y  S T A N D A R D S  A C T  
R E Q U I RE M E N T S  

A 8 . 1  S O U R C E  

2 CFR Part 200, Appendix II(E) 

2 CFR § 5.5(b) 

40 USC § 3702 

40 USC § 3704 

A 8 . 2  A P P L I CA B I L I T Y  

Contract Work Hours and Safety Standards Act Requirements (CWHSSA) (40 USC §§ 3702 & 3704) 
requires contractors and subcontractors on covered contracts to pay laborers and mechanics employed 
in the performance of the contracts not less than one and one-half times their basic rate of pay for all 
hours worked over 40 in a workweek. CWHSSA prohibits unsanitary, hazardous, or dangerous working 
conditions on federally-assisted projects.  The Wage and Hour Division (WHD) within the U.S. 
Department of Labor (DOL) 
Occupational Safety and Health Administration (OSHA) enforces the safety and health requirements. 

Contract Types  

Construction  This provision applies to all contracts and lower tier contracts that exceed 
$100,000, and employ laborers, mechanics, watchmen, and guards.  

Equipment  This provision applies to any equipment project exceeding $100,000 that involves 
installation of equipment onsite (e.g., electrical vault equipment).  This provision does not apply 
to equipment acquisition projects where the manufacture of the equipment takes place offsite 
at the vendor plant (e.g., ARFF and SRE vehicles). 

Professional Services  This provision applies to professional service agreements that exceed 
$100,000 and employs laborers, mechanics, watchmen, and guards. This includes members of 
survey crews and exploratory drilling operations.  

Property  While most land transactions do not involve employment of laborers, mechanics, 
watchmen, and guards, under certain circumstances, a property acquisition project could 
require such employment.  Examples include the installation of property fencing or testing for 
environmental contamination 

Use of Provision  MANDATORY TEXT.  Sponsors must incorporate this text without modification. 
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A 8 . 3  M A N D A T O R Y  C O N T R A C T  C L A U S E  

CONTRACT WORKHOURS AND SAFETY STANDARDS ACT REQUIREMENTS 

1. Overtime Requirements. 

No contractor or subcontractor contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic, 
including watchmen and guards, in any workweek in which he or she is employed on such work to work 
in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a 
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty 
hours in such workweek. 

2. Violation; Liability for Unpaid Wages; Liquidated Damages.  

In the event of any violation of the clause set forth in paragraph (1) of this clause, the Contractor and 
any subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such contractor 
and subcontractor shall be liable to the United States (in the case of work done under contract for the 
District of Columbia or a territory, to such District or to such territory), for liquidated damages.  Such 
liquidated damages shall be computed with respect to each individual laborer or mechanic, including 
watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this clause, in the 
sum of $29 for each calendar day on which such individual was required or permitted to work in excess 
of the standard workweek of forty hours without payment of the overtime wages required by the clause 
set forth in paragraph (1) of this clause. 

3. Withholding for Unpaid Wages and Liquidated Damages. 

The Federal Aviation Administration (FAA) or the Owner shall upon its own action or upon written 
request of an authorized representative of the Department of Labor withhold or cause to be withheld, 
from any moneys payable on account of work performed by the contractor or subcontractor under any 
such contract or any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the 
same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such 
contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth 
in paragraph (2) of this clause. 

4. Subcontractors.  

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraphs (1) 
through (4) and also a clause requiring the subcontractor to include these clauses in any lower tier 
subcontracts.  The prime contractor shall be responsible for compliance by any subcontractor or lower 
tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this clause. 
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A 9  -  

 A 9 . 1  S O U R C E  

2 CFR Part 200, Appendix II(D) 

29 CFR Parts 3 and 5 

A 9 . 2  A P P L I CA B I L I T Y  a n d  P U R P O S E  

The Copeland (Anti-Kickback) Act (18 USC § 874 and 40 USC § 3145) makes it unlawful to induce by 
force, intimidation, threat of dismissal from employment, or by any other manner, any person employed 
in the construction or repair of public buildings or public works, financed in whole or in part by the 
United States, to give up any part of the compensation to which that person is entitled under a contract 
of employment. The Copeland Act also requires each contractor and subcontractor to furnish weekly a 
statement of compliance with respect to the wages paid each employee during the preceding week.  

Contract Types    

Construction  This provision applies to all construction contracts and subcontracts financed 
under the AIP that exceed $2,000. 

Equipment  This provision applies to all equipment installation projects (e.g., electrical vault 
improvements) financed under the AIP that exceed $2,000.  This provision does not apply to 

and ARFF vehicles). 

Professional Services The emergence of different project delivery methods has created 
situations where Professional Service Agreements (PSAs) include tasks that meet the definition 
of construction, alteration, or repair as defined in 29 CFR Part 5. If such tasks result in work that 
qualifies as construction, alteration, or repair and it exceeds $2,000, the PSA must incorporate 
the Copeland Anti-kickback provision. 

Property Ordinarily, land acquisition projects would not involve employment of laborers or 
mechanics and thus the Copeland Anti-Kickback provision would not apply.  However, land 
projects that involve installation of boundary fencing and demolition of structures would involve 
laborers and mechanics. The Sponsor must include this provision if the land acquisition project 
involves employment of laborers or mechanics for a contract exceeding $2,000. 

Use of Provision  No mandatory language provided.  The following language is acceptable to the FAA 

language must fully satisfy the requirements of 29 CFR Part 5.  
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 A 9 . 3  M O D E L  C O N T R A C T  C L A U S E  

-  

-
40 USC 3145), as supplemented by Department of Labor regulation 29 CFR part 3.  Contractor and 
subcontractors are prohibited from inducing, by any means, any person employed on the project to give 
up any part of the compensation to which the employee is entitled.  The Contractor and each 
Subcontractor must submit to the Owner, a weekly statement on the wages paid to each employee 
performing on covered work during the prior week. Owner must report any violations of the Act to the 
Federal Aviation Administration. 
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A 1 0  D A V I S - B A C O N  R E Q U I R E M E NT S   

A 1 0 . 1  S O U R C E   

2 CFR Part 200, Appendix II(D) 

29 CFR Part 5 

49 USC § 47112(b) 

40 USC §§ 3141-3144, 3146, and 3147 

A 1 0 . 2  A P P L I CA B I L I T Y  

The Davis-Bacon Act (40 USC §§ 3141-3144, 3146, and 3147) ensures that laborers and mechanics 
employed under the contract receive pay no less than the locally prevailing wages and fringe benefits as 
determined by the Department of Labor.  

Contract Types    

Construction  Incorporate into all construction contracts and subcontracts that exceed $2,000 
and include funding from the AIP. 

Equipment  This provision applies to all equipment installation projects (e.g., electrical vault 
improvements) financed under the AIP that exceed $ 2,000.  This provision does not apply to 

plant (e.g., SRE 
and ARFF vehicles) 

Professional Services  The emergence of different project delivery methods has created 
situations where Professional Service Agreements (PSAs) includes tasks that meet the definition 
of construction, alteration, or repair as defined in 29 CFR Part 5. If such tasks result in work that 
qualifies as construction, alteration, or repair and it exceeds $2,000, the PSA must incorporate 
this clause. 

Property  Ordinarily, land acquisition projects would not involve employment of laborers or 
mechanics and thus the provision would not apply.  However, land projects that involve 
installation of boundary fencing and demolition of structures would involve laborers and 
mechanics. The Sponsor must include this provision if the land acquisition project involves 
employment of laborers or mechanics for a contract exceeding $2,000. 

Fencing Projects  Fencing projects that exceed $2,000 must include this provision. 

Use of Provision  MANDATORY TEXT. 29 CFR part 5 establishes specific language a Sponsor must use.  
The Sponsor may not make any modification to the standard language.  A/E firms that employ laborers 
and mechanics on a task that meets the definition of construction, alteration, or repair are acting as a 
contractor.  The Sponsor may  
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A 1 0 . 3  M A N D A T O R Y  C O N T R A C T  C L A U S E  

DAVIS-BACON REQUIREMENTS 

1. Minimum Wages. 

(i)  All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by the Secretary of Labor under the Copeland 
Act (29 CFR Part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalent 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of 
any contractual relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics.  

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of 
the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or 
mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, 
funds, or programs which cover the particular weekly period, are deemed to be constructively made or 
incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage 
rate and fringe benefits on the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in 29 CFR § 5.5(a)(4). Laborers or mechanics performing 
work in more than one classification may be compensated at the rate specified for each classification for 
the time actually worked therein: Provided, 
time spent in each classification in which work is performed. The wage determination (including any 
additional classification and wage rates conformed under (1)(ii) of this section) and the Davis-Bacon 
poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at the site of the 
work in a prominent and accessible place where it can easily be seen by the workers. 

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, 
which is not listed in the wage determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits therefore only when the following criteria 
have been met: 

(1) The work to be performed by the classification requested is not performed by a classification in the 
wage determination;  

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to 
the wage rates contained in the wage determination. 

(B) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or 
their representatives, and the contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by 
the contracting officer to the Administrator of the Wage and Hour Division, U.S. Department of Labor, 
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Washington, DC 20210.  The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise the contracting 
officer or will notify the contracting officer within the 30-day period that additional time is necessary. 

(C) In the event the Contractor, the laborers, or mechanics to be employed in the classification, or their 
representatives, and the contracting officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), the contracting officer shall 
refer the questions, including the views of all interested parties and the recommendation of the 
contracting officer, to the Administrator for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of receipt and so advise the contracting officer 
or will notify the contracting officer within the 30-day period that additional time is necessary.  

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to subparagraphs 
(1)(ii) (B) or (C) of this paragraph, shall be paid to all workers performing work in the classification 
under this contract from the first day on which work is performed in the classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics 
includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the 
benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly 
cash equivalent thereof. 

(iv) If the Contractor does not make payments to a trustee or other third person, the Contractor may 
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated 
in providing bona fide fringe benefits under a plan or program, Provided, that the Secretary of Labor has 
found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the Contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  

2. Withholding. The Federal Aviation Administration or the Sponsor shall upon its own action or upon 
written request of an authorized representative of the Department of Labor withhold or cause to be 
withheld from the Contractor under this contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so much of the accrued payments or advances 
as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the Contractor or any subcontractor the full amount of wages required by the 
contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part of the wages required by the contract, 
the Federal Aviation Administration may, after written notice to the Contractor, Sponsor, Applicant, or 
Owner, take such action as may be necessary to cause the suspension of any further payment, advance, 
or guarantee of funds until such violations have ceased. 

3. Payrolls and Basic Records. 

(i) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of 
the work and preserved for a period of three years thereafter for all laborers and mechanics working at 
the site of the work. Such records shall contain the name, address, and social security number of each 
such worker; his or her correct classification; hourly rates of wages paid (including rates of 
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
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described in 1(b)(2)(B) of the Davis-Bacon Act); daily and weekly number of hours worked; deductions 
made; and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) 
that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the 
Contractor shall maintain records that show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual costs incurred in providing such benefits. Contractors employing apprentices or 
trainees under approved programs shall maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  

(ii)(A) The Contractor shall submit weekly for each week in which any contract work is performed a 
copy of all payrolls to the Federal Aviation Administration if the agency is a party to the contract, but if 
the agency is not such a party, the Contractor will submit the payrolls to the applicant, Sponsor, or 
Owner, as the case may be, for transmission to the Federal Aviation Administration. The payrolls 
submitted shall set out accurately and completely all of the information required to be maintained under 
29 CFR § 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to include an individually identifying 
number for each employee (e.g., 
required weekly payroll information may be submitted in any form desired. Optional Form WH 347 is 
available for this purpose from the Wage and Hour Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is 
responsible for the submission of copies of payrolls by all subcontractors. Contractors and 
subcontractors shall maintain the full social security number and current address of each covered worker 
and shall provide them upon request to the Federal Aviation Administration if the agency is a party to 
the contract, but if the agency is not such a party, the Contractor will submit them to the applicant, 
Sponsor, or Owner, as the case may be, for transmission to the Federal Aviation Administration, the 
Contractor, or the Wage and Hour Division of the Department of Labor for purposes of an investigation 
or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and social security numbers to the prime 
contractor for its own records, without weekly submission to the sponsoring government agency (or the 
applicant, Sponsor, or Owner). 

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 

(1) That the payroll for the payroll period contains the information required to be provided under 29 
CFR § 5.5(a)(3)(ii), the appropriate information is being maintained under 29 CFR § 5.5 (a)(3)(i), and 
that such information is correct and complete; 

(2) That each laborer and mechanic (including each helper, apprentice, and trainee) employed on the 
contract during the payroll period has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set forth in Regulations, 29 CFR Part 3;  
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(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe 
benefits or cash equivalents for the classification of work performed, as specified in the applicable wage 
determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional 
Form WH-347 
by paragraph (3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may subject the Contractor or subcontractor to 
civil or criminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the United 
States Code. 

(iii) The Contractor or subcontractor shall make the records required under paragraph (3)(i) of this 
section available for inspection, copying, or transcription by authorized representatives of the Sponsor, 
the Federal Aviation Administration, or the Department of Labor and shall permit such representatives 
to interview employees during working hours on the job. If the Contractor or subcontractor fails to 
submit the required records or to make them available, the Federal agency may, after written notice to 
the Contractor, Sponsor, applicant, or Owner, take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for debarment action 
pursuant to 29 CFR § 5.12. 

4.  Apprentices and Trainees. 

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work 
they performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State 
Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an apprenticeship program, who is not individually 
registered in the program, but who has been certified by the Office of Apprenticeship Training, 
Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio permitted to the contractor as to the 
entire work force under the registered program. Any worker listed on a payroll at an apprentice wage 
rate, who is not registered or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work actually performed. In 
addition, any apprentice performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate on the wage determination for the 
work actually performed. Where a contractor is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates (expressed in percentages of the 

observed. Every apprentice must be paid at not less than the rate specified in the registered program for 

the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the 
provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
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apprentices must be paid the full amount of fringe benefits listed on the wage determination for the 
applicable classification. If the Administrator determines that a different practice prevails for the 
applicable apprentice classification, fringes shall be paid in accordance with that determination. In the 
event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship 
Agency recognized by the Office, withdraws approval of an apprenticeship program, the Contractor will 
no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 

(ii) Trainees. Except as provided in 29 CFR § 5.16, trainees will not be permitted to work at less than 
the predetermined rate for the work performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on 
the job site shall not be greater than permitted under the plan approved by the Employment and Training 
Administration. Every trainee must be paid at not less than the rate specified in the approved program 

the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the 
provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall 
be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of 
the Wage and Hour Division determines that there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage determination that provides for less than full fringe 
benefits for apprentices.  Any employee listed on the payroll at a trainee rate that is not registered and 
participating in a training plan approved by the Employment and Training Administration shall be paid 
not less than the applicable wage rate on the wage determination for the classification of work actually 
performed.  In addition, any trainee performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed.  In the event the Employment and Training 
Administration withdraws approval of a training program, the Contractor will no longer be permitted to 
utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable 
program is approved. 

(iii)  Equal Employment Opportunity.  The utilization of apprentices, trainees, and journeymen under 
this part shall be in conformity with the equal employment opportunity requirements of Executive Order 
11246, as amended, and 29 CFR Part 30. 

5. Compliance with Copeland Act Requirements. 

The Contractor shall comply with the requirements of 29 CFR Part 3, which are incorporated by 
reference in this contract. 

6. Subcontracts. 

The Contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 
§§ 5.5(a)(1) through (10) and such other clauses as the Federal Aviation Administration may by 
appropriate instructions require, and also a clause requiring the subcontractors to include these clauses 
in any lower tier subcontracts.  The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR § 5.5. 

7. Contract Termination: Debarment.  
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A breach of the contract clauses in paragraph 1 through 10 of this section may be grounds for 
termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 
CFR § 5.12. 

8. Compliance with Davis-Bacon and Related Act Requirements. 

All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 
5 are herein incorporated by reference in this contract. 

9. Disputes Concerning Labor Standards. 

Disputes arising out of the labor standards provisions of this contract shall not be subject to the general 
disputes clause of this contract.  Such disputes shall be resolved in accordance with the procedures of 
the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this 
clause include disputes between the Contractor (or any of its subcontractors) and the contracting agency, 
the U.S. Department of Labor, or the employees or their representatives. 

10. Certification of Eligibility. 

(i) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or 

Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 USC § 1001. 
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A 1 1  D E B A R ME N T  A N D  S U S P E N S I O N   

A 1 1 . 1  S O U R C E  

2 CFR Part 180 (Subpart B) 

2 CFR Part 200, Appendix II(H) 

2 CFR Part 1200 

DOT Order 4200.5 

Executive Orders 12549 and 12689 

A 1 1 . 2  A P P L I CA B I L I T Y  

The Sponsor must verify that the firm or individual that it is entering into a contract with is not presently 
suspended, excluded, or debarred by any Federal department or agency from participating in 
federally-assisted projects. The Sponsor accomplishes this by:  

1)  Checking the System for Award Management (SAM.gov) to verify that the firm or individual is 
not listed in SAM.gov as being suspended, debarred, or excluded;  

2)  Collecting a certification from the firm or individual that it is not suspended, debarred, or 
excluded; and  

3)  Incorporating a clause in the contract that requires lower tier contracts to verify that no 
suspended, debarred, or excluded firm or individual is included in the project. 

Contract Types  This requirement applies to covered transactions, which are defined in 2 CFR part 180 
(Subpart B).  AIP funded contracts are non-procurement transactions, as defined by 2 CFR § 180.970. 
Covered transactions include any AIP-funded contract, regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, consultant, or its agent or representative in any transaction, if the 
amount of the contract is expected to equal or exceed $25,000.  This includes contracts associated with 
land acquisition projects. 

Use of Provision  No mandatory language provided.  The following language is acceptable to the FAA in 

must fully satisfy the requirements of 2 CFR part 180. For professional service agreements, Sponsor may 
 

A 1 1 . 3  M O D E L  B I D / P R O P O S A L  C E R T I F I C A T I O N  C L A U S E S  

A 1 1 . 3 .1  B i d d e r  o r  O f f e r o r  C e r t i f i c a t i o n  

CERTIFICATION OF OFFEROR/BIDDER REGARDING DEBARMENT 

By submitting a bid/proposal under this solicitation, the bidder or offeror certifies that neither it nor its 
principals are presently debarred or suspended by any Federal department or agency from participation 

in this transaction. 
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A 1 1 . 3 .2  L o w e r  T i e r  C o n t r a c t  C e r t i f i c a t i o n  

CERTIFICATION OF LOWER TIER CONTRACTORS REGARDING DEBARMENT 

The successful bidder, 

presently debarred or otherwise disqualified from participation in this federally-assisted project.  The 
successful bidder will accomplish this by: 

1. Checking the System for Award Management at website:  http://www.sam.gov. 
2. Collecting a certification statement similar to the Certification of Offeror /Bidder Regarding 

Debarment, above. 
3. Inserting a clause or condition in the covered transaction with the lower tier contract. 

If the Federal Aviation Administration later determines that a lower tier participant failed to disclose to 
a higher tier participant that it was excluded or disqualified at the time it entered the covered transaction, 
the FAA may pursue any available remedies, including suspension and debarment of the non-compliant 
participant.  
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A 1 2  D I S A D VA N T A G E D  B U S I N E S S  E N T E R P R I S E   

A 1 2 . 1  S O U R C E  

49 CFR Part 26 

A 1 2 . 2  A P P L I CA B I L I T Y   

A Sponsor that anticipates awarding $250,000 or more in AIP funded prime contracts in a federal fiscal 
year must have an approved Disadvantaged Business Enterprise (DBE) program on file with the FAA 
Office of Civil Rights (49 CFR § 26.21).  The approved DBE program will identify a 3-year overall program 
goal that the Sponsor bases on the availability of ready, willing, and able DBEs relative to all businesses 
ready, willing, and able to participate on the project (49 CFR § 26.45).  

Contract Types  Sponsors with a DBE program on file with the FAA must include the following 
provisions, if applicable: 

1) Clause in all solicitations for proposals for which a contract goal has been established, 
2) Clause in each prime contract, and 
3) Clause in solicitations that are obtaining DBE participation through race/gender neutral 

means. 
Use of Provision    

1. Solicitations with a DBE Contract Goal  No mandatory language provided.  49 CFR §26.53 
it on proposed DBE 

participation.  The language of 0 is acceptable to the FAA in meeting the intent of this 

proposed DBE participation either at bid opening as a matter of responsiveness or within 
five days of bid opening as a matter of responsibility.  

2. Solicitations Relying on Race/Gender Neutral Means  No mandatory language provided. 
The language of 0 is acceptable to the FAA in meeting the intent of this requirement.  If the 

requirements for a Sponsor that is not applying a project specific contract goal but is 
covered by a DBE program on file with the FAA. 

3. Assurance for Contracts Covered by DBE Program  MANDATORY TEXT PROVIDED.  
Sponsors must incorporate this language if they have a DBE program on file with the FAA.  
This includes projects where DBE participation is obtained through race/gender neutral 
means (i.e., no DBE contract goal). Section 26.13 of 49 CFR establishes mandatory language 
for contractor assurance.  The Sponsor must not modify the language. Part 26 of 49 CFR 
requires Sponsors ensure this clause also flows down into subcontracts (i.e., must be 
included verbatim in subcontracts). 
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4. Prompt Payment for Contracts Covered by DBE Program  No mandatory language provided. 
Section 26.29 of 49 CFR requires Sponsors to include a contract clause requiring prompt 
payment to subcontractors no later than thirty (30) days after the prime contractor receives 
payment from the Sponsor. The requirement applies to all subcontractors, not just DBEs. 
The prompt payment language of A12.3.3 is acceptable to the FAA in meeting the intent of 
this requirement. If the Sponsor uses different language, such as a specific clause identified 

t fully 
satisfy these requirements.  

5. Termination of DBE Subcontractors on Contracts with a DBE Contract Goal - No mandatory 
language provided. Section 26.53 of 49 CFR prohibits unauthorized removal or replacement 
of DBE firms listed in response to a solicitation that had a DBE contract goal and sets forth 
the specific enforcement mechanism recipients must include in prime contracts. The 
language of A12.3.3 is acceptable to the FAA in meeting the intent of this requirement.  

6. Sponsors that are not required to have a DBE program on file with the FAA are not required 
to include DBE provisions and clauses. 

A 1 2 . 3  R E Q U I RE D  P R O V I S I O N S  

A 1 2 . 3 .1  S o l i c i t a t i o n  L a n g u a g e  ( S o l i c i t a t i o n s  t h a t  i n c l u d e  a  
C o n t r ac t  G o a l )  

Bid Information Submitted as a matter of responsiveness: 

effort requirements of 49 CFR § 26.53.  

As a condition of responsiveness, the Bidder or Offeror must submit the following information with its 
proposal on the forms provided herein:  

1) The names and addresses of Disadvantaged Business Enterprise (DBE) firms that will participate 
in the contract;  

2) A description of the work that each DBE firm will perform;  
3) The dollar amount of the participation of each DBE firm listed under (1);  
4) Written statement from Bidder or Offeror that attests their commitment to use the DBE firm(s) 

 
5) Written confirmation from each listed DBE firm that it is participating in the contract in the kind 

and amount of work provided in the prime contractor's commitment; and 
6) If Bidder or Offeror cannot meet the advertised project DBE goal, evidence of good faith efforts 

undertaken by the Bidder or Offeror as described in appendix A to 49 CFR part 26. The 
documentation of good faith efforts must include copies of each DBE and non-DBE 
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a 
DBE for work on the contract. 
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Bid Information submitted as a matter of responsibility: 

effort requirements of 49 CFR § 26.53.  

As a condition of responsibility, every Bidder or Offeror must submit the following information on the 
forms provided herein within five days after bid opening.  

1) The names and addresses of Disadvantaged Business Enterprise (DBE) firms that will participate 
in the contract;  

2) A description of the work that each DBE firm will perform;  
3) The dollar amount of the participation of each DBE firm listed under (1);  
4) Written statement from Bidder or Offeror that attests their commitment to use the DBE firm(s) 

 
5) Written confirmation from each listed DBE firm that it is participating in the contract in the kind 

and amount of work provided in the prime contractor's commitment; and 
6) If Bidder or Offeror cannot meet the advertised project DBE goal, evidence of good faith efforts 

undertaken by the Bidder or Offeror as described in appendix A to 49 CFR part 26. The 
documentation of good faith efforts must include copies of each DBE and non-DBE 
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a 
DBE for work on the contract. 

 

A 1 2 . 3 .2  S o l i c i t a t i o n  L a n g u a g e  ( R a ce / G e n d e r  Ne u t r a l  
M e a n s )  

The requirements of 49 CFR part 26 apply to this contract. It is the policy of the [Insert Name of 
Owner] to practice nondiscrimination based on race, color, sex, or national origin in the award or 
performance of this contract. The Owner encourages participation by all firms qualifying under this 
solicitation regardless of business size or ownership.  

A 1 2 . 3 .3  P r i m e  C o n t r a c t s  ( C o n t r a c t s  C o v e r e d  b y  a  D B E  
P r o g r a m )  

Contract Assurance (49 CFR § 26.13; mandatory text provided)   

The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national 
origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements 
of 49 CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the Contractor 
to carry out these requirements is a material breach of this contract, which may result in the termination 
of this contract or such other remedy as the recipient deems appropriate, which may include, but is not 
limited to: 

1) Withholding monthly progress payments; 

2) Assessing sanctions; 

3) Liquidated damages; and/or 

4) Disqualifying the Contractor from future bidding as non-responsible. 
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Prompt Payment (49 CFR § 26.29; acceptable/sample text provided)   
The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory 
performance of its contract no later than [specify number of days, not to exceed 30] days from the 
receipt of each payment the prime contractor receives from [Name of recipient]. The prime contractor 
agrees further to return retainage payments to each subcontractor within [specify number of days, not to 
exceed 30
of payment from the above referenced time frame may occur only for good cause following written 
approval of the [Name of Recipient]. This clause applies to both DBE and non-DBE subcontractors. 
 
Termination of DBE Subcontracts (49 CFR § 26.53(f); acceptable/sample text provided)   
The prime contractor must not terminate a DBE subcontractor listed in response to [include Solicitation 
paragraph number where paragraph 12.3.1, Solicitation Language appears] (or an approved substitute 
DBE firm) without prior written consent of [Name of Recipient]. This includes, but is not limited to, 
instances in which the prime contractor seeks to perform work originally designated for a DBE 
subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm. 

The prime contractor shall utilize the specific DBEs listed to perform the work and supply the materials 
for which each is listed unless the contractor obtains written consent [Name of Recipient]. Unless [Name 
of Recipient] consent is provided, the prime contractor shall not be entitled to any payment for work or 
material unless it is performed or supplied by the listed DBE. 

[Name of Recipient] may provide such written consent only if [Name of Recipient] agrees, for reasons 
stated in the concurrence document, that the prime contractor has good cause to terminate the DBE firm. 
For purposes of this paragraph, good cause includes the circumstances listed in 49 CFR §26.53. 

Before transmitting to [Name of Recipient] its request to terminate and/or substitute a DBE subcontractor, 
the prime contractor must give notice in writing to the DBE subcontractor, with a copy to [Name of 
Recipient], of its intent to request to terminate and/or substitute, and the reason for the request. 

The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise 
[Name of Recipient] and the contractor of the reasons, if any, why it objects to the proposed termination 
of its subcontract and why [Name of Recipient] should not approve the prime contractor's action. If 
required in a particular case as a matter of public necessity (e.g., safety), [Name of Recipient] may 
provide a response period shorter than five days. 

In addition to post-award terminations, the provisions of this section apply to preaward deletions of or 
substitutions for DBE firms put forward by offerors in negotiated procurements. 
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A 1 3  D I S T R A C T E D  D R I V I N G  

A 1 3 . 1  S O U R C E  

Executive Order 13513 

DOT Order 3902.10 

A 1 3 . 2  A P P L I CA B I L I T Y  

The FAA encourages recipients of Federal grant funds to adopt and enforce safety policies that decrease 
crashes by distracted drivers, including policies to ban text messaging while driving when performing 
work related to a grant or subgrant.  

Contract Types  Sponsors must insert this provision in all AIP funded contracts that exceed the micro-
purchase threshold of 2 CFR § 200.320 (currently set at $10,000).  

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA in 

language must fully satisfy these requirements.  

A 1 3 . 3  M O D E L  C O N T RA C T  C L A U S E  

TEXTING WHEN DRIVING 

Federal Aviation Administration encourages recipients of Federal grant funds to adopt and enforce 
safety policies that decrease crashes by distracted drivers, including policies to ban text messaging while 
driving when performing work related to a grant or subgrant.  

In support of this initiative, the Owner encourages the Contractor to promote policies and initiatives for 
its employees and other work personnel that decrease crashes by distracted drivers, including policies 
that ban text messaging while driving motor vehicles while performing work activities associated with 
the project.  The Contractor must include the substance of this clause in all sub-tier contracts exceeding 
$10,000 that involve driving a motor vehicle in performance of work activities associated with the 
project. 

 

135



 

Guidelines for Contract Provisions for Obligated Sponsors and Airport Improvement Program Projects  
Issued on January 20, 2023 Page 46 

A 1 4  P R O H I B I T I O N  O N  C E R T A I N  T E L E C O M M U N I CA T I O N S  A N D  V I D E O  
S U R V E I L L A N C E  S E RV I C E S  O R  EQ U I P M E N T  

A 1 4 . 1  S O U R C E  

2 CFR § 200, Appendix II(K) 

2 CFR § 200.216 

A 1 4 . 2  A P P L I CA B I L I T Y  

Sponsors and subgrant recipients are prohibited from using AIP grant funds to: 

a) Procure or obtain, 
b) Extend or renew a contract to procure or obtain, or  
c) Enter into a contract to procure or obtain certain covered telecommunications equipment. 

These restrictions apply to telecommunication equipment, services, or systems that use covered 
telecommunications equipment or services as a substantial or essential component of any system or as 
critical technology as part of any system. Covered telecommunications equipment is equipment 
produced or provided by Huawei Technologies Company or ZTE Corporation (or any subsidiary or 
affiliate of either). 

Contract Types  The Sponsor must include this provision in all AIP funded contracts and lower-tier 
contracts. 

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 

- fessional service agreements. 

A 1 4 . 3  M O D E L  C E R T I F I C A T I O N  C L A U S E  

PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE 
SERVICES OR EQUIPMENT 

Contractor and Subcontractor agree to comply with mandatory standards and policies relating to use and 
procurement of certain telecommunications and video surveillance services or equipment in compliance 
with the National Defense Authorization Act [Public Law 115-232 § 889(f)(1)]. 
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A 1 5  D R U G  F R E E  W O R K P L A C E  R E Q U I RE M E N T S   

A 1 5 . 1  S O U R C E  

2. 49 CFR Part 32 

3. Drug-Free Workplace Act of 1988 (41 USC § 8101-8106, as amended) 

A 1 5 . 2  A P P L I CA B I L I T Y  

The Drug-Free Workplace Act of 1988 requires some Federal contractors and all Federal grantees to 
agree that they will provide drug-free workplaces as a condition of receiving a contract or grant from a 
Federal agency. The Act does not apply to contractors, subcontractors, or subgrantees, although the 
Federal grantees workplace may be where the contractors, subcontractors, or subgrantees are working. 

Contract Types  This provision applies to all AIP funded projects, but not to the contracts between the 
grantee (the Sponsor) and a contractor, subcontractors, suppliers, or subgrantees. 

Use of Provision  No mandatory or recommended text provided because the requirements do not 
extend beyond the Sponsor level.   

A 1 5 . 3  C O N T RA C T  C L A U S E  

None. 
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A 1 6  E Q U A L  E M P L O Y M E N T  O P P O R T U NI T Y  ( E E O )  

A 1 6 . 1  S O U R C E  

2 CFR Part 200, Appendix II(C) 

41 CFR § 60-1.4 

41 CFR § 60-4.3 

Executive Order 11246 

A 1 6 . 2  A P P L I CA B I L I T Y   

The purpose of this provision is to provide equal opportunity for all persons, without regard to race, 
color, religion, sex, or national origin who are employed or seeking employment with contractors 
performing under a federally-assisted construction contract.  There are two provisions  a construction 
clause and a specification clause. 

The equal opportunity contract clause must be included in any contract or subcontract when the 
amount exceeds $10,000.  Once the equal opportunity clause is determined to be applicable, the 
contract or subcontract must include the clause for the remainder of the year, regardless of the amount 
or the contract. 

Contract Types  

Construction  The Sponsor must incorporate contract and specification language in all 
construction contracts and subcontracts as required above.  

Equipment  The Sponsor must incorporate contract and specification language into all 
equipment contracts as required above that involves installation of equipment onsite (e.g., 
electrical vault equipment).  This provision does not apply to equipment acquisition projects 
where the manufacture of the equipment takes place offsite at the vendor plant (e.g., ARFF and 
SRE vehicles). 

Professional Services  The Sponsor must include contract and specification language into all 
professional service agreements as required above.  

Property  The Sponsor must include contract and specification language into all land acquisition 
projects that include work that qualifies as construction work as defined by 41 CFR part 60 as 
required above. An example is installation of boundary fencing. 

Use of Provision  MANDATORY TEXT.  41 CFR § 60-1.4 provides the mandatory contract language. 41 
CFR § 60-4.3 provides the mandatory specification language. The Sponsor must incorporate these 
clauses without modification. 
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A 1 6 . 3  M A N D A T O R Y  C O N T R A C T  C L A U S E  

A 1 6 . 3 .1  E E O  C on t r a c t  C l au s e  

EQUAL OPPORTUNITY CLAUSE 

During the performance of this contract, the Contractor agrees as follows: 

(1) The Contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor will take 
affirmative action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, religion, sex, sexual orientation, gender identify, or 
national origin. Such action shall include, but not be limited to, the following: employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff, or termination; rates of pay or other 
forms of compensation; and selection for training, including apprenticeship. The Contractor agrees to 
post in conspicuous places, available to employees and applicants for employment, notices to be 
provided setting forth the provisions of this nondiscrimination clause. 

(2) The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of 
the Contractor, state that all qualified applicants will receive consideration for employment without 
regard to race, color, religion, sex, sexual orientation, gender identity, or national origin. 

(3) The contractor will not discharge or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, discussed, or disclosed 
the compensation of the employee or applicant or another employee or applicant. This provision shall not 
apply to instances in which an employee who has access to the compensation information of other 
employees or applicants as a part of such employee's essential job functions discloses the compensation of 
such other employees or applicants to individuals who do not otherwise have access to such information, 
unless such disclosure is in response to a formal complaint or charge, in furtherance of an investigation, 
proceeding, hearing, or action, including an investigation conducted by the employer, or is consistent with 
the contractor's legal duty to furnish information. 

(4) The Contractor will send to each labor union or representative of workers with which it has a 
collective bargaining agreement or other contract or understanding, a notice to be provided by the 

commitments under this section 202 of Executive Order 11246 of September 24, 1965, and shall post 
copies of the notice in conspicuous places available to employees and applicants for employment. 

(5) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, 
and of the rules, regulations, and relevant orders of the Secretary of Labor. 

(6) The Contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the contracting agency and the 
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, 
and orders. 

crimination clauses of this contract or 
with any such rules, regulations, or orders, this contract may be canceled, terminated, or suspended in 
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whole or in part and the Contractor may be declared ineligible for further Government contracts in 
accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such 
other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided 
by law. 

(8) The Contractor will include the provisions of paragraphs (1) through (8) in every subcontract or 
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued 
pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will 
be binding upon each subcontractor or vendor. The Contractor will take such action with respect to any 
subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing such 
provisions, including sanctions for noncompliance: Provided, however, that in the event the contractor 
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such 
direction, the Contractor may request the United States to enter into such litigation to protect the 
interests of the United States. 

A 1 6 . 3 .2  E E O  S p e c i f i c a t i o n  

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY  
CONSTRUCTION CONTRACT SPECIFICATIONS 

1. As used in these specifications:  

contract resulted; 

Department of Labor, or any person to whom the Director delegates authority; 

 

 

(1)  Black (all persons having origins in any of the Black African racial groups not of 
Hispanic origin); 

(2)  Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or 
other Spanish culture or origin, regardless of race); 

(3)  Asian and Pacific Islander (all persons having origins in any of the original peoples of the 
Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and 

(4)  American Indian or Alaskan native (all persons having origins in any of the original 
peoples of North America and maintaining identifiable tribal affiliations through membership 
and participation or community identification). 

2. Whenever the Contractor, or any subcontractor at any tier, subcontracts a portion of the work 
involving any construction trade, it shall physically include in each subcontract in excess of $10,000 the 
provisions of these specifications and the Notice which contains the applicable goals for minority and 
female participation and which is set forth in the solicitations from which this contract resulted. 
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3. If the Contractor is participating (pursuant to 41 CFR part 60-4.5) in a Hometown Plan approved by 
the U.S. Department of Labor in the covered area either individually or through an association, its 
affirmative action obligations on all work in the Plan area (including goals and timetables) shall be in 
accordance with that Plan for those trades which have unions participating in the Plan. Contractors must 
be able to demonstrate their participation in and compliance with the provisions of any such Hometown 
Plan.  Each contractor or subcontractor participating in an approved plan is individually required to 
comply with its obligations under the EEO clause and to make a good faith effort to achieve each goal 
under the Plan in each trade in which it has employees.  The overall good faith performance by other 
contractors or subcontractors toward a goal in an approved Plan does not excuse any covered 

 

4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7a 
through 7p of these specifications.  The goals set forth in the solicitation from which this contract 
resulted are expressed as percentages of the total hours of employment and training of minority and 
female utilization the Contractor should reasonably be able to achieve in each construction trade in 
which it has employees in the covered area. Covered construction contractors performing construction 
work in a geographical areas where they do not have a Federal or federally assisted construction 
contract shall apply the minority and female goals established for the geographical area where the work 
is being performed.  Goals are published periodically in the Federal Register in notice form, and such 
notices may be obtained from any Office of Federal Contract Compliance Programs office or from 
Federal procurement contracting officers.  The Contractor is expected to make substantially uniform 
progress in meeting its goals in each craft during the period specified. 

5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom 
the Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse 

promulgated pursuant thereto. 

6. In order for the nonworking training hours of apprentices and trainees to be counted in meeting the 
goals, such apprentices and trainees must be employed by the Contractor during the training period, and 
the Contractor must have made a commitment to employ the apprentices and trainees at the completion 
of their training, subject to the availability of employment opportunities.  Trainees must be trained 
pursuant to training programs approved by the U.S. Department of Labor. 

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity.  The 

achieve maximum results from its actions.  The Contractor shall document these efforts fully, and shall 
implement affirmative action steps at least as extensive as the following:  

a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at all 
sites, and in all facilities at whi
where possible, will assign two or more women to each construction project. The Contractor shall 
specifically ensure that all foremen, superintendents, and other onsite supervisory personnel are 

specific attention to minority or female individuals working at such sites or in such facilities. 
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b. Establish and maintain a current list of minority and female recruitment sources, provide written 
notification to minority and female recruitment sources and to community organizations when the 
Contractor or its unions have employment opportunities available, and maintain a record of the 

ponses. 

c. Maintain a current file of the names, addresses, and telephone numbers of each minority and 
female off-the-street applicant and minority or female referral from a union, a recruitment source, or 
community organization and of what action was taken with respect to each such individual.  If such 
individual was sent to the union hiring hall for referral and was not referred back to the Contractor 
by the union or, if referred, not employed by the Contractor, this shall be documented in the file 
with the reason therefor, along with whatever additional actions the Contractor may have taken. 

d. Provide immediate written notification to the Director when the union or unions with which the 
Contractor has a collective bargaining agreement has not referred to the Contractor a minority 
person or woman sent by the Contractor, or when the Contractor has other information that the 

 

e. Develop on-the-job training opportunities and/or participate in training programs for the area 
which expressly include minorities and women, including upgrading programs and apprenticeship 

funded or approved by the Department of Labor.  The Contractor shall provide notice of these 
programs to the sources compiled under 7b above. 

programs and requesting their cooperation in assisting the Contractor in meeting its EEO 
obligations; by including it in any policy manual and collective bargaining agreement; by 
publicizing it in the company newspaper, annual report, etc.; by specific review of the policy with 
all management personnel and with all minority and female employees at least once a year; and by 
posting the company EEO policy on bulletin boards accessible to all employees at each location 
where construction work is performed. 

g. Review, at least annually, the co
these specifications with all employees having any responsibility for hiring, assignment, layoff, 
termination, or other employment decisions including specific review of these items with onsite 
supervisory personnel such superintendents, general foremen, etc., prior to the initiation of 
construction work at any job site.  A written record shall be made and maintained identifying the 
time and place of these meetings, persons attending, subject matter discussed, and disposition of the 
subject matter. 

media, specifically including minority and female news media, and providing written notification to 
and 
the Contractor does or anticipates doing business. 

i. Direct its recruitment efforts, both oral and written, to minority, female, and community 
organizations, to schools with minority and female students and to minority and female recruitment 

later than one month prior to the date for the acceptance of applications for apprenticeship or other 

142



 

Guidelines for Contract Provisions for Obligated Sponsors and Airport Improvement Program Projects  
Issued on January 20, 2023 Page 53 

training by any recruitment source, the Contractor shall send written notification to organizations 
such as the above, describing the openings, screening procedures, and tests to be used in the 
selection process. 

j. Encourage present minority and female employees to recruit other minority persons and women 
and, where reasonable, provide after school, summer, and vacation employment to minority and 

 

k. Validate all tests and other selection requirements where there is an obligation to do so under 41 
CFR part 60-3. 

l. Conduct, at least annually, an inventory and evaluation at least of all minority and female 
personnel, for promotional opportunities and encourage these employees to seek or to prepare for, 
through appropriate training, etc., such opportunities. 

m. Ensure that seniority practices, job classifications, work assignments, and other personnel 
practices do not have a discriminatory effect by continually monitoring all personnel and 

these specifications are being carried out. 

n. Ensure that all facilities and company activities are nonsegregated except that separate or single-
user toilet and necessary changing facilities shall be provided to assure privacy between the sexes. 

o. Document and maintain a record of all solicitations of offers for subcontracts from minority and 
female construction contractors and suppliers, including circulation of solicitations to minority and 
female contractor associations and other business associations.  

d affirmative action obligations. 

8. Contractors are encouraged to participate in voluntary associations, which assist in fulfilling one or 
more of their affirmative action obligations (7a through 7p).  The efforts of a contractor association, 
joint contractor-union, contractor-community, or other similar group of which the Contractor is a 
member and participant may be asserted as fulfilling any one or more of its obligations under 7a through 
7p of these specifications provided that the Contractor actively participates in the group, makes every 
effort to assure that the group has a positive impact on the employment of minorities and women in the 

female workforce participation, makes a good faith effort to meet its individual goals and timetables, 
and can provide access to documentation which demonstrates the effectiveness of actions taken on 
behalf of the Contractor.  The obligation to comply, howe

 

9.  A single goal for minorities and a separate single goal for women have been established.  The 
Contractor, however, is required to provide equal employment opportunity and to take affirmative 
action for all minority groups, both male and female, and all women, both minority and non-minority.  
Consequently, the Contractor may be in violation of the Executive Order if a particular group is 
employed in a substantially disparate manner (for example, even though the Contractor has achieved its 
goals for women generally, the Contractor may be in violation of the Executive Order if a specific 
minority group of women is underutilized). 
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10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate 
against any person because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. 

11.  The Contractor shall not enter into any subcontract with any person or firm debarred from 
Government contracts pursuant to Executive Order 11246. 

12.  The Contractor shall carry out such sanctions and penalties for violation of these specifications and 
of the Equal Opportunity Clause, including suspension, termination, and cancellation of existing 
subcontracts as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its 
implementing regulations, by the Office of Federal Contract Compliance Programs. Any contractor who 
fails to carry out such sanctions and penalties shall be in violation of these specifications and Executive 
Order 11246, as amended. 

13. The Contractor, in fulfilling its obligations under these specifications, shall implement specific 
affirmative action steps, at least as extensive as those standards prescribed in paragraph 7 of these 
specifications, so as to achieve maximum results from its efforts to ensure equal employment 
opportunity. If the Contractor fails to comply with the requirements of the Executive Order, the 
implementing regulations, or these specifications, the Director shall proceed in accordance with 41 CFR 
part 60-4.8. 

14. The Contractor shall designate a responsible official to monitor all employment related activity to 
ensure that the company EEO policy is being carried out, to submit reports relating to the provisions 
hereof as may be required by the Government, and to keep records.  Records shall at least include for 
each employee, the name, address, telephone numbers, construction trade, union affiliation if any, 
employee identification number when assigned, social security number, race, sex, status (e.g., mechanic, 
apprentice, trainee, helper, or laborer), dates of changes in status, hours worked per week in the 
indicated trade, rate of pay, and locations at which the work was performed.  Records shall be 
maintained in an easily understandable and retrievable form; however, to the degree that existing 
records satisfy this requirement, contractors shall not be required to maintain separate records. 

15.  Nothing herein provided shall be construed as a limitation upon the application of other laws which 
establish different standards of compliance or upon the application of requirements for the hiring of 
local or other area residents (e.g. those under the Public Works Employment Act of 1977 and the 
Community Development Block Grant Program).
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A 1 7  F E D E R A L  F A I R  L A BO R  S T A N D A RD S  A C T  ( F E D E R A L  M I N I M U M  W A G E )  

A 1 7 . 1  S O U R C E  

29 USC § 201, et seq 

2 CFR § 200.430 

A 1 7 . 2  A P P L I CA B I L I T Y   

The U.S. Department of Labor (DOL) Wage and Hour Division administers the Fair Labor Standards Act 
(FLSA).  This act prescribes federal standards for basic minimum wage, overtime pay, record keeping, 
and child labor standards.  

Contract Types  Per the Department of Labor, all employees of certain enterprises having workers 
engaged in interstate commerce; producing goods for interstate commerce; or handling, selling, or 
otherwise working on goods or materials that have been moved in or produced for such commerce by 
any person are covered by the FLSA. 

All consultants, sub-consultants, contractors, and subcontractors employed under this federally assisted 
project must comply with the FLSA. 

Professional Services  29 CFR § 213 exempts employees in a bona fide executive, administrative 
or professional capacity.  Because professional firms employ individuals that are not covered by 

de the FLSA 
provision. 

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 

must fully satisfy the requirements of 29 USC § 201, et seq. The Sponsor must select contractor or 
consultant, as appropriate for the contract. 

A 1 7 . 3  M O D E L  S O L I C I T A T I O N  C L A U S E  

All contracts and subcontracts that result from this solicitation incorporate by reference the provisions of 
29 CFR part 201, et seq, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as 
if given in full text.  The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor 
standards for full and part-time workers. 

The [Contractor | Consultant] has full responsibility to monitor compliance to the referenced statute or 
regulation.  The [Contractor | Consultant] must address any claims or disputes that arise from this 
requirement directly with the U.S. Department of Labor  Wage and Hour Division. 
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A 1 8  L O B B Y I N G  A N D  I NF L U E N C I N G  F E D E R A L  E M P L O Y E E S  

A 1 8 . 1  S O U R C E  

31 USC § 1352  Byrd Anti-Lobbying Amendment 

2 CFR Part 200, Appendix II(I) 

49 CFR Part 20, Appendix A 

A 1 8 . 2  A P P L I CA B I L I T Y  

Consultants and contractors that apply or bid for an award of $100,000 or more must certify that it will 
not and has not used Federal appropriated funds to pay any person or organization for influencing or 
attempting to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connection with obtaining any 
Federal contract, grant, or another award covered by 31 USC § 1352. Each tier must also disclose any 
lobbying with non-Federal funds that takes place in connection with obtaining any Federal award. 

Contract Types  The Sponsor must incorporate this provision into all contracts exceeding $100,000. 

Use of Provision  MANDATORY TEXT. Appendix A to 49 CFR Part 20 prescribes language the Sponsor 
must use.  The Sponsor must incorporate this provision without modification. 

A 1 8 . 3  M A N D A T O R Y  C E R T I F I C A T I O N  C LA U S E  

CERTIFICATION REGARDING LOBBYING 

The Bidder or Offeror certifies by signing and submitting this bid or proposal, to the best of his or her 

knowledge and belief, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the Bidder or 
Offeror, to any person for influencing or attempting to influence an officer or employee of an 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with the awarding of any Federal contract, the making of 
any Federal grant, the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension, continuation, renewal, amendment, or modification of any 
Federal contract, grant, loan, or cooperative agreement.  

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person 
for influencing or attempting to influence an officer or employee of any agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned 
shall complete and submit Standard Form-
accordance with its instructions.  

(3) The undersigned shall require that the language of this certification be included in the award 
documents for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under 
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grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose 
accordingly. 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than $10,000 and not more than 
$100,000 for each such failure. 
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A 1 9  P R O H I B I T I O N  O F  S E G R E G A T E D F A C I L I T I E S   

A 1 9 . 1  S O U R C E  

2 CFR Part 200, Appendix II(C) 

41 CFR Part 60-1 

A 1 9 . 2  A P P L I CA B I L I T Y  

The contractor must comply with the requirements of the EEO clause by ensuring that facilities they 
provide for employees are free of segregation on the basis of race, color, religion, sex, sexual 
orientation, gender identity, or national origin.  This clause must be included in all contracts that include 
the equal opportunity clause, regardless of the amount of the contract.  
 
Contract Types  AIP Sponsors must incorporate the Prohibition of Segregated Facilities clause (41 CFR 
§ 60-1.8) in any contract containing the Equal Employment Opportunity clause of 41 CFR § 60-1.4. This 
obligation flows down to subcontract and sub-tier purchase orders containing the Equal Employment 
Opportunity clause. 
 

Construction  Construction work means construction, rehabilitation, alteration, conversion, 
extension, demolition or repair of buildings, highways, or other changes or improvements to 
real property, including facilities providing utility services. The term also includes the 
supervision, inspection, and other onsite functions incidental to the actual construction. 
 
Equipment  On site installation of equipment such as airfield lighting control equipment meets 
the definition of construction and thus this provision would apply.  This provision does not apply 

example would be the manufacture of a SRE or ARFF vehicle. 
 

Professional Services  Professional services that include tasks that qualify as construction work 
as defined by 41 CFR part 60-1. Examples include the installation of noise monitoring 
equipment. 

Property/Land  Land acquisition contracts that include tasks that qualify as construction work 
as defined by 41 CFR part 60-1. Examples include demolition of structures or installation of 
boundary fencing. 

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 
meets the intent of this requi
must fully satisfy the requirements of 41 CFR Part 60-1. 

A 1 9 . 3  M O D E L  C O N T R A C T  C L A U S E  

PROHIBITION OF SEGREGATED FACILITIES 

(a) The Contractor agrees that it does not and will not maintain or provide for its employees any 
segregated facilities at any of its establishments, and that it does not and will not permit its employees to 
perform their services at any location under its control where segregated facilities are maintained. The 
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Contractor agrees that a breach of this clause is a violation of the Equal Employment Opportunity clause 
in this contract.  

s, work areas, rest rooms and 
wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing 
facilities provided for employees that are segregated by explicit directive or are in fact segregated on the 
basis of race, color, religion, sex, sexual orientation, gender identity, or national origin because of 
written or oral policies or employee custom. The term does not include separate or single-user rest 
rooms or necessary dressing or sleeping areas provided to assure privacy between the sexes. 

(c) The Contractor shall include this clause in every subcontract and purchase order that is subject to the 
Equal Employment Opportunity clause of this contract. 
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A 2 0  O C C U P A T I O N A L  S A F E T Y  A N D  H E A L T H  A C T  O F  1 9 7 0  

A 2 0 . 1  S O U R C E  

29 CFR Part 1910 

A 2 0 . 2  A P P L I CA B I L I T Y  

Contract Types  All contracts and subcontracts must comply with the Occupational Safety and Health 
Act of 1970 (OSH). The U.S. Department of Labor Occupational Safety and Health Administration (OSHA) 
oversees the workplace health and safety standards wage provisions from OSH. 

Use of Provision  No mandatory text provided. The following language is acceptable to the FAA and 

must fully satisfy the requirements of 29 CFR Part 1910. 

A 2 0 . 3  M O D E L  C O N T R A C T  C L A U S E  

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements 
of 29 CFR Part 1910 with the same force and effect as if given in full text.  The employer must provide 
a work environment that is free from recognized hazards that may cause death or serious physical harm 
to the employee. The employer retains full responsibility to monitor its compliance and their 

 Occupational Safety and Health Act 
of 1970 (29 CFR Part 1910).  The employer must address any claims or disputes that pertain to a 
referenced requirement directly with the U.S. Department of Labor  Occupational Safety and Health 
Administration.  
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A 2 1 P R O C U R E ME N T  O F  R E CO V E R E D  M A T E R I A L S

A 2 1 . 1 S O U R C E  

2 CFR § 200.323

2 CFR Part 200, Appendix II(J)

40 CFR Part 247

42 USC § 6901, et seq (Resource Conservation and Recovery Act (RCRA))

A 2 1 . 2 A P P L I CA B I L I T Y

Sponsors of AIP funded development and equipment projects must comply with Section 6002 of the 
Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act.  Section 6002 
emphasizes maximizing energy and resource recovery through use of affirmative procurement actions 
for recovered materials identified in the Environmental Protection Agency (EPA) guidelines codified at 
40 CFR part 247. When acquiring items designated in the guidelines, the Sponsor must procure items 
that contain the highest percentage of recovered materials practicable, consistent with maintaining a 
satisfactory level of competition.

Contract Types This provision applies to any contracts that include procurement of products 
designated in subpart B of 40 CFR part 247 where the purchase price of the item exceeds $10,000 or the 
value of the quantity acquired by the preceding fiscal year exceeded $10,000. 

Construction and Equipment Include this provision in all construction and equipment projects.

Professional Services and Property Include this provision if the agreement includes 
procurement of a product that exceeds $10,000.

Use of Provision No mandatory text provided.  The following language is acceptable to the FAA and 
meets the intent of this requirement.  If the Sponsor uses different language, the S
must fully satisfy the requirements of 2 CFR Part 200.

A 2 1 . 3 M O D E L  C O N T R A C T  C L A U S E

PROCUREMENT OF RECOVERED MATERIALS

Contractor and subcontractor agree to comply with Section 6002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act, and the regulatory provisions of 40 CFR Part 
247.  In the performance of this contract and to the extent practicable, the Contractor and subcontractors 
are to use products containing the highest percentage of recovered materials for items designated by the 
Environmental Protection Agency (EPA) under 40 CFR Part 247 whenever:

The contract requires procurement of $10,000 or more of a designated item during the fiscal year; 
or

The contractor has procured $10,000 or more of a designated item using Federal funding during 
the previous fiscal year.
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The list of EPA-designated items is available at www.epa.gov/smm/comprehensive-procurement-
guidelines-construction-products. 

Section 6002(c) establishes exceptions to the preference for recovery of EPA-designated products if the 
contractor can demonstrate the item is: 

a)  Not reasonably available within a timeframe providing for compliance with the contract 
performance schedule;  

b) Fails to meet reasonable contract performance requirements; or  

c)  Is only available at an unreasonable price.  
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A 2 2  R I G H T  T O  I N V E N T I O N S  

A 2 2 . 1  S O U R C E  

2 CFR Part 200, Appendix II(F) 

37 CFR Part 401 

A 2 2 . 2  A P P L I CA B I L I T Y  

Contract Types  This provision applies to all contracts and subcontracts with small business firms or 
nonprofit organizations that include performance of experimental, developmental, or research work.  
This clause is not applicable to construction, equipment, or professional service contracts unless the 
contract includes experimental, developmental, or research work.  

Use of Provision  No mandatory text provided. The following language is acceptable to the FAA and 

must fully satisfy the requirements of 2 CFR Part 200, Appendix II. 

A 2 2 . 3  M O D E L  C O N T R A C T  C L A U S E  

RIGHTS TO INVENTIONS 

Contracts or agreements that include the performance of experimental, developmental, or research work 
must provide for the rights of the Federal Government and the Owner in any resulting invention as 
established by 37 CFR part 401, Rights to Inventions Made by Non-profit Organizations and Small 
Business Firms under Government Grants, Contracts, and Cooperative Agreements.  This contract 
incorporates by reference the patent and inventions rights as specified within 37 CFR § 401.14.  
Contractor must include this requirement in all sub-tier contracts involving experimental, 
developmental, or research work. 
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A 2 3  S E I S M I C  S A F E T Y   

A 2 3 . 1  S O U R C E  

49 CFR Part 41 

A 2 3 . 2  A P P L I CA B I L I T Y  

Contract Types  This provision applies to construction of new buildings and additions to existing 
buildings financed in whole or in part through the Airport Improvement Program.  

Professional Services  Sponsor must incorporate this clause in any contract involved in the 
construction of new buildings or structural addition to existing buildings.  

Construction  Sponsor must incorporate this clause in any contract involved in the construction 
of new buildings or structural addition to existing buildings. 

Equipment  Sponsor must include the construction provision if the project involves 
construction or structural addition to a building such as an electrical vault project to 
accommodate or install equipment. 

Land  This provision will not typically apply to a property/land project. 

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 

must fully satisfy the requirements of 49 CFR part 41.  

A 2 3 . 3  M O D E L  C O N T R A C T  C L A U S E  

A 2 3 . 3 .1  P r o f es s i o n a l  S e r v i c e  A g r e e m e n t s  f o r  D e s i g n  

SEISMIC SAFETY 

In the performance of design services, the Consultant agrees to furnish a building design and associated 
construction specification that conform to a building code standard that provides a level of seismic 
safety substantially equivalent to standards as established by the National Earthquake Hazards 
Reduction Program (NEHRP).  Local building codes that model their building code after the current 
version of the International Building Code (IBC) meet the NEHRP equivalency level for seismic safety.  

e building design and the construction specifications with the 
seismic standards of NEHRP or an equivalent building code.  

A 2 3 . 3 .2  C o n s t r u c t i o n  C o n t r a c t s  

SEISMIC SAFETY 

The Contractor agrees to ensure that all work performed under this contract, including work performed 
by subcontractors, conforms to a building code standard that provides a level of seismic safety 
substantially equivalent to standards established by the National Earthquake Hazards Reduction 
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Program (NEHRP).  Local building codes that model their code after the current version of the 
International Building Code (IBC) meet the NEHRP equivalency level for seismic safety.  
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A 2 4 T A X  D E L I N Q U E N C Y  A N D  F E L O N Y C O N V I C T I O N S  

A 2 4 . 1 S O U R C E

4. Section 8113 of the Consolidated Appropriations Act, 2022 (Public Law 117-103) and 
similar provisions in subsequent appropriations acts.

5. DOT Order 4200.6 Appropriations Act Requirements for Procurement and Non-
Procurement Regarding Tax Delinquency and Felony Convictions

A 2 4 . 2 A P P L I CA B I L I T Y

The Sponsor must ensure that no funding goes to any contractor who:

Has been convicted of a Federal felony within the last 24 months; or 
Has any outstanding tax liability for which all judicial and administrative remedies have lapsed or 
been exhausted.

Contract Types This provision applies to all contracts funded in whole or part with AIP. 

Use of Provision No mandatory text provided. The following language is acceptable to the FAA and 

must fully satisfy the requirements of DOT Order 4200.6.

A 2 4 . 3 M O D E L  C E R T I F I C A T I O N  C L A U S E

CERTIFICATION OF OFFEROR/BIDDER REGARDING TAX DELINQUENCY AND 
FELONY CONVICTIONS

The applicant must complete the following two certification statements. The applicant must indicate its 
current status as it relates to tax delinquency and felony conviction by inserting a checkmark ( ) in the 
space following the applicable response. The applicant agrees that, if awarded a contract resulting from 
this solicitation, it will incorporate this provision for certification in all lower tier subcontracts.

Certifications

The applicant represents that it is ( ) is not ( ) a corporation that has any unpaid Federal tax 
liability that has been assessed, for which all judicial and administrative remedies have been 
exhausted or have lapsed, and that is not being paid in a timely manner pursuant to an agreement 
with the authority responsible for collecting the tax liability.

The applicant represents that it is ( ) is not ( ) a corporation that was convicted of a criminal 
violation under any Federal law within the preceding 24 months.

Note

If an applicant responds in the affirmative to either of the above representations, the applicant is 
ineligible to receive an award unless the Sponsor has received notification from the agency suspension 
and debarment official (SDO) that the SDO has considered suspension or debarment and determined 

provide information to the owner about its tax liability or conviction to the Owner, who will then notify 
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the required considerations before award decisions are made. 

Term Definitions 

Felony conviction: Felony conviction means a conviction within the preceding twenty four (24) 
months of a felony criminal violation under any Federal law and includes conviction of an 
offense defined in a section of the U.S. Code that specifically classifies the offense as a felony 
and conviction of an offense that is classified as a felony under 18 USC § 3559. 
 
Tax Delinquency: A tax delinquency is any unpaid Federal tax liability that has been assessed, 
for which all judicial and administrative remedies have been exhausted, or have lapsed, and that 
is not being paid in a timely manner pursuant to an agreement with the authority responsible for 
collecting the tax liability. 
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A 2 5  T E R M I N A T I O N  O F  C O N T R A C T  

A 2 5 . 1  S O U R C E  

2 CFR Part 200, Appendix II(B) 

FAA Advisory Circular 150/5370-10, Section 80-09  

A 2 5 . 2  A P P L I CA B I L I T Y  

Contract Types  All contracts and subcontracts in excess of $10,000 must address termination for cause 
and termination for convenience by the Sponsor. The provision must address the manner (i.e., notice, 

for settlement (e.g., incurred expenses, completed work, profit, etc.). 

Use of Provision  

Termination for Convenience  No mandatory text provided.  The Sponsor must include a clause 
for termination for convenience. The following language is acceptable to the FAA and meets the 
intent of this requirement. If the Sponsor uses different l
fully satisfy the requirements of Appendix II to 2 CFR § 200. 

Termination for Cause  No mandatory text provided. The Sponsor must include a clause for 
termination for cause (includes default). The following language is acceptable to the FAA and 

language must fully satisfy the requirements of 2 CFR Part 200, Appendix II. 

Equipment, Professional Services, and Property  No mandatory text provided. The Sponsor may 
use their established clause language provided that it adequately addresses the intent of 2 CFR 
Part 200 Appendix II(B), which addresses termination for cause and for convenience. 

A 2 5 . 3  M O D E L  C O N T R A C T  C L A U S E S  

A 2 5 . 3 .1  T e r m i n a t i o n  f o r  C o n v e n i e n c e  

TERMINATION FOR CONVENIENCE (CONSTRUCTION & EQUIPMENT CONTRACTS) 

The Owner may terminate this contract in whole or in part at any time by providing written notice to the 
Contractor.  Such action may be without cause and without prejudice to any other right or remedy of 
Owner. Upon receipt of a written notice of termination, except as explicitly directed by the Owner, the 
Contractor shall immediately proceed with the following obligations regardless of any delay in 
determining or adjusting amounts due under this clause:  

1. Contractor must immediately discontinue work as specified in the written notice. 

2. Terminate all subcontracts to the extent they relate to the work terminated under the notice. 

3. Discontinue orders for materials and services except as directed by the written notice. 
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4. Deliver to the Owner all fabricated and partially fabricated parts, completed and partially 
completed work, supplies, equipment and materials acquired prior to termination of the work, 
and as directed in the written notice. 

5. Complete performance of the work not terminated by the notice. 

6. Take action as directed by the Owner to protect and preserve property and work related to this 
contract that Owner will take possession. 

Owner agrees to pay Contractor for:  

1. Completed and acceptable work executed in accordance with the contract documents prior to 
the effective date of termination; 

2. Documented expenses sustained prior to the effective date of termination in performing work 
and furnishing labor, materials, or equipment as required by the contract documents in 
connection with uncompleted work; 

3. Reasonable and substantiated claims, costs, and damages incurred in settlement of terminated 
contracts with Subcontractors and Suppliers; and 

4. Reasonable and sub
termination action. 

Owner will not pay Contractor for loss of anticipated profits or revenue or other economic loss arising 
 

The rights and remedies this clause provides are in addition to any other rights and remedies provided 
by law or under this contract. 

TERMINATION FOR CONVENIENCE (PROFESSIONAL SERVICES)  

The Owner may, by written notice to the Consultant, terminate this Agreement for its convenience and 
without cause or default on the part of Consultant. Upon receipt of the notice of termination, except as 
explicitly directed by the Owner, the Contractor must immediately discontinue all services affected. 

Upon termination of the Agreement, the Consultant must deliver to the Owner all data, surveys, models, 
drawings, specifications, reports, maps, photographs, estimates, summaries, and other documents and 
materials prepared by the Engineer under this contract, whether complete or partially complete.  

Owner agrees to make just and equitable compensation to the Consultant for satisfactory work 
completed up through the date the Consultant receives the termination notice.  Compensation will not 
include anticipated profit on non-performed services. 

Owner further agrees to hold Consultant harmless for errors or omissions in documents that are 
incomplete as a result of the termination action under this clause. 

A 2 5 . 3 .2  T e r m i n a t i o n  f o r  D e f a u l t  

TERMINATION FOR CAUSE (CONSTRUCTION) 

Section 80-09 of FAA Advisory Circular 150/5370-10 establishes standard language for conditions, 
rights, and remedies associated with Owner termination of this contract for cause due to default of the 
Contractor.   
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TERMINATION FOR CAUSE (EQUIPMENT) 

The Owner may, by written notice of default to the Contractor, terminate all or part of this Contract for 
cause if the Contractor: 

1. Fails to begin the Work under the Contract within the time specified in the Notice- to-Proceed; 

2. Fails to make adequate progress as to endanger performance of this Contract in accordance with 
its terms; 

3. Fails to make delivery of the equipment within the time specified in the Contract, including any 
Owner approved extensions; 

4. Fails to comply with material provisions of the Contract; 

5. Submits certifications made under the Contract and as part of their proposal that include false or 
fraudulent statements; or 

6. Becomes insolvent or declares bankruptcy. 

If one or more of the stated events occur, the Owner will give notice in writing to the Contractor and 

the Contractor and Surety an opportunity to cure the breach or default.  

If within [10] days of the receipt of notice, the Contractor or Surety fails to remedy the breach or default 
to the satisfaction of the Owner, the Owner has authority to acquire equipment by other procurement 
action. The Contractor will be liable to the Owner for any excess costs the Owner incurs for acquiring 
such similar equipment. 

Payment for completed equipment delivered to and accepted by the Owner shall be at the Contract 
price. The Owner may withhold from amounts otherwise due the Contractor for such completed 
equipment, such sum as the Owner determines to be necessary to protect the Owner against loss because 
of Contractor default. 

in completing the work arises from unforeseeable causes beyond the control and without the fault or 
negligence of the Contractor. Examples of such acceptable causes include: acts of God, acts of the 
Owner, acts of another Contractor in the performance of a contract with the Owner, and severe weather 
events that substantially exceed normal conditions for the location. 

not in default, or that the delay was excusable, the rights and obligations of the parties will be the same 
as if the Owner issued the termination for the convenience the Owner. 

The rights and remedies of the Owner in this clause are in addition to any other rights and remedies 
provided by law or under this contract. 

TERMINATION FOR CAUSE (PROFESSIONAL SERVICES)  

Either party may terminate this Agreement for cause if the other party fails to fulfill its obligations that 
are essential to the completion of the work per the terms and conditions of the Agreement. The party 
initiating the termination action must allow the breaching party an opportunity to dispute or cure the 
breach.  
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The terminating party must provide the breaching party [7] days advance written notice of its intent to 
terminate the Agreement. The notice must specify the nature and extent of the breach, the conditions 
necessary to cure the breach, and the effective date of the termination action.  The rights and remedies in 
this clause are in addition to any other rights and remedies provided by law or under this agreement. 

a) Termination by Owner: The Owner may terminate this Agreement for cause in whole or in part, 
for the failure of the Consultant to: 
1. Perform the services within the time specified in this contract or by Owner approved extension; 

2. Make adequate progress so as to endanger satisfactory performance of the Project; or 

3. Fulfill the obligations of the Agreement that are essential to the completion of the Project. 

Upon receipt of the notice of termination, the Consultant must immediately discontinue all services 
affected unless the notice directs otherwise.  Upon termination of the Agreement, the Consultant must 
deliver to the Owner all data, surveys, models, drawings, specifications, reports, maps, photographs, 
estimates, summaries, and other documents and materials prepared by the Engineer under this 
contract, whether complete or partially complete.  

Owner agrees to make just and equitable compensation to the Consultant for satisfactory work 
completed up through the date the Consultant receives the termination notice.  Compensation will not 
include anticipated profit on non-performed services. 

Owner further agrees to hold Consultant harmless for errors or omissions in documents that are 
incomplete as a result of the termination action under this clause. 

If, after finalization of the termination action, the Owner determines the Consultant was not in default 
of the Agreement, the rights and obligations of the parties shall be the same as if the Owner issued the 
termination for the convenience of the Owner. 

b) Termination by Consultant: The Consultant may terminate this Agreement for cause in whole or 
in part, if the Owner: 
1. Defaults on its obligations under this Agreement; 

2. Fails to make payment to the Consultant in accordance with the terms of this Agreement; 

3. Suspends the project for more than [180] days due to reasons beyond the control of the 
Consultant. 

Upon receipt of a notice of termination from the Consultant, Owner agrees to cooperate with 
Consultant for the purpose of terminating the agreement or portion thereof, by mutual consent.  If 
Owner and Consultant cannot reach mutual agreement on the termination settlement, the Consultant 
may, without prejudice to any rights and remedies it may have, proceed with terminating all or parts 

 

In the event of termination due to Owner breach, the Consultant is entitled to invoice Owner and to 
receive full payment for all services performed or furnished in accordance with this Agreement and 
all justified reimbursable expenses incurred by the Consultant through the effective date of 
termination action. Owner agrees to hold Consultant harmless for errors or omissions in documents 
that are incomplete as a result of the termination action under this clause. 
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A 2 6  T R A D E  R E S T R I C T I O N  C E R T I F I CA T I O N  

A 2 6 . 1  S O U R C E  

49 USC § 50104 

49 CFR Part 30 

A 2 6 . 2  A P P L I CA B I L I T Y  

Unless waived by the Secretary of Transportation, Sponsors may not use AIP funds on a product or 
service from a foreign country included in the current list of countries that discriminate against U.S. 
firms as published by the Office of the United States Trade Representative (USTR). 

Contract Types  The trade restriction certification and clause apply to all AIP funded projects. 

Use of Provision  MANDATORY TEXT.  49 CFR Part 30 prescribes the language for this model clause.  
The Sponsor must include this certification language in all contracts and subcontracts without 
modification.  

 A 2 6 . 3  M A N D A T O R Y  S O L I C I T A T I O N  C LA U S E  

TRADE RESTRICTION CERTIFICATION 

By submission of an offer, the Offeror certifies that with respect to this solicitation and any resultant 
contract, the Offeror  

1) is not owned or controlled by one or more citizens of a foreign country included in the list of 
countries that discriminate against U.S. firms as published by the Office of the United States 
Trade Representative (USTR); 

2) has not knowingly entered into any contract or subcontract for this project with a person that is 
a citizen or national of a foreign country included on the list of countries that discriminate 
against U.S. firms as published by the USTR; and  

3) has not entered into any subcontract for any product to be used on the Federal project that is 
produced in a foreign country included on the list of countries that discriminate against U.S. 
firms published by the USTR. 

This certification concerns a matter within the jurisdiction of an agency of the United States of America 
and the making of a false, fictitious, or fraudulent certification may render the maker subject to 
prosecution under Title 18 USC § 1001. 

The Offeror/Contractor must provide immediate written notice to the Owner if the Offeror/Contractor 
learns that its certification or that of a subcontractor was erroneous when submitted or has become 
erroneous by reason of changed circumstances.  The Contractor must require subcontractors provide 
immediate written notice to the Contractor if at any time it learns that its certification was erroneous by 
reason of changed circumstances. 

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 
49 CFR § 30.17, no contract shall be awarded to an Offeror or subcontractor:  
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1) who is owned or controlled by one or more citizens or nationals of a foreign country included on 
the list of countries that discriminate against U.S. firms published by the USTR; or  

2) whose subcontractors are owned or controlled by one or more citizens or nationals of a foreign 
country on such USTR list; or  

3) who incorporates in the public works project any product of a foreign country on such USTR list. 

Nothing contained in the foregoing shall be construed to require establishment of a system of records in 
order to render, in good faith, the certification required by this provision.  The knowledge and 
information of a contractor is not required to exceed that which is normally possessed by a prudent 
person in the ordinary course of business dealings. 

The Offeror agrees that, if awarded a contract resulting from this solicitation, it will incorporate this 
provision for certification without modification in all lower tier subcontracts. The Contractor may rely 
on the certification of a prospective subcontractor that it is not a firm from a foreign country included on 
the list of countries that discriminate against U.S. firms as published by USTR, unless the Offeror has 
knowledge that the certification is erroneous. 

This certification is a material representation of fact upon which reliance was placed when making an 
award.  If it is later determined that the Contractor or subcontractor knowingly rendered an erroneous 
certification, the Federal Aviation Administration (FAA) may direct through the Owner cancellation of 
the contract or subcontract for default at no cost to the Owner or the FAA. 
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A 2 7    

A 2 7 . 1  S O U R C E  

49 USC § 47112(c) 

A 2 7 . 2  A P P L I CA B I L I T Y  

Contract Types  This provision applies to all AIP funded projects that involve labor to carry out the 
project. This preference, which excludes executive, administrative, and supervisory positions, applies to 
covered veterans [as defined under § 47112(c)] only when they are readily available and qualified to 
accomplish the work required by the project.  

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 
meets the intent of this requirement.  If the Sponsor uses different l
must fully satisfy the requirements of 49 USC § 47112.  

A 2 7 . 3  M O D E L  C O N T R A C T  C L A U S E  

 

In the employment of labor (excluding executive, administrative, and supervisory positions), the 
Contractor and all sub-tier contractors must give preference to covered veterans as defined within Title 
49 United States Code Section 47112.  Covered veterans include Vietnam-era veterans, Persian Gulf 
veterans, Afghanistan-Iraq war veterans, disabled veterans, and small business concerns (as defined by 
15 USC § 632) owned and controlled by disabled veterans.  This preference only applies when there are 
covered veterans readily available and qualified to perform the work to which the employment relates. 
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A 2 8  D O M E S T I C  P R E F E RE N C E S  F O R  P R O C U R E M E NT S  

A 2 8 . 1  S O U R C E  

2 CFR § 200.322 

2 CFR Part 200, Appendix II(L) 

A 2 8 . 2  A P P L I CA B I L I T Y  

or use of goods, products, or materials produced in the U.S., including, but not limited to iron, 
aluminum, steel, cement, or other manufactured products. 

Contract Types  Must be included in all subawards, including all contracts and purchase orders for work 
or products under the grant. 

Use of Provision  No mandatory text provided.  The following language is acceptable to the FAA and 

must fully satisfy the requirements of 2 CFR § 200.322.  

A 2 8 . 3  M O D E L  CE R T I F I C A T I O N  C L A U S E  

CERTIFICATION REGARDING DOMESTIC PREFERENCES FOR PROCUREMENTS 

The Bidder or Offeror certifies by signing and submitting this bid or proposal that, to the greatest extent 
practicable, the Bidder or Offeror has provided a preference for the purchase, acquisition, or use of 
goods, products, or materials produced in the United States (including, but not limited to, iron, 
aluminum, steel, cement, and other manufactured products) in compliance with 2 CFR § 200.322. 
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Controlling
Name of Interested Party

4
Nature of interest

City, State, Country (place of business)
Intermediary

(check applicable)

CERTIFICATE OF INTERESTED PARTIES 1295FORM
1 of 1

1

OFFICE USE ONLY

2 05/22/2023

Complete Nos. 1 - 4 and 6 if there are interested parties.
Complete Nos. 1, 2, 3, 5, and 6 if there are no interested parties.

Name of business entity filing form, and the city, state and country of the business entity's place
of business.
Ameresco, Inc.
Framingham, MA United States
Name of governmental entity or state agency that is a party to the contract for which the form is
being filed.

Provide the identification number used by the governmental entity or state agency to track or identify the contract, and provide a
description of the services, goods, or other property to be provided under the contract.

3

City of Killeen

Lighting Retrofit and Solar PV Installation at Killeen – Fort Hood Regional Airport Engineering, Procurement and Construction
Agreement

Lighting Retrofit & Solar PV

2023-1024185

Date Filed:

Date Acknowledged:

Certificate Number:

CERTIFICATION OF FILING

Sakellaris, George XFramingham, MA United States

Corrsin, David XFramingham, MA United States

Johnson, Claire XFramingham, MA United States

Miller, Jennifer XFramingham, MA United States

Patton, Charles XFramingham, MA United States

Stavropoulos, Nickolas XFramingham, MA United States

Sutton, Joseph XFramingham, MA United States

Wisneski, Frank XFramingham, MA United States

6

Signature of authorized agent of contracting business entity

My name is _______________________________________________________________,

UNSWORN DECLARATION

Check only if there is NO Interested Party.5

My address is _______________________________________________, _______________________,

and my date of birth is _______________________.

Executed in ________________________________________County,

I declare under penalty of perjury that the foregoing is true and correct.

(street) (state) (zip code) (country)

(year)(month)

 _______, ______________, _________.

State of ________________, on the _____day of ___________, 20_____.

(city)

(Declarant)

Version V3.5.1.a18ea2cawww.ethics.state.tx.usForms provided by Texas Ethics Commission

Robert Georgeoff

AZ 85016 USA2355 E. Camelback Road, Suite 525 Phoenix

Arizona 22 May 23Maricopa

07/23/64
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ENGINEERING, PROCUREMENT AND 
CONSTRUCTION AGREEMENT WITH AMERESCO, 
INC. - SOLAR PROJECT

June 27, 2023RS-23-107 167



Background

 In April 2018, the City released RFQ 18-12 to seek
qualified companies for design-build and financing of
a solar-integrated covered parking structure at the
Killeen-Fort Hood Regional Airport (KFHRA).

 Three responses were received and evaluated by a
technical evaluation committee per the criteria
specified in the RFQ.

 Ameresco was selected.

2
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Background

 Original concept was for Ameresco to design,
build and finance solar covered parking and LED
upgrades to terminal lighting.

 Project would have been paid for by using savings
in energy costs.

 COVID-19 pandemic caused us to put project on
hold.

3
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Background

 Post COVID we started working on this project
again but due to inflation causing material costs
to rise dramatically and interest rates to increase,
we determined that this concept was no longer
feasible.

 At that point, staff began to look for other
funding options.

4
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Discussion
 The City of Killeen applied for and was selected to receive

a Federal Aviation Administration (FAA) Bipartisan
Infrastructure Law (BIL) Airport Terminal Program
(ATP)Grant in the amount of $5,000,000.

 This grant will be combined with funding from the Aviation
Department's Customer Facility Charge (CFC) to fund the
retrofit of the entire airport campus with energy efficient
LED lighting as well as solar integrated covered parking in
our car rental parking area and a portion of our short-
term parking lot.

5
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Discussion

 A covered canopy from the terminal to the Car
Rental area will also be added.

 This project will decrease our operational
expenses by lowering our energy usage, increases
resiliency, reduces the airport's carbon footprint,
and provides an upgrade to the customer
experience by providing covered parking options.

6
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Discussion

 Total cost for this project is $7,018,065.27.
 The FAA BIL ATP Grant will fund $4,969,814.05

and the Rental Car CFC will fund $2,048,251.22.
 No impact to the Airport Operating fund or fund

balance.

7
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Alternatives

Disapprove the Agreement
Approve the Agreement

8
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Recommendation

Approve the agreement with Ameresco, Inc, in
the amount of $7,018,065.27 and authorize the
City Manager or designee to execute all contract
documents and any and all change orders or
actions within the amounts set by federal, state
and local law

9
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Staff Report

City of Killeen

File Number: OR-23-012

Consider an ordinance authorizing the issuance and sale of Combination Tax and Revenue 

Certificates of Obligation, Series 2023, for capital projects.

DATE: June 27, 2023

TO: Kent Cagle, City Manager

FROM: Judith Tangalin, Executive Director of Finance

SUBJECT: Certificates of Obligation

BACKGROUND AND FINDINGS:

During the Fiscal Year 2023 Budget process, City Council deliberated the different options to address 

capital improvement projects. On September 20, 2022, City Council provided a motion of direction 

to provide a financial forecast and future debt service capacity at a future meeting.  On November 

15, 2022, City Council received this information and provided a motion of direction to seek Citizen’s 

input on potential bond projects at a Special City Council Workshop on January 9, 2023.  After 

receiving Citizen’s input on January 9, 2023, City Council provided a motion of direction to seek 

Citizen’s input through a survey via the City’s website and return for a follow up Special Workshop 

on March 30th.  On March 30, 2023, a Special Workshop was held to discuss the results of the 

survey and receive Citizen’s input on potential bond projects.  

On April 25, 2023, City Council authorized proceeding with the issuance of certificates of obligation 

for these capital projects and directed the publication of notice of intention to issue up to $32 million 

of combination tax and revenue certificates of obligation for capital projects (CCMR# 23-073R).  The 

language for the public notice was approved as part of the resolution and was published in the 

Killeen Daily Herald on May 1, 2023 and May 8, 2023.  The notice was also published on the City’s 

website.

On June 21, 2023, a bond rating with Standard and Poor’s for the certificates of obligation was 

facilitated.  The Official Statement was distributed to bidders for the competitive sale, and bid 

results are due back on July 11, 2023.  The draft ordinance attached will be updated with the results 

after receipt of the bids, since the bids for the certificates of obligation are due the same day that 

City Council will consider the ordinance authorizing the issuance of the certificates of obligation.

The City should receive the funds from the issuance of August 2, 2023.  The proceeds will be used 

to begin addressing the priority projects in the table below:

Project Cost Estimate

Police Parking Expansion (construction) $1,380,000
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Police Evidence Storage Building (construction) $3,040,000

Parks Maintenance Facility (construction) $2,000,000

Skylark Fixed Base Operator (FBO) Building $2,700,000

Park Construction/Renovation $4,500,000

Fleet Services Facility $18,000,000

Issuance Costs/Contingency $380,000

$32,000,000

THE ALTERNATIVES CONSIDERED:

1)                     Do not issue the certificates of obligation.

2)                     Issue the certificates of obligation.

Which alternative is recommended? Why?

Option 2 is recommended. City Council discussed the available options to address the proposed 

capital projects during the FY 2023 Budget process and subsequent bond project workshops.

CONFORMITY TO CITY POLICY:

This action has been reviewed by the City’s Bond Counsel, Bart Fowler, of McCall, Parkhurst, & 

Horton, and the City’s Financial Advisor, Dan Wegmiller, of Specialized Public Finance, Inc. and 

conforms to state and local law, including:

 

¨ Local Government Code, Section 271, known as the Certificate of Obligation Act of 1971.

¨ City Charter, Article VI. Issuance and Sale of Bonds.  

¨ The Financial Governance Policy, Section XIV. Debt.

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years?

The debt service for the certificates of obligation will be paid from the Debt Service Fund.  The 

annual debt service payment is estimated to be $2,629,000.

Is this a one-time or recurring expenditure?

The certificates of obligation will be repaid over a 20-year term.

Is this expenditure budgeted?

Yes, debt service for the certificates of obligation is included in the Debt Service Fund accounts 

400-9000-489.71-10 and 400-9000-489.72-10, in the FY 2024 proposed budget.

If not, where will the money come from?
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N/A

Is there a sufficient amount in the budgeted line-item for this expenditure?

Yes, upon approval of the FY 2024 proposed budget.

RECOMMENDATION:

City Council approve the ordinance authorizing the issuance and sale of Combination Tax and 

Revenue Certificates of Obligation, Series 2023, for capital projects.

DEPARTMENTAL CLEARANCES:

Finance

Legal

ATTACHED SUPPORTING DOCUMENTS:

Ordinance
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Killeen CTRCO 2023: Ordinance 

ORDINANCE NO. 23-____ 
 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF KILLEEN, TEXAS, 
AUTHORIZING THE ISSUANCE AND SALE OF COMBINATION TAX AND REVENUE 
CERTIFICATES OF OBLIGATION, SERIES 2023, LEVYING AN AD VALOREM TAX 
AND PLEDGING CERTAIN SURPLUS REVENUES IN SUPPORT OF THE 
CERTIFICATES; APPROVING AN OFFICIAL STATEMENT, A PAYING 
AGENT/REGISTRAR AGREEMENT AND OTHER AGREEMENTS RELATING TO THE 
SALE AND ISSUANCE OF THE CERTIFICATES; AND ORDAINING OTHER MATTERS 
RELATING TO THE ISSUANCE OF THE CERTIFICATES 
  
 
 WHEREAS, the City Council (the "City Council") of the City of Killeen, Texas (the "City"), 
by resolution adopted on April 25, 2023, directed publication of notice of the City's intention to issue 
interest bearing certificates of obligation in a total aggregate principal amount not to exceed 
$32,000,000, in one or more series, for the purposes hereinafter set forth; 
 
 WHEREAS, such notice was published and posted on the internet, each in the manner and to 
the extent required by law; 
 
 WHEREAS, there has not been filed with the City Secretary or any other officer of the City 
a petition protesting the issuance of such certificates of obligation and requesting an election on same; 
 
 WHEREAS, it is affirmatively found and determined that the City is authorized to proceed 
with the issuance and sale of such certificates of obligation as authorized by the Constitution and laws 
of the State of Texas, including, particularly, Tex. Loc. Gov't Code Ann. Ch. 271, subch. C, and Tex. 
Gov't Code Ch. 1502; and 
 
 WHEREAS, it is officially found, determined and declared that the meeting at which this 
Ordinance has been adopted was open to the public and public notice of the date, hour, place and 
subject  of said meeting, including this Ordinance, was given, all as required by the applicable 
provisions of Tex. Gov't Code Ann. Ch. 551; Now, Therefore 
 
 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KILLEEN: 
 

ARTICLE I 
DEFINITIONS AND OTHER PRELIMINARY MATTERS 

 
 Section 1.01.  Definitions. 
  

Unless otherwise expressly provided or unless the context clearly requires otherwise, in this 
Ordinance the following terms shall have the meanings specified below: 
 
 "Certificate" means any of the Certificates. 
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 "Certificates" means the City's certificates of obligation entitled "City of Killeen, Texas, 
Combination Tax and Revenue Certificates of Obligation, Series 2023" authorized to be issued by 
Section 3.01 of this Ordinance. 
 
 "Closing Date" means the date of the initial delivery of and payment for the Certificates, which 
is anticipated to be on or about August 2, 2023. 
 
 "Code" means the Internal Revenue Code of 1986, as amended, including applicable 
regulations, published rulings and court decisions relating thereto. 
 
 "Construction Fund" means the construction fund established by Section 8.01(a) of this 
Ordinance. 
 
 "Dated Date" means the date designated as the date of the Certificates in Section 3.02(a) of 
this Ordinance. 
 
 "Defeasance Securities" means (i) Federal Securities, (ii) noncallable obligations of an agency 
or instrumentality of the United States of America, including obligations that are unconditionally 
guaranteed or insured by the agency or instrumentality and that, on the date the City Council adopts 
or approves proceedings authorizing the issuance of refunding bonds or otherwise provide for the 
funding of an escrow to effect the defeasance of the Certificates are rated as to investment quality by 
a nationally recognized investment rating firm not less than "AAA" or its equivalent, (iii) noncallable 
obligations of a state or an agency or a county, municipality, or other political subdivision of a state 
that have been refunded and that, on the date the City adopts or approves proceedings authorizing the 
issuance of refunding bonds or otherwise provide for the funding of an escrow to effect the defeasance 
of the Certificates, are rated as to investment quality by a nationally recognized investment rating firm 
no less than "AAA" or its equivalent and (iv) any other then authorized securities or obligations under 
applicable Texas law that may be used to defease obligations such as the Certificates. 

   
 "Designated Payment/Transfer Office" means (i) with respect to the initial Paying 
Agent/Registrar named herein, its corporate trust office in Houston, Texas, and (ii) with respect to 
any successor Paying Agent/Registrar, the office of such successor designated and located as may be 
agreed upon by the City and such successor. 
 
 "DTC" means The Depository Trust Company of New York, New York, or any successor 
securities depository. 
 
 "DTC Participant" means any broker, dealer, bank, trust company, clearing corporation or 
certain other organizations with Certificates credited to an account maintained on its behalf by DTC. 
 
 "Event of Default" means any Event of Default as defined in Section 10.01 of this Ordinance. 
 
 "Federal Securities" as used herein means direct, noncallable obligations of the United States 
of America, including obligations that are unconditionally guaranteed by the United States of America 
(including Interest Strips of the Resolution Funding Corporation). 

 
 "Initial Certificate" means the Certificate described in Section 3.04(d) and 6.02(d). 
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 "Interest and Sinking Fund" means the interest and sinking fund established by Section 8.01(a) 
of this Ordinance. 
 
 "Interest Payment Date" means the date or dates upon which interest on the Certificates is 
scheduled to be paid until the maturity of the Certificates, such dates being February 1 and August 1 
of each year commencing February 1, 2024. 
 
 "MSRB" means the Municipal Securities Rulemaking Board. 
 
 "Ordinance" means this Ordinance. 
 
 "Owner" means the person who is the registered owner of a Certificate or Certificates, as 
shown in the Register. 
 
 "Paying Agent/Registrar" means The Bank of New York Mellon Trust Company, National 
Association, Dallas, Texas, any successor thereto or an entity which is appointed as and assumes the 
duties of paying agent/registrar as provided in this Ordinance. 
 
 "Purchaser" means the person, firm or entity initially purchasing the Certificates from the City 
and which is designated in Section 7.01 of this Ordinance. 
 
 "Record Date" means the last business day of the month next preceding an Interest Payment 
Date. 

 
 "Register" means the Register specified in Section 3.06(a) of this Ordinance. 
 
 "Representation Letter" means the Blanket Issuer Letter of Representations with respect to 
the Certificates and other obligations of the City, between the City and DTC. 
 
 "Rule" means SEC Rule 15c2-12, as amended from time to time. 
 
 "SEC" means the United States Securities and Exchange Commission. 
            
 "Special Payment Date" means the Special Payment Date prescribed by Section 3.03(b) of 
this Ordinance. 
 
 "Special Record Date" means the new record date for interest payment established in the event 
of a nonpayment of interest on a scheduled payment date, and for 30 days thereafter, as described in 
Section 3.03(b) of this Ordinance. 
 
 "Surplus Revenues" means the revenues of the City's water and wastewater system, not to 
exceed $1,000, available after deduction of the reasonable expenses of said system and the payment 
of all debt service, reserve and other requirements with respect to all of the City's revenue bonds and 
other obligations, now outstanding or hereafter issued, that are payable in whole or in part from a 
pledge of all or part of the revenues of such system. 
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 "Unclaimed Payments" means money deposited with the Paying Agent/Registrar for the 
payment of principal, redemption premium, if any, or interest on the Certificates as the same become 
due and payable or money set aside for the payment of Certificates duly called for redemption prior 
to maturity, and remaining unclaimed for 90 days after the applicable payment or redemption date. 
 
 Section 1.02.  Other Definitions. 
 
 The terms "City Council" and "City" shall have the meaning assigned in the preamble to this 
Ordinance. 
 
 Section 1.03.  Findings. 
 
 The declarations, determinations and findings declared, made and found in the preamble to 
this Ordinance are hereby adopted, restated and made a part of the operative provisions hereof.  
 
 Section 1.04.  Table of Contents, Titles and Headings. 
 
 The table of contents, titles and headings of the Articles and Sections of this Ordinance have 
been inserted for convenience of reference only and are not to be considered a part hereof and shall 
not in any way modify or restrict any of the terms or provisions hereof and shall never be considered 
or given any effect in construing this Ordinance or any provision hereof or in ascertaining intent, if 
any question of intent should arise. 
 
 Section 1.05.  Interpretation. 
 
 (a) Unless the context requires otherwise, words of the masculine gender shall be 
construed to include correlative words of the feminine and neuter genders and vice versa, and words 
of the singular number shall be construed to include correlative words of the plural number and vice 
versa. 
       
 (b) This Ordinance and all the terms and provisions hereof shall be liberally construed to 
effectuate the purposes set forth herein to sustain the validity of this Ordinance. 
 

ARTICLE II 
SECURITY FOR THE CERTIFICATES 

  
Section 2.01.  Tax Levy for Payment of the Certificates.   

 
 (a) The City Council hereby declares and covenants that it will provide and levy a tax 
legally and fully sufficient for payment of the Certificates, it having been determined that the existing 
and available taxing authority of the City for such purpose is adequate to permit a legally sufficient 
tax in consideration of all other outstanding obligations of the City. 
 
 (b)  In order to provide for the payment of the debt service requirements on the Certificates, 
being (i) the interest on the Certificates and (ii) a sinking fund for their payment at maturity or a 
sinking fund of two percent (whichever amount is the greater), there is hereby levied for the current 
year and each succeeding year thereafter, while the Certificates or interest thereon remain outstanding 
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and unpaid, a tax within legal limitations on each $100 valuation of taxable property in the City that 
is sufficient to pay such debt service requirements, full allowance being made for delinquencies and 
costs of collection. 
 
 (c)  The tax levied by this Section shall be assessed and collected each year and applied to the 
payment of the debt service requirements on the Certificates, and the tax shall not be diverted to any 
other purpose. 
 
 Section 2.02.  Revenue Pledge. 
 
 The Certificates are additionally secured by and shall be payable from a limited pledge of the 
Surplus Revenues. 
 
 Section 2.03.  Perfection of Security Interest. 
 
 Chapter 1208, Texas Government Code applies to the issuance of the Certificates and the 
pledge of the taxes and revenues granted by the City under Sections 2.01 and 2.02 of this Ordinance, 
and such pledge, therefore, is valid, effective, and perfected.  If Texas law is amended at any time 
while the Certificates are outstanding and unpaid such that the pledge of the taxes granted by the City 
under Section 2.01 of this Ordinance is to be subject to the filing requirements of Chapter 9, Texas 
Business and Commerce Code, then in order to preserve to the registered owners of the Certificates 
of the Certificates the perfection of the security interest in said pledge, the City agrees to take such 
measures as it determines are reasonable and necessary under Texas law to comply with the applicable 
provisions of Chapter 9, Business and Commerce Code and enable a filing to perfect the security 
interest in said pledge to occur. 
 

ARTICLE III 
AUTHORIZATION; GENERAL TERMS AND PROVISIONS REGARDING THE 

CERTIFICATES 
 Section 3.01.  Authorization. 
 
 (a) The City's certificates of obligation to be designated "City of Killeen, Texas, 
Combination Tax and  Revenue Certificates of Obligation, Series 2023," are hereby authorized to be 
issued and delivered in accordance with the Constitution and laws of the State of Texas in the 
aggregate principal amount of $32,000,000 for the purpose of paying contractual obligations incurred 
or to be incurred for (i) a new fleet services facility for various City departments, including the utility 
department, parks department, fire department and police department; (ii) City parks, including new 
park improvements and a parks maintenance facility; (iii) public safety facilities and equipment, 
including an evidence storage facility and related parking facilities; (iv) the City airport, including a 
new Skylark Fixed Base Operator building; and, (v) the payment of professional services in 
connection therewith including legal, fiscal and engineering fees and the costs of issuing the 
certificates of obligation. 
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 Section 3.02.  Date, Denomination, Maturities, Numbers and Interest. 
 
 (a) The Certificates shall have the Dated Date of August 2, 2023, shall be in fully 
registered form, without coupons, in the denomination of $5,000 or any integral multiple thereof, and 
shall be numbered separately from one upward or such other designation acceptable to the City and 
the Paying Agent/Registrar. 
 
 (b) The Certificates shall mature on August 1 in the years and in the principal amounts 
and interest rates set forth below, interest on each Certificate accruing from the Closing Date or the 
most recent Interest Payment Date to which interest has been paid or provided for at the per annum 
rates of interest, payable semiannually on February 1 and August 1 of each year until the principal 
amount shall have been paid or provision for such payment shall have been made, commencing 
February 1, 2024, as follows: 

 
Years 

Principal 
Amounts 

Interest 
Rates 

 
Years 

Principal 
Amounts 

Interest 
Rates 

2025   2035   

2026   2036   

2027   2037   

2028   2038   

2029   2039   

2030   2040   

2031   2041   

2032   2042   

2033   2043   

2034      
 
 Section 3.03.  Medium, Method and Place of Payment. 
 
 (a) The principal of, premium, if any, and interest on the Certificates shall be paid in 
lawful money of the United States of America as provided in this Section. 
 
 (b) Interest on the Certificates shall be payable to the Owners whose names appear in the 
Register at the close of business on the Record Date; provided, however, that in the event of 
nonpayment of interest on a scheduled Interest Payment Date, and for 30 days thereafter, a new record 
date for such interest payment (a "Special Record Date") will be established by the Paying 
Agent/Registrar if and when funds for the payment of such interest have been received from the City.  
Notice of the Special Record Date and of the scheduled payment date of the past due interest (the 
"Special Payment Date", which shall be at least 15 days after the Special Record Date) shall be sent 
at least five business days prior to the Special Record Date by United States mail, first-class postage 
prepaid, to the address of each Owner of a Certificate appearing on the books of the Paying 
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Agent/Registrar at the close of business on the last business day next preceding the date of mailing of 
such notice. 
 
 (c) Interest on the Certificates shall be paid by check (dated as of the Interest Payment 
Date) and sent by the Paying Agent/Registrar to the person entitled to such payment by United States 
mail, first class postage prepaid, to the address of such person as it appears in the Register or by such 
other customary banking arrangements acceptable to the Paying Agent/Registrar and the person to 
whom interest is to be paid; provided, however, that such person shall bear all risk and expenses of 
such other customary banking arrangements. 
 
 (d) The principal of each Certificate shall be paid to the person in whose name such 
Certificate is registered on the due date thereof (whether at the maturity date or the date of prior 
redemption thereof) upon presentation and surrender of such Certificate at the Designated 
Payment/Transfer Office. 
 
 (e) If a date for the payment of the principal of or interest on the Certificates is a Saturday, 
Sunday, legal holiday, or a day on which banking institutions in the city in which the Designated 
Payment/Transfer Office is located are authorized by law or executive order to close, then the date 
for such payment shall be the next succeeding day which is not a Saturday, Sunday, legal holiday, or 
day on which such banking institutions are required or authorized to close; and payment on such date 
shall have the same force and effect as if made on the original date payment was due. 
 
 (f) Subject to Title 6, Texas Property Code, as amended, Unclaimed Payments remaining 
unclaimed for three years after the applicable payment or redemption date shall be paid by the Paying 
Agent/Registrar to the City, to be used for any lawful purpose.  Thereafter, neither the City, the Paying 
Agent/Registrar, nor any other person shall be liable or responsible to any Owners of such Certificates 
for any further payment of such unclaimed moneys or on account of any such Certificates, subject to 
any applicable escheat, abandoned property, or similar law. 
 
 Section 3.04.  Execution and Initial Registration. 
 
 (a) The Certificates shall be executed on behalf of the City by the Mayor and City 
Secretary of the City, by their manual or facsimile signatures, and the official seal of the City shall be 
impressed or placed in facsimile thereon.  Such facsimile signatures on the Certificates shall have the 
same effect as if each of the Certificates had been signed manually and in person by each of said 
officers, and such facsimile seal on the Certificates shall have the same effect as if the official seal of 
the City had been manually impressed upon each of the Certificates. 
 
 (b) In the event that any officer of the City whose manual or facsimile signature appears 
on the Certificates ceases to be such officer before the authentication of such Certificates or before 
the delivery thereof, such manual or facsimile signature nevertheless shall be valid and sufficient for 
all purposes as if such officer had remained in such office. 
 
 (c) Except as provided below, no Certificate shall be valid or obligatory for any purpose 
or be entitled to any security or benefit of this Ordinance unless and until there appears thereon the 
Certificate of Paying Agent/Registrar substantially in the form provided in this Ordinance, duly 
authenticated by manual execution by an officer or duly authorized representative of the Paying 
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Agent/Registrar.  It shall not be required that the same authorized representative of the Paying 
Agent/Registrar sign the Certificate of Paying Agent/Registrar on all of the Certificates.  In lieu of the 
executed Certificate of Paying Agent/Registrar described above, the Initial Certificate delivered on 
the Closing Date shall have attached thereto the Comptroller's Registration Certificate substantially 
in the form provided in this Ordinance, manually executed by the Comptroller of Public Accounts of 
the State of Texas or by his duly authorized agent, which certificate shall be evidence that the Initial 
Certificate has been duly approved by the Attorney General of the State of Texas and that it is a valid 
and binding obligation of the City, and has been registered by the Comptroller of Public Accounts of 
the State of Texas. 
 
 (d) On the Closing Date, one Initial Certificate representing the entire principal amount 
of the Certificates, payable in stated installments to the Purchaser or its designee, executed by manual 
or facsimile signature of the Mayor and City Secretary of the City, approved by the Attorney General 
of Texas, and registered and manually signed by the Comptroller of Public Accounts of the State of 
Texas, will be delivered to the Purchaser or its designee.  Upon payment for the Initial Certificate, the 
Paying Agent/Registrar shall cancel the Initial Certificate and deliver to DTC on behalf of the 
Purchaser one registered definitive Certificate for each year of maturity of the Certificates in the 
aggregate principal amount of all Certificates for such maturity, registered in the name of Cede & 
Co., as nominee for DTC.  To the extent that the Paying Agent/Registrar is eligible to participate in 
DTC's FAST System, pursuant to an agreement between the Paying Agent/Registrar and DTC, the 
Paying Agent/Registrar shall hold the definitive Certificates in safekeeping for DTC. 
 
 Section 3.05.  Ownership. 
 
 (a) The City, the Paying Agent/Registrar and any other person may treat the person in 
whose name any Certificate is registered as the absolute owner of such Certificate for the purpose of 
making and receiving payment of the principal thereof and premium, if any, thereon, for the further 
purpose of making and receiving payment of the interest thereon (subject to the provisions herein that 
interest is to be paid to the person in whose name the Certificate is registered on the Record Date or 
Special Record Date, as applicable), and for all other purposes, whether or not such Certificate is 
overdue, and neither the City nor the Paying Agent/Registrar shall be bound by any notice or 
knowledge to the contrary. 
 
 (b) All payments made to the person deemed to be the Owner of any Certificate in 
accordance with this Section shall be valid and effectual and shall discharge the liability of the City 
and the Paying Agent/Registrar upon such Certificate to the extent of the sums paid. 
 
 Section 3.06.  Registration, Transfer and Exchange. 
 
 (a) So long as any Certificates remain outstanding, the City shall cause the Paying 
Agent/Registrar to keep at the Designated Payment/Transfer Office a register (the "Register") in 
which, subject to such reasonable regulations as it may prescribe, the Paying Agent/Registrar shall 
provide for the registration and transfer of Certificates in accordance with this Ordinance. 
 
 (b) Registration of any Certificate may be transferred in the Register only upon the 
presentation and surrender thereof at the Designated Payment/Transfer Office for transfer of 
registration and cancellation, together with proper written instruments of assignment, in form and 
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with guarantee of signatures satisfactory to the Paying Agent/Registrar, evidencing assignment of the 
Certificates, or any portion thereof in any integral multiple of $5,000, to the assignee or assignees 
thereof, and the right of such assignee or assignees thereof to have the Certificate or any portion 
thereof registered in the name of such assignee or assignees.  No transfer of any Certificate shall be 
effective until entered in the Register.  Upon assignment and transfer of any Certificate or portion 
thereof, a new Certificate or Certificates will be issued by the Paying Agent/Registrar in conversion 
and exchange for such transferred and assigned Certificate.  To the extent possible the Paying 
Agent/Registrar will issue such new Certificate or Certificates in not more than three business days 
after receipt of the Certificate to be transferred in proper form and with proper instructions directing 
such transfer. 
 
 (c) Any Certificate may be converted and exchanged only upon the presentation and 
surrender thereof at the Designated Payment/Transfer Office, together with a written request therefor 
duly executed by the registered owner or assignee or assignees thereof, or its or their duly authorized 
attorneys or representatives, with guarantees of signatures satisfactory to the Paying Agent/Registrar, 
for a Certificate or Certificates of the same maturity and interest rate and in any authorized 
denomination and in an aggregate principal amount equal to the unpaid principal amount of the 
Certificate presented for exchange.  If a portion of any Certificate is redeemed prior to its scheduled 
maturity as provided herein, a substitute Certificate or Certificates having the same maturity date, 
bearing interest at the same rate, in the denomination or denominations of any integral multiple of 
$5,000 at the request of the registered owner, and in an aggregate principal amount equal to the 
unredeemed portion thereof, will be issued to the registered owner upon surrender thereof for 
cancellation.  To the extent possible, a new Certificate or Certificates shall be delivered by the Paying 
Agent/Registrar to the Owner of the Certificate or Certificates in not more than three business days 
after receipt of the Certificate to be exchanged in proper form and with proper instructions directing 
such exchange. 
 
 (d) Each Certificate issued in exchange for any Certificate or portion thereof assigned, 
transferred or converted shall have the same principal maturity date and bear interest at the same rate 
as the Certificate for which it is being exchanged.  Each substitute Certificate shall bear a letter and/or 
number to distinguish it from each other Certificate.  The Paying Agent/Registrar shall convert and 
exchange the Certificates as provided herein, and each substitute Certificate delivered in accordance 
with this Section shall constitute an original contractual obligation of the City and shall be entitled to 
the benefits and security of this Ordinance to the same extent as the Certificate or Certificates in lieu 
of which such substitute Certificate is delivered. 
 
 (e) The City will pay the Paying Agent/Registrar's reasonable and customary charge for 
the initial registration or any subsequent transfer, exchange or conversion of Certificates, but the 
Paying Agent/Registrar will require the Owner to pay a sum sufficient to cover any tax or other 
governmental charge that is authorized to be imposed in connection with the registration, transfer, 
exchange or conversion of a Certificate.  In addition, the City hereby covenants with the Owners of 
the Certificates that it will (i) pay the reasonable and standard or customary fees and charges of the 
Paying Agent/Registrar for its services with respect to the payment of the principal of and interest on 
the Certificates, when due, and (ii) pay the fees and charges of the Paying Agent/Registrar for services 
with respect to the transfer, registration, conversion and exchange of Certificates as provided herein. 
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 (f) Neither the City nor the Paying Agent/Registrar shall be required to transfer or 
exchange any Certificate called for redemption, in whole or in part, within 45 days of the date fixed 
for redemption; provided, however, such limitation shall not be applicable to an exchange by the 
Owner of the uncalled balance of a Certificate. 
 
 Section 3.07.  Cancellation and Authentication. 
 
 (a) All Certificates paid or redeemed before scheduled maturity in accordance with this 
Ordinance, and all Certificates in lieu of which exchange Certificates or replacement Certificates are 
authenticated and delivered in accordance with this Ordinance, shall be canceled and destroyed upon 
the making of proper records regarding such payment, redemption, exchange or replacement.  The 
Paying Agent/Registrar shall periodically furnish the City with certificates of destruction of such 
Certificates.  
 
 (b) Each substitute Certificate issued pursuant to the provisions of Sections 3.06 and 3.08 
of this Ordinance, in conversion of and exchange for or replacement of any Certificate or Certificates 
issued under this Ordinance, shall have printed thereon a Paying Agent/Registrar's Authentication 
Certificate, in the form hereinafter set forth.  An authorized representative of the Paying 
Agent/Registrar shall, before the delivery of any such Certificate, manually sign and date such 
Certificate, and no such Certificate shall be deemed to be issued or outstanding unless such Certificate 
is so executed.  No additional ordinances, orders, or resolutions need be passed or adopted by the City 
Council or any other body or person so as to accomplish the foregoing conversion and exchange or 
replacement of any Certificate or portion thereof, and the Paying Agent/Registrar shall provide for 
the printing, execution, and delivery of the substitute Certificates in the manner prescribed herein.  
Pursuant to Title 9, Tex. Gov't Code Ann., as amended, and particularly Chapter 1201, Subchapter D 
thereof, the duty of conversion and exchange or replacement of Certificates as aforesaid is hereby 
imposed upon the Paying Agent/Registrar, and, upon the execution of the above Paying 
Agent/Registrar's Authentication Certificate, the converted and exchanged or replaced Certificates 
shall be valid, incontestable, and enforceable in the same manner and with the same effect as the 
Initial Certificate which was originally delivered pursuant to this Ordinance, approved by the Attorney 
General, and registered by the Comptroller of Public Accounts. 
 
 (c) Certificates issued in conversion and exchange or replacement of any other Certificate 
or portion thereof, (i) shall be issued in fully registered form, without interest coupons, with the 
principal of and interest on such Certificates to be payable only to the registered owners thereof, (ii) 
may be redeemed prior to their scheduled maturities, (iii) may be transferred and assigned, (iv) may 
be converted and exchanged for other Certificates, (v) shall have the characteristics, (vi) shall be 
signed and sealed, and (vii) shall be payable as to  principal of and interest, all as provided, and in the 
manner required or indicated, in the Form of Certificates set forth in this Ordinance. 
 
 Section 3.08.  Replacement Certificates. 
 
 (a) Upon the presentation and surrender to the Paying Agent/Registrar, at the Designated 
Payment/Transfer Office, of a mutilated Certificate, the Paying Agent/Registrar shall authenticate and 
deliver in exchange therefor a replacement Certificate of like tenor and principal amount, bearing a 
number not contemporaneously outstanding.  The City or the Paying Agent/ Registrar may require 
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the Owner of such Certificate to pay a sum sufficient to cover any tax or other governmental charge 
that is authorized to be imposed in connection therewith and any other expenses connected therewith. 
 
 (b) In the event that any Certificate is lost, apparently destroyed or wrongfully taken, the 
Paying Agent/Registrar, pursuant to the applicable laws of the State of Texas and in the absence of 
notice or knowledge that such Certificate has been acquired by a bona fide purchaser, shall 
authenticate and deliver a replacement Certificate of like tenor and principal amount, bearing a 
number not contemporaneously outstanding, provided that the Owner first: 
 

 (i) furnishes to the Paying Agent/Registrar satisfactory evidence of his or her 
ownership of and the circumstances of the loss, destruction or theft of such Certificate; 

 
 (ii) furnishes such security or indemnity as may be required by the Paying 
Agent/Registrar and the City to save them harmless; 

 
 (iii) pays all expenses and charges in connection therewith, including, but not 
limited to, printing costs, legal fees, fees of the Paying Agent/Registrar and any tax or other 
governmental charge that is authorized to be imposed; and 

 
 (iv) satisfies any other reasonable requirements imposed by the City and the 
Paying Agent/Registrar. 

 
 (c) If, after the delivery of such replacement Certificate, a bona fide purchaser of the 
original Certificate in lieu of which such replacement Certificate was issued presents for payment 
such original Certificate, the City and the Paying Agent/Registrar shall be entitled to recover such 
replacement Certificate from the person to whom it was delivered or any person taking therefrom, 
except a bona fide purchaser, and shall be entitled to recover upon the security or indemnity provided 
therefor to the extent of any loss, damage, cost or expense incurred by the City or the Paying 
Agent/Registrar in connection therewith. 
 
 (d) In the event that any such mutilated, lost, apparently destroyed or wrongfully taken 
Certificate has become or is about to become due and payable, the Paying Agent/Registrar, in its 
discretion, instead of issuing a replacement Certificate, may pay such Certificate if it has become due 
and payable or may pay such Certificate when it becomes due and payable. 
 
 (e) Each replacement Certificate delivered in accordance with this Section shall constitute 
an original contractual obligation of the City and shall be entitled to the benefits and security of this 
Ordinance to the same extent as the Certificate or Certificates in lieu of which such replacement 
Certificate is delivered. 
 
 Section 3.09.  Book-Entry-Only System. 
 
 (a) The definitive Certificates shall be initially issued in the form of a separate single fully 
registered Certificate for each of the maturities thereof.  Upon initial issuance, the ownership of each 
such Certificate shall be registered in the name of Cede & Co., as nominee of DTC, and except as 
provided in Section 3.11 hereof, all of the outstanding Certificates shall be registered in the name of 
Cede & Co., as nominee of DTC. 

190



17 
Killeen CTRCO 2023: Ordinance 

 
 (b) With respect to Certificates registered in the name of Cede & Co., as nominee of DTC, 
the City and the Paying Agent/Registrar shall have no responsibility or obligation to any DTC 
Participant or to any person on behalf of whom such a DTC Participant holds an interest in the 
Certificates, except as provided in this Ordinance.  Without limiting the immediately preceding 
sentence, the City and the Paying Agent/Registrar shall have no responsibility or obligation with 
respect to (i) the accuracy of the records of DTC, Cede & Co. or any DTC Participant with respect to 
any ownership interest in the Certificates, (ii) the delivery to any DTC Participant or any other person, 
other than an Owner, as shown on the Register, of any notice with respect to the Certificates, including 
any notice of redemption, or (iii) the payment to any DTC Participant or any other person, other than 
an Owner, as shown in the Register of any amount with respect to principal of, premium, if any, or 
interest on the Certificates.  Notwithstanding any other provision of this Ordinance to the contrary, 
the City and the Paying Agent/Registrar shall be entitled to treat and consider the person in whose 
name each Certificate is registered in the Register as the absolute Owner of such Certificate for the 
purpose of payment of principal of, premium, if any, and interest on the Certificates, for the purpose 
of giving notices of redemption and other matters with respect to such Certificate, for the purpose of 
registering transfer with respect to such Certificate, and for all other purposes whatsoever.  The Paying 
Agent/Registrar shall pay all principal of, premium, if any, and interest on the Certificates only to or 
upon the order of the respective Owners, as shown in the Register as provided in this Ordinance, or 
their respective attorneys duly authorized in writing, and all such payments shall be valid and effective 
to fully satisfy and discharge the City's obligations with respect to payment of, premium, if any, and 
interest on the Certificates to the extent of the sum or sums so paid.  No person other than an Owner, 
as shown in the register, shall receive a Certificate evidencing the obligation of the City to make 
payments of amounts due pursuant to this Ordinance.  Upon delivery by DTC to the Paying 
Agent/Registrar of written notice to the effect that DTC has determined to substitute a new nominee 
in place of Cede & Co., and subject to the provisions in this Ordinance with respect to interest checks 
or drafts being mailed to the registered Owner at the close of business on the Record Date, the word 
"Cede & Co." in this Ordinance shall refer to such new nominee of DTC. 
 
 (c) The execution and delivery of the Representation Letter is hereby ratified and 
confirmed; and the provisions thereof shall be fully applicable to the Certificates. 
 
 Section 3.10.  Successor Securities Depository; Transfer Outside Book-Entry Only System.  
  
 In the event that the City or the Paying Agent/Registrar determines that DTC is incapable of 
discharging its responsibilities described herein and in the Representation Letter, and that it is in the 
best interest of the beneficial owners of the Certificates that they be able to obtain certificated 
Certificates, or in the event DTC discontinues the services described herein, the City or the Paying 
Agent/Registrar shall (i) appoint a successor securities depository, qualified to act as such under 
Section 17(a) of the Securities and Exchange Act of 1934, as amended, notify DTC and DTC 
Participants, as identified by DTC, of the appointment of such successor securities depository and 
transfer one or more separate Certificates to such successor securities depository or (ii) notify DTC 
and DTC Participants, as identified by DTC, of the availability through DTC of Certificates and 
transfer one or more separate Certificates to DTC Participants having Certificates credited to their 
DTC accounts, as identified by DTC.  In such event, the Certificates shall no longer be restricted to 
being registered in the Register in the name of Cede & Co., as nominee of DTC, but may be registered 
in the name of the successor securities depository, or its nominee, or in whatever name or names 
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Owners transferring or exchanging Certificates shall designate, in accordance with the provisions of 
this Ordinance. 
 
 Section 3.11.  Payments to Cede & Co. 
 
 Notwithstanding any other provision of this Ordinance to the contrary, so long as any 
Certificates are registered in the name of Cede & Co., as nominee of DTC, all payments with respect 
to principal of, premium, if any, and interest on such Certificates, and all notices with respect to such 
Certificates, shall be made and given, respectively, in the manner provided in the Representation 
Letter. 
 

ARTICLE IV 
REDEMPTION OF CERTIFICATES BEFORE MATURITY 

 
 Section 4.01.  Limitation on Redemption. 
 
 The Certificates shall be subject to redemption before scheduled maturity only as provided in 
this Article IV. 
 
 Section 4.02.  Redemption of Certificates Prior to Maturity. 
 
 (a) Optional Redemption. 
 

(i) The City reserves the option to redeem the Certificates maturing on and after 
August 1, 2033, in whole or from time to time in part, before their scheduled maturity date, 
on August 1, 2032, or on any date thereafter (such redemption date or dates to be fixed by the 
City) at a price equal to the principal amount of the  Certificates called for redemption plus 
accrued interest from the most recent interest payment date on which interest has been paid 
or duly provided for to the redemption date. 

   
(ii) The City, at least forty-five (45) days before the redemption date (unless a 

shorter period shall be satisfactory to the Paying Agent/Registrar), shall notify the Paying 
Agent/Registrar of such redemption date and of the principal amount of Certificates to be 
redeemed. 

 
(b) Mandatory Sinking Fund Redemption 

 
(i) The Certificates scheduled to mature on ________, 20___ (the "Term 

Certificates") are subject to scheduled mandatory redemption by the Paying 
Agent/Registrar (or DTC or a successor securities depository, as applicable, if the 
Certificates are in Book-Entry form) by lot, or by any other customary method that results 
in a random selection, at a price equal to the principal amount thereof, plus accrued interest 
to the redemption date, out of moneys available for such purpose in the Interest and Sinking 
Fund, in the dates and in the respective principal amounts, set forth in the following 
schedule: 

 
Term Certificate Maturity: August 1, 20 
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Mandatory 
Redemption Date 

 
Principal Amount 

  
(maturity)  

   
 (ii) The principal amount of Term Certificates of a stated maturity required to 
be redeemed on any mandatory redemption date pursuant to the operation of the mandatory 
sinking fund redemption provisions hereof shall be reduced, at the option of the City, by 
the principal amount of any Term Certificates of the same maturity which, at least 50 days 
prior to a mandatory redemption date (1) shall have been acquired by the City and delivered 
to the Paying Agent/Registrar for cancellation, (2) shall have been purchased and canceled 
by the Paying Agent/Registrar at the request of the City, or (3) shall have been redeemed 
pursuant to the optional redemption provisions and not theretofore credited against a 
mandatory sinking fund redemption requirements. 

 
(iii) The City reserves the right to purchase Term Certificates, in lieu of 

redemption, at a price not exceeding the principal amount thereof, plus accrued interest, 
with moneys on deposit in the Interest and Sinking Fund which are available for mandatory 
redemption of the Term Certificates, and the principal amount of Term Certificates so 
purchased and delivered to the Paying Agent/Registrar at least 50 days prior to a mandatory 
redemption date shall be credited against the amount required to be called for redemption 
in that year. 

 
(iv) At least thirty (30) days prior to each scheduled Mandatory Redemption 

Date, the Paying Agent/Registrar shall select for redemption a principal amount of Term 
Certificates then to be subject to mandatory redemption equal to the aggregate Principal 
Amount of such Term Certificates to be redeemed, shall call such Certificates for 
redemption on such scheduled Mandatory Redemption Date, and shall give notice of 
redemption, as provided in Section 4.04 or 4.07. 

 
 Section 4.03.  Partial Redemption. 
 
 (a) If less than all of the Certificates are to be redeemed pursuant to Section 4.02(a), the 
City shall determine the maturities and amounts thereof to be redeemed and shall direct the Paying 
Agent/Registrar (or DTC or a successor securities depository, as applicable, if the Certificates are in 
Book-Entry-Only form) to call by lot Certificates, or portions thereof within such maturity and in such 
principal amounts, for redemption. 
 
 (b) A portion of a single Certificate of a denomination greater than $5,000 may be 
redeemed, but only in a principal amount equal to $5,000 or any integral multiple thereof.  The Paying 
Agent/Registrar shall treat each $5,000 portion of the Certificate as though it were a single Certificate 
for purposes of selection for redemption. 
 
 (c) Upon surrender of any Certificate for redemption in part, the Paying Agent/Registrar, 
in accordance with Section 3.06, shall authenticate and deliver in exchange a Certificate or 
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Certificates in an aggregate principal amount equal to the unredeemed portion of the Certificate so 
surrendered. 
 
 (d) The Paying Agent/Registrar shall promptly notify the City in writing of the principal 
amount to be redeemed of any Certificate as to which only a portion thereof is to be redeemed. 
 
 Section 4.04.  Notice of Redemption to Owners. 
 
 (a) The Paying Agent/Registrar shall give notice of any redemption of Certificates by 
sending notice by United States mail, first class postage prepaid, not less than thirty (30) days before 
the date fixed for redemption, to the Owner of each Certificate (or part thereof) to be redeemed, at the 
address shown on the Register. 
 
 (b) The notice shall state the redemption date, the redemption price, the place at which 
the Certificates are to be surrendered for payment, and, if less than all the Certificates outstanding are 
to be redeemed, an identification of the Certificates or portions thereof to be redeemed. 
 
 (c) Any notice given as provided in this Section shall be conclusively presumed to have 
been duly given, whether or not the Owner receives such notice. 
 
 Section 4.05.  Payment Upon Redemption. 
 
 (a) Before or on each redemption date, the Paying Agent/Registrar shall make provision 
for the payment of the Certificates to be redeemed on such date by setting aside and holding in trust 
an amount from the Interest and Sinking Fund or otherwise received by the Paying Agent/Registrar 
from the City sufficient to pay the redemption price of such Certificates. 
 
 (b) Upon presentation and surrender of any Certificate called for redemption at the 
Designated Payment/Transfer Office on or after the date fixed for redemption, the Paying 
Agent/Registrar shall pay the redemption price of such Certificate to the date of redemption from the 
money set aside for such purpose. 
 
 Section 4.06.  Effect of Redemption. 
 
 (a) Notice of redemption having been given as provided in Section 4.04, the Certificates 
or portions thereof called for redemption shall become due and payable on the date fixed for 
redemption and, unless the City defaults in the payment of the redemption price thereof, such 
Certificates or portions thereof shall cease to bear interest from and after the date fixed for redemption, 
whether or not such Certificates are presented and surrendered for payment on such date. 
 
 (b) If any Certificate or portion thereof called for redemption is not so paid upon 
presentation and surrender of such Certificate for redemption, such Certificate or portion thereof shall 
continue to bear interest at the rate stated on the Certificate until paid or until due provision is made 
for the payment of same. 
 

194



21 
Killeen CTRCO 2023: Ordinance 

 Section 4.07.  Conditional Notice of Redemption. 
 
 With respect to any optional redemption of the Certificates, unless certain prerequisites to 
such redemption require by this have been met and the moneys sufficient to pay the principal of and 
premium, if any, and interest on the Certificates to be redeemed shall have been received by the Paying 
Agent/Registrar prior to the giving of such notice of redemption, such notice shall state that said 
redemption may, at the option of the City, be conditional upon the satisfaction of such prerequisites 
and receipt of such moneys by the Paying Agent/Registrar on or prior to the date fixed for such 
redemption, or upon any prerequisite set forth in such notice of redemption.  If a conditional notice 
of redemption is given and such prerequisites to the redemption and sufficient moneys are not 
received, such notice shall be of no force and effect, the City shall not redeem such Certificates and 
the Paying Agent/Registrar shall give notice, in the manner in which the notice of redemption was 
given, to the effect that the Certificates have not been redeemed. 
 

ARTICLE V 
PAYING AGENT/REGISTRAR 

 
 Section 5.01.  Appointment of Initial Paying Agent/Registrar. 
 
 (a) The City hereby appoints The Bank of New York Mellon Trust Company, National 
Association, Dallas, Texas, as its registrar and transfer agent to keep such books or records and make 
such transfers and registrations under such reasonable regulations as the City and the Paying 
Agent/Registrar may prescribe; and the Paying Agent/Registrar shall make such transfer and 
registrations as herein provided.  It shall be the duty of the Paying Agent/Registrar to obtain from the 
Owners and record in the Register the address of such Owner of each Certificate to which payments 
with respect to the Certificates shall be mailed, as provided herein.  The City or its designee shall have 
the right to inspect the Register during regular business hours of the Paying Agent/Registrar, but 
otherwise the Paying Agent/Registrar shall keep the Registration Books confidential and, unless 
otherwise required by law, shall not permit their inspection by any other entity. 
 
 (b) The City hereby further appoints the Paying Agent/Registrar to act as the paying agent 
for paying the principal of and interest on the Certificates.  The Paying Agent/Registrar shall keep 
proper records of all payments made by the City and the Paying Agent/Registrar with respect to the 
Certificates, and of all conversions, exchanges and replacements of such Certificates, as provided in 
this Ordinance. 
 
 (c) The Mayor of the City is hereby authorized to approve and execute an agreement 
between the City and the Paying Agent/Registrar, specifying the duties and responsibilities of the City 
and the Paying Agent/Registrar, with such changes as may be approved by the Mayor of the City. 
 
 Section 5.02.  Qualifications. 
 
 Each Paying Agent/Registrar shall be (i) a commercial bank, trust company, or other entity 
duly qualified and legally authorized under applicable law, (ii) authorized under such laws to exercise 
trust powers, (iii) subject to supervision or examination by a federal or state governmental authority, 
and (iv) a single entity. 
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 Section 5.03.  Maintaining Paying Agent/Registrar. 
 
 (a) At all times while any Certificates are outstanding, the City will maintain a Paying 
Agent/Registrar that is qualified under Section 5.02 of this Ordinance. 
 
 (b) If the Paying Agent/Registrar resigns or otherwise ceases to serve as such, the City 
will promptly appoint a replacement. 
 
 Section 5.04.  Termination. 
 
 The City reserves the right to terminate the appointment of any Paying Agent/Registrar by 
delivering to the entity whose appointment is to be terminated a certified copy of a resolution of the 
City (i) giving notice of the termination of the appointment and of the Paying Agent/Registrar 
Agreement, stating the effective date of such termination, and (ii) appointing a successor Paying 
Agent/Registrar; provided that no such termination shall be effective until a successor Paying 
Agent/Registrar has accepted the duties of Paying Agent/Registrar for the Certificates. 
 
 Section 5.05.  Notice of Change to Owners. 
 
 Promptly upon each change in the entity serving as Paying Agent/Registrar, the City will 
cause notice of the change to be sent to each Owner by United States mail, first class postage prepaid, 
at the address in the Register, stating the effective date of the change and the name of the replacement 
Paying Agent/Registrar and the mailing address of its Designated Payment/Transfer Office. 
 Section 5.06.  Agreement to Perform Duties and Functions. 
 
 By accepting the appointment as Paying Agent/Registrar, the Paying Agent/Registrar is 
deemed to have agreed to the provisions of this Ordinance and that it will perform the duties and 
functions of Paying Agent/Registrar prescribed hereby. 
 
 Section 5.07.  Delivery of Records to Successor. 
 
 If a Paying Agent/Registrar is replaced, such Paying Agent/Registrar, promptly upon the 
appointment of the successor, will deliver the Register (or a copy thereof) and all other pertinent books 
and records relating to the Certificates to the successor Paying Agent/Registrar. 
 

ARTICLE VI 
FORM OF THE CERTIFICATES 

 
Section 6.01.  Form Generally. 

 
 (a) The Certificates, including the Registration Certificate of the Comptroller of Public 
Accounts of the State of Texas, the Certificate of the Paying Agent/Registrar, and the Assignment 
form to appear on each of the Certificates, (i) shall be substantially in the form set forth in this Article, 
with such appropriate insertions, omissions, substitutions, and other variations as are permitted or 
required by this Ordinance, and (ii) may have such letters, numbers, or other marks of identification 
(including identifying numbers and letters of the Committee on Uniform Securities Identification 
Procedures of the American Bankers Association) and such legends and endorsements (including any 
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reproduction of an opinion of counsel) thereon as, consistently herewith, may be determined by the 
City or by the officers executing such Certificates, as evidenced by their execution thereof. 
 
 (b) Any portion of the text of any Certificates may be set forth on the reverse side thereof, 
with an appropriate reference thereto on the face of the Certificates.  
 
 (c) The Certificates shall be printed, lithographed, or engraved, and may be produced by 
any combination of these methods or produced in any other manner, all as determined by the officers 
executing such Certificates, as evidenced by their execution thereof, except that the Initial Certificate 
submitted to the Attorney General of Texas, the definitive Certificates delivered to DTC and any 
temporary Certificates may be typewritten or photocopied or otherwise produced. 
 
 Section 6.02.  Form of Certificates.   
 
 The form of Certificates, including the form of the Registration Certificate of the Comptroller 
of Public Accounts of the State of Texas, the form of Certificate of the Paying Agent/Registrar and 
the form of Assignment appearing on the Certificates, shall be substantially as follows: 
 
 (a) [Form of Certificate] 
 
REGISTERED REGISTERED 
 
  No. _____             $_________ 

United States of America 
State of Texas 

 
CITY OF KILLEEN, TEXAS 

COMBINATION TAX AND REVENUE 
CERTIFICATE OF OBLIGATION 

SERIES 2023 
 

Interest Rate Maturity 
Date 

Dated 
Date 

Closing 
Date 

CUSIP 
Number 

 August 1, 20__ August 2, 2023 August 2, 2023  
 
 The City of Killeen (the "City") in the County of Bell, State of Texas, for value received, 
hereby promises to pay to 
 

_________________________________________________ 
 
or registered assigns, on the Maturity Date specified above, the sum of 
           

_______________________________________ DOLLARS 
 
unless this Certificate shall have been sooner called for redemption and the payment of the principal 
hereof shall have been paid or provision for such payment shall have been made, and to pay interest 
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on the unpaid principal amount hereof from the later of the Closing Date or the most recent interest 
payment date to which interest has been paid or provided for until such principal amount shall have 
been paid or provided for, at the per annum rate of interest specified above, computed on the basis of 
a 360-day year of twelve 30-day months, such interest to be paid semiannually on February 1 and 
August 1 of each year, commencing February 1, 2024. 
 
 The principal of this Certificate shall be payable without exchange or collection charges in 
lawful money of the United States of America upon presentation and surrender of this Certificate at 
the corporate trust office in Dallas, Texas (the "Designated Payment/Transfer Office"), of the Paying 
Agent/Registrar executing the registration certificate appearing hereon, or, with respect to a successor 
Paying Agent/Registrar, at the Designated Payment/Transfer Office of such successor.  Interest on 
this Certificate is payable by check dated as of the interest payment date, mailed by the Paying 
Agent/Registrar to the registered owner at the address shown on the registration books kept by the 
Paying Agent/Registrar or by such other customary banking arrangements acceptable to the Paying 
Agent/Registrar, requested by, and at the risk and expense of, the person to whom interest is to be 
paid.  For the purpose of the payment of interest on this Certificate, the registered owner shall be the 
person in whose name this Certificate is registered at the close of business on the "Record Date," 
which shall be the fifteenth day of the month next preceding such interest payment date; provided, 
however, that in the event of nonpayment of interest on a scheduled interest payment date, and for 30 
days thereafter, a new record date for such interest payment (a "Special Record Date") will be 
established by the Paying Agent/Registrar, if and when funds for the payment of such interest have 
been received from the City.  Notice of the Special Record Date and of the scheduled payment date 
of the past due interest (the "Special Payment Date", which shall be 15 days after the Special Record 
Date) shall be sent at least five business days prior to the Special Record Date by United States mail, 
first class postage prepaid, to the address of each registered owner of a Certificate appearing on the 
books of the Paying Agent/Registrar at the close of business on the last business day preceding the 
date of mailing such notice. 
 
 If a date for the payment of the principal of or interest on the Certificates is a Saturday, 
Sunday, legal holiday, or a day on which banking institutions in the city in which the Designated 
Payment/Transfer Office is located are authorized by law or executive order to close, then the date 
for such payment shall be the next succeeding day which is not a Saturday, Sunday, legal holiday, or 
day on which such banking institutions are authorized to close; and payment on such date shall have 
the same force and effect as if made on the original date payment was due. 
 
 This Certificate is one of a series of fully registered certificates of obligation dated August 2, 
2023, specified in the title hereof issued in a total aggregate principal amount of $32,000,000 (herein 
referred to as the "Certificates"), issued pursuant to a certain Ordinance of the City Council of the 
City (the "Ordinance"), for the following purposes: (i) a new fleet services facility for various City 
departments, including the utility department, parks department, fire department and police 
department; (ii) City parks, including new park improvements and a parks maintenance facility; (iii) 
public safety facilities and equipment, including an evidence storage facility and related parking 
facilities; (iv) the City airport, including a new Skylark Fixed Base Operator building; and, (v) the 
payment of professional services in connection therewith including legal, fiscal and engineering fees 
and the costs of issuing the certificates of obligation 
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 The Certificates and the interest thereon are payable from the levy of a direct and continuing 
ad valorem tax, within the limit prescribed by law, against all taxable property in the City and by a 
limited pledge of certain Surplus Revenues of the City's water and wastewater system, all as provided 
in the Ordinance. 
 
    The City has reserved the option to redeem the Certificates maturing on and after August 1, 
2033, before their respective scheduled maturity in whole or from time to time in part in integral 
multiples of $5,000, on August 1, 2032, or on any date thereafter, at a price equal to the principal 
amount of the Certificates so called for redemption plus accrued interest to the redemption date.  If 
less than all of the Certificates are to be redeemed, the City shall determine the amounts thereof to be 
redeemed and shall direct the Paying Agent/Registrar to call by lot Certificates, or portions thereof 
within such maturity or maturities and in such amounts, for redemption. 
 

The Bonds maturing on ________, 20__ (the "Term Certificates") are subject to mandatory 
sinking fund redemption by lot prior to maturity in the following amounts, on the following dates and 
at a price of par plus accrued interest to the redemption date 
 

Term Certificate Maturity: August 1, 20 
Mandatory 
Redemption Date 

 
Principal Amount 

  
(maturity)  

  
The principal amount of the Term Bonds required to be redeemed pursuant to the operation 

of the mandatory sinking fund redemption provisions shall be reduced, at the option of the District by 
the principal amount of any Term Bonds of the stated maturity which, at least 50 days prior to a 
mandatory redemption date, (1) shall have been acquired by the District, at a price not exceeding the 
principal amount of such Term Bonds plus accrued interest to the date of purchase thereof, and 
delivered to the Paying Agent/Registrar for cancellation, (2) shall have been purchased and canceled 
by the Paying Agent/Registrar at the request of the District with monies in the Interest and Sinking 
Fund at a price not exceeding the principal amount of the Term Bonds plus accrued interest to the 
date of purchase thereof, or (3) shall have been redeemed pursuant to the optional redemption 
provisions and not theretofore credited against a mandatory sinking fund redemption requirement.   
 

Notice of such redemption or redemptions shall be sent by United States mail, first class 
postage prepaid, not less than 30 days before the date fixed for redemption, to the registered owner of 
each of the Certificates to be redeemed in whole or in part.  Notice having been so given, the 
Certificates or portions thereof designated for redemption shall become due and payable on the 
redemption date specified in such notice, and from and after such date, notwithstanding that any of 
the Certificates or portions thereof so called for redemption shall not have been surrendered for 
payment, interest on such Certificates or portions thereof shall cease to accrue.  Conditional notice of 
redemption may also be given as provided in the Ordinance. 
 
 With respect to any optional redemption of the Certificates, unless certain prerequisites to 
such redemption required by the Ordinance have been met and moneys sufficient to pay the principal 
of and premium, if any, and interest on the Certificates to be redeemed shall have been received by 
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the Paying Agent/Registrar prior to the giving of such notice of redemption, such notice shall state 
that said redemption may, at the option of the City, be conditional upon the satisfaction of such 
prerequisites and receipt of such moneys by the Paying Agent/Registrar on or prior to the date fixed 
for such redemption, or upon any prerequisite set forth in such notice of redemption.  If a conditional 
notice of redemption is given and such prerequisites to the redemption and sufficient moneys are not 
received, such notice shall be of no force and effect, the City shall not redeem such Certificates and 
the Paying Agent/ Registrar shall give notice, in the manner in which the notice of redemption was 
given, to the effect that the Certificates have not been redeemed.  
 
 As provided in the Ordinance, and subject to certain limitations therein set forth, this 
Certificate is transferable upon surrender of this Certificate for transfer at the Designated 
Payment/Transfer Office, with such endorsement or other evidence of transfer as is acceptable to the 
Paying Agent/Registrar, and, thereupon, one or more new fully registered Certificates of the same 
stated maturity, of authorized denominations, bearing the same rate of interest, and for the same 
aggregate principal amount will be issued to the designated transferee or transferees. 
 
 Neither the City nor the Paying Agent/Registrar shall be required to transfer or exchange any 
Certificate called for redemption, in whole or in part, within 45 days of the date fixed for redemption; 
provided, however, such limitation shall not be applicable to an exchange by the Owner of the 
uncalled balance of a Certificate. 
 
 The City, the Paying Agent/Registrar, and any other person may treat the person in whose 
name this Certificate is registered as the owner hereof for the purpose of receiving payment as herein 
provided (except interest shall be paid to the person in whose name this Certificate is registered on 
the Record Date or Special Record Date, as applicable) and for all other purposes, whether or not this 
Certificate be overdue, and neither the City nor the Paying Agent/Registrar shall be affected by notice 
to the contrary.  
 
 IT IS HEREBY CERTIFIED AND RECITED that the issuance of this Certificate and the 
series of which it is a part is duly authorized by law; that all acts, conditions and things required to be 
done precedent to and in the issuance of the Certificates have been properly done and performed and 
have happened in regular and due time, form and manner, as required by law; and that the total 
indebtedness of the City, including the Certificates, does not exceed any constitutional or statutory 
limitation. 
 
 IN WITNESS WHEREOF, this Certificate has been duly executed on behalf of the City, 
under its official seal, in accordance with law. 
 
_______________________________________ ____________________________________ 
City Secretary, City of Killeen, Texas   Mayor, City of Killeen, Texas 
 
[CITY SEAL] 
 
 (b) [Form of Certificate of Paying Agent/Registrar] 
 

CERTIFICATE OF PAYING AGENT/REGISTRAR 
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 This is one of the Certificates referred to in the within mentioned Ordinance.  The series of 
Certificates of which this Certificate is a part was originally issued as one Initial Certificate which 
was approved by the Attorney General of the State of Texas and registered by the Comptroller of 
Public Accounts of the State of Texas. 
 

The Bank of New York Mellon Trust 
Company, National Association, Dallas, 
Texas, 

       as Paying Agent/Registrar 
 
 
Dated:                                   By:                                                                  
        Authorized Signatory 
 
 (c) [Form of Assignment] 
 

ASSIGNMENT 
 
 FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto (print or 
typewrite name, address and zip code of transferee): 
                                                                                                                                                                                                                   
(Social Security or other identifying number:                    ) the within Certificate and all rights hereunder 
and hereby irrevocably constitutes and appoints                                attorney to transfer the within 
Certificate on the books kept for registration hereof, with full power of substitution in the premises. 
 
Dated:__________________      ____________________________________ 

NOTICE:  The signature on this Assignment 
must correspond with the name of the 
registered owner as it appears on the face of the 
within Certificate in every particular and must 
be guaranteed in a manner acceptable to the 
Paying Agent/Registrar. 

Signature Guaranteed By: 
 
 
________________________________________ 
Authorized Signatory 
 
 (d)  Initial Certificate Insertions. 
 

 (i) The Initial Certificate shall be in the form set forth in paragraph (a) of this 
Section, except that: 

 
A. immediately under the name of the Certificate, the headings "Interest 
Rate" and "Maturity Date" shall both be completed with the words "As Shown 
Below" and "CUSIP Number.       " deleted; 
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 B.  in the first paragraph: 
 

 the words "on the Maturity Date specified above" shall be deleted and 
the following will be inserted: "on August 1 in the years, in the principal 
installments and bearing interest at the per annum rates set forth in the 
following schedule: 

 
       Principal  Interest 
    Years   Amounts  Rates 
           

 (Information to be inserted from Section 3.02(b) hereof.) 
 

C. In the second paragraph of the Initial Certificate, "initial" shall be 
inserted before "Paying Agent/Registrar" in the first sentence, "executing the 
registration certificate appearing hereon," shall be deleted and an additional 
sentence shall be added to the paragraph as follows: "The initial Paying 
Agent/Registrar is The Bank of New York Mellon Trust Company, National 
Association"; 

 
 D. the Initial Certificate shall be numbered T-1. 

 
 (ii)  The following Registration Certificate of Comptroller of Public Accounts 
shall appear on the Initial Certificate in lieu of the Certificate of Paying Agent/Registrar: 

 
REGISTRATION CERTIFICATE OF 

COMPTROLLER OF PUBLIC ACCOUNTS 
 
 
OFFICE OF THE COMPTROLLER  § 
  OF PUBLIC ACCOUNTS   § REGISTER NO. _________________ 
      § 
THE STATE OF TEXAS   § 
 
 
 I HEREBY CERTIFY THAT there is on file and of record in my office a certificate to the 
effect that the Attorney General of the State of Texas has approved this Certificate, and that this 
Certificate has been registered this day by me. 
 
 WITNESS MY SIGNATURE AND SEAL OF OFFICE this ________________________. 
 
 
       ____________________________________ 
[SEAL]      Comptroller of Public Accounts 
                      of the State of Texas 
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 Section 6.03.  CUSIP Registration. 
 
 The City may secure identification numbers through the CUSIP Service Bureau Division of 
Standard & Poor's Corporation, and may authorize the printing of such numbers on the face of the 
Certificates.  It is expressly provided, however, that the presence or absence of CUSIP numbers on 
the Certificates shall be of no significance or effect as regards the legality thereof and neither the City 
nor the attorneys approving said Certificates as to legality are to be held responsible for CUSIP 
numbers incorrectly printed on the Certificates. 
 

ARTICLE VII 
SALE OF THE CERTIFICATES; CONTROL AND DELIVERY OF THE CERTIFICATES 

 
 Section 7.01.  Sale of Certificates, Official Statement. 
 
 (a) The Certificates are hereby sold to the bidder whose bid produced the lowest true 
interest cost, pursuant to the taking of public bids therefor, on this date, and shall be delivered to a 
syndicate of the purchasers represented by ______________ (the "Purchaser") at a price of 
$__________ (representing the par amount of the Certificates of $_________ plus a reoffering 
premium of $_________, less the underwriter's discount of $_________).  The Certificates shall 
initially be registered in the name of Cede & Co.  
 
 (b) The form and substance of the Official Statement for the Certificates and any addenda, 
supplement or amendment thereto (the "Official Statement") presented to and considered at this 
meeting, is hereby in all respects approved and adopted, and the Preliminary Official Statement is 
hereby confirmed as deemed final as of its date (except for the omission of pricing and related 
information) within the meaning and for the purposes of paragraph (b)(1) of Rule 15c2-12 under the 
Securities Exchange Act of 1934, as amended, by the City Council.  The Mayor and City Secretary 
of the City are hereby authorized and directed to execute the same and deliver appropriate numbers 
of executed copies thereof to the Purchaser of the Certificates.  The Official Statement as thus 
approved, executed and delivered, with such appropriate variations as shall be approved by the Mayor 
of the City and the Purchaser of the Certificates, may be used by the Purchaser in the public offering 
and sale thereof.  The use and distribution of the Official Statement in the public offering of the 
Certificates by the Purchaser is hereby ratified, approved and confirmed.  The City Secretary of the 
City is hereby authorized and directed to include and maintain a copy of the Official Statement and 
any addenda, supplement or amendment thereto thus approved among the permanent records of this 
meeting.  The use and distribution of the Preliminary Official Statement for the Certificates and the 
preliminary public offering of the Certificates by the Purchaser is hereby ratified, approved and 
confirmed. 
    
 (c) All officers of the City are authorized to execute such documents, certificates and 
receipts as they may deem appropriate in order to consummate the delivery of the Certificates in 
accordance with this Ordinance. 
 
 (d) The obligation of the Purchaser to accept delivery of the Certificates is subject to the 
Purchaser's being furnished with the final, approving opinion of McCall, Parkhurst & Horton L.L.P., 
Bond Counsel for the City, which opinion shall be dated and delivered the Closing Date.  The 
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engagement of such firm as bond counsel for the City in connection with the issuance, sale and 
delivery of the Certificates is hereby approved, ratified and confirmed. 
 
 Section 7.02.  Control and Delivery of Certificates. 
 
 (a) The Mayor of the City is hereby authorized to have control of the Initial Certificate 
and all necessary records and proceedings pertaining thereto pending investigation, examination and 
approval of the Attorney General of the State of Texas, registration by the Comptroller of Public 
Accounts of the State of Texas, and registration with, and initial exchange or transfer by, the Paying 
Agent/Registrar. 
 
 (b) After registration by the Comptroller of Public Accounts of the State of Texas, 
delivery of the Certificates shall be made to the Purchaser under and subject to the general supervision 
and direction of the Mayor of the City, against receipt by the City of all amounts due to the City under 
the terms of sale. 
 

ARTICLE VIII 
CREATION OF FUNDS AND ACCOUNTS; DEPOSIT OF PROCEEDS; INVESTMENTS 

 
 Section 8.01.  Creation of Funds. 
 
 (a) The City hereby establishes the following special funds or accounts: 
 

 (i) the City of Killeen, Texas, Combination Tax and Revenue Certificates of 
Obligation, Series 2023, Interest and Sinking Fund (the "Interest and Sinking Fund"); and  

 
 (ii) the City of Killeen, Texas, Combination Tax and Revenue Certificates of 
Obligation, Series 2023, Construction Fund (the "Construction Fund"). 

 
 (b) The Interest and Sinking Fund and the Construction Fund shall be maintained at an 
official depository of the City. 
 
 Section 8.02.  Interest and Sinking Fund. 
 
 (a) The taxes levied and revenues pledged under Article II shall be deposited to the credit 
of the Interest and Sinking Fund at such times and in such amounts as necessary for the timely 
payment of the principal of and interest on the Certificates. 
 
 (b) The proceeds of the Certificates representing accrued interest on the Certificates shall 
be deposited to the credit of the Interest and Sinking Fund for the payment of interest on the 
Certificates. 
 
 (c) Money on deposit in the Interest and Sinking Fund shall be used to pay the principal 
of and interest on the Certificates as such become due and payable. 
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 Section 8.03.  Construction Fund. 
 
 (a) Money on deposit in the Construction Fund, including investment earnings thereof, 
shall be used for the purposes specified in Section 3.01 of this Ordinance. 
 
 (b) All amounts remaining in the Construction Fund after the accomplishment of the 
purposes for which the Certificates are hereby issued, including investment earnings of the 
Construction Fund, shall be deposited into the Interest and Sinking Fund, unless a change in 
applicable law, as evidenced by an opinion of bond counsel, permits or authorizes all or any part of 
such funds to be used for other purposes. 
 
 Section 8.04.  Security of Funds. 
 
 All moneys on deposit in the funds referred to in this Ordinance shall be secured in the manner 
and to the fullest extent required by the laws of the State of Texas for the security of public funds, and 
moneys on deposit in such funds shall be used only for the purposes permitted by this Ordinance. 
 
 Section 8.05.  Deposit of Proceeds. 
 
 All of the proceeds of the Certificates, including the net original issue premium, shall be 
deposited to the Construction Fund and used for the purposes specified in Section 3.01 hereof and for 
paying the costs of issuance with respect to the Certificates. 
 
 Section 8.06.  Investments. 
 
 (a) Money in the funds established by this Ordinance, at the option of the City, may be 
invested in such securities or obligations as permitted under applicable law. 
 
 (b) Any securities or obligations in which money is so invested shall be kept and held in 
trust for the benefit of the Owners and shall be sold and the proceeds of sale shall be timely applied 
to the making of all payments required to be made from the fund from which the investment was 
made. 
 
 Section 8.07.  Investment Income. 
 
 Interest and income derived from investment of any fund created by this Ordinance shall be 
credited to such fund. 

 
ARTICLE IX 

PARTICULAR REPRESENTATIONS AND COVENANTS 
 
 Section 9.01.  Payment of the Certificates. 
 
 While any of the Certificates are outstanding and unpaid, there shall be made available to the 
Paying Agent/Registrar, out of the Interest and Sinking Fund, money sufficient to pay the interest on 

205



32 
Killeen CTRCO 2023: Ordinance 

and the principal of the Certificates, as applicable, as will accrue or mature on each applicable Interest 
Payment Date. 
 
 Section 9.02.  Other Representations and Covenants. 
 
 (a) The City will faithfully perform at all times any and all covenants, undertakings, 
stipulations, and provisions contained in this Ordinance and in each Certificate; the City will promptly 
pay or cause to be paid the principal of, interest on, and premium, if any, with respect to, each 
Certificate on the dates and at the places and manner prescribed in such Certificate; and the City will, 
at the times and in the manner prescribed by this Ordinance, deposit or cause to be deposited the 
amounts of money specified by this Ordinance. 
 
 (b) The City is duly authorized under the laws of the State of Texas to issue the 
Certificates; all action on its part for the creation and issuance of the Certificates has been duly and 
effectively taken; and the Certificates in the hands of the Owners thereof are and will be valid and 
enforceable obligations of the City in accordance with their terms. 
 
 Section 9.03.  Covenants Regarding Tax Exemption of Interest on the Certificates. 
 
 (a) Covenants.  The City covenants to take any action necessary to assure, or refrain from any 
action which would adversely affect, the treatment of the Certificates as obligations described in 
section 103 of the Internal Revenue Code of 1986, as amended (the "Code"), the interest on which is 
not includable in the "gross income" of the holder for purposes of federal income taxation.  In 
furtherance thereof, the City covenants as follows: 
 

(1)  to take any action to assure that no more than 10 percent of the proceeds of the 
Certificates or the projects financed therewith (less amounts deposited to a reserve fund, if 
any) are used for any "private business use," as defined in section 141(b)(6) of the Code or, if 
more than 10 percent of the proceeds of the Certificates or the projects financed therewith are 
so used, such amounts, whether or not received by the City, with respect to such private 
business use, do not, under the terms of this Ordinance or any underlying arrangement, 
directly or indirectly, secure or provide for the payment of more than 10 percent of the debt 
service on the Certificates, in contravention of section 141(b)(2) of the Code; 

 
(2)  to take any action to assure that in the event that the "private business use" 

described in subsection (1) hereof exceeds 5 percent of the proceeds of the Certificates or the 
projects financed therewith (less amounts deposited into a reserve fund, if any) then the 
amount in excess of 5 percent is used for a "private business use" which is "related" and not 
"disproportionate," within the meaning of section 141(b)(3) of the Code, to the governmental 
use; 

 
(3)  to take any action to assure that no amount which is greater than the lesser of 

$5,000,000, or 5 percent of the proceeds of the Certificates (less amounts deposited into a 
reserve fund, if any) is directly or indirectly used to finance loans to persons, other than state 
or local governmental units, in contravention of section 141(c) of the Code; 

 

206



33 
Killeen CTRCO 2023: Ordinance 

(4)  to refrain from taking any action which would otherwise result in the Certificates 
being treated as "private activity bonds" within the meaning of section 141(b) of the Code; 

 
(5)  to refrain from taking any action that would result in the Certificates being 

"federally guaranteed" within the meaning of section 149(b) of the Code; 
 

(6)  to refrain from using any portion of the proceeds of the Certificates, directly or 
indirectly, to acquire or to replace funds which were used, directly or indirectly, to acquire 
investment property (as defined in section 148(b)(2) of the Code) which produces a materially 
higher yield over the term of the Certificates, other than investment property acquired with -- 

 
(A)  proceeds of the Certificates invested for a reasonable temporary period of 

3 years or less or, in the case of a refunding bond, for a period of 90 days, 
 

(B)  amounts invested in a bona fide debt service fund, within the meaning of 
section l.148-1(b) of the Treasury Regulations, and 

 
(C)  amounts deposited in any reasonably required reserve or replacement fund 

to the extent such amounts do not exceed 10 percent of the proceeds of the Certificates; 
 

(7)  to otherwise restrict the use of the proceeds of the Certificates or amounts treated 
as proceeds of the Certificates, as may be necessary, so that the Certificates do not otherwise 
contravene the requirements of section 148 of the Code (relating to arbitrage); and 

 
(8)  to pay to the United States of America at least once during each five-year period 

(beginning on the date of delivery of the Certificates) an amount that is at least equal to 90 
percent of the "Excess Earnings," within the meaning of section 148(f) of the Code and to pay 
to the United States of America, not later than 60 days after the Certificates have been paid in 
full, 100 percent of the amount then required to be paid as a result of Excess Earnings under 
section 148(f) of the Code.  

 
(b)  Rebate Fund.  In order to facilitate compliance with the above covenant (8), a "Rebate 

Fund" is hereby established by the City for the sole benefit of the United States of America, and such 
fund shall not be subject to the claim of any other person, including without limitation the 
bondholders.  The Rebate Fund is established for the additional purpose of compliance with section 
148 of the Code. 
 

(c)  Proceeds.  The City understands that the term "proceeds" includes "disposition proceeds" 
as defined in the Treasury Regulations and, in the case of refunding bonds, transferred proceeds (if 
any) and proceeds of the refunded bonds not expended prior to the date of issuance of the Certificates.  
It is the understanding of the City that the covenants contained herein are intended to assure 
compliance with the Code and any regulations or rulings promulgated by the U.S. Department of the 
Treasury pursuant thereto.  In the event that regulations or rulings are hereafter promulgated which 
modify or expand provisions of the Code, as applicable to the Certificates, the City will not be required 
to comply with any covenant contained herein to the extent that such failure to comply, in the opinion 
of nationally recognized bond counsel, will not adversely affect the exemption from federal income 
taxation of interest on the Certificates under section 103 of the Code.  In the event that regulations or 
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rulings are hereafter promulgated which impose additional requirements which are applicable to the 
Certificates, the City agrees to comply with the additional requirements to the extent necessary, in the 
opinion of nationally recognized bond counsel, to preserve the exemption from federal income 
taxation of interest on the Certificates under section 103 of the Code.  In furtherance of such intention, 
the City hereby authorizes and directs the City Manager or Chief Financial Officer of the City to 
execute any documents, certificates or reports required by the Code and to make such elections, on 
behalf of the City, which may be permitted by the Code as are consistent with the purpose for the 
issuance of the Certificates.  This Ordinance is intended to satisfy the official intent requirements set 
forth in Section 1.150-2 of the Treasury Regulations. 
  

(d)  Allocation Of, and Limitation On, Expenditures for the Project.  The City covenants to 
account for the expenditure of sale proceeds and investment earnings to be used for the purposes 
described in Section 3.01(a) of this Ordinance (the "Project") on its books and records in accordance 
with the requirements of the Code.  The City recognizes that in order for the proceeds to be considered 
used for the reimbursement of costs, the proceeds must be allocated to expenditures within 18 months 
of the later of the date that (1) the expenditure is made, or (2) the Project is completed; but in no event 
later than three years after the date on which the original expenditure is paid.  The foregoing 
notwithstanding, the City recognizes that in order for proceeds to be expended under the Code, the 
sale proceeds or investment earnings must be expended no more than 60 days after the earlier of (1) 
the fifth anniversary of the delivery of the Certificates, or (2) the date the Certificates are retired. The 
City agrees to obtain the advice of nationally-recognized bond counsel if such expenditure fails to 
comply with the foregoing to assure that such expenditure will not adversely affect the tax-exempt 
status of the Certificates.  For purposes hereof, the City shall not be obligated to comply with this 
covenant if it obtains an opinion that such failure to comply will not adversely affect the excludability 
for federal income tax purposes from gross income of the interest. 
 

(e)  Disposition of Project.  The City covenants that the property constituting the projects 
financed with the proceeds of the Certificates will not be sold or otherwise disposed of in a transaction 
resulting in the receipt by the City of cash or other compensation, unless the City obtains an opinion 
of nationally-recognized bond counsel that such sale or other disposition will not adversely affect the 
tax-exempt status of the Certificates.  For purposes of the foregoing, the portion of the property 
comprising personal property and disposed of in the ordinary course shall not be treated as a 
transaction resulting in the receipt of cash or other compensation.  For purposes hereof, the City shall 
not be obligated to comply with this covenant if it obtains an opinion that such failure to comply will 
not adversely affect the excludability for federal income tax purposes from gross income of the 
interest. 

 
ARTICLE X 

DEFAULT AND REMEDIES 
 
 Section 10.01.  Events of Default. 
 
 Each of the following occurrences or events for the purpose of this Ordinance is hereby 
declared to be an "Event of Default," to-wit: 
 

 (i) the failure to make payment of the principal of or interest on any of the 
Certificates when the same becomes due and payable; or 
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 (ii) default in the performance or observance of any other covenant, agreement or 
obligation of the City, the failure to perform which materially, adversely affects the rights of 
the Owners, including but not limited to, their prospect or ability to be repaid in accordance 
with this Ordinance, and the continuation thereof for a period of 60 days after notice of such 
default is given by any Owner to the City. 

 
 Section 10.02.  Remedies for Default. 
 
 (a) Upon the happening of any Event of Default, then and in every case any Owner or an 
authorized representative thereof, including, but not limited to, a trustee or trustees therefor, may 
proceed against the City, or any official, officer or employee of the City in their official capacity, for 
the purpose of protecting and enforcing the rights of the Owners under this Ordinance, by mandamus 
or other suit, action or special proceeding in equity or at law, in any court of competent jurisdiction, 
for any relief permitted by law, including the specific performance of any covenant or agreement 
contained herein, or thereby to enjoin any act or thing that may be unlawful or in violation of any 
right of the Owners hereunder or any combination of such remedies. 
 
 (b) It is provided that all such proceedings shall be instituted and maintained for the equal 
benefit of all Owners of Certificates then outstanding. 
 
 Section 10.03.  Remedies Not Exclusive. 
 
 (a) No remedy herein conferred or reserved is intended to be exclusive of any other 
available remedy or remedies, but each and every such remedy shall be cumulative and shall be in 
addition to every other remedy given hereunder or under the Certificates or now or hereafter existing 
at law or in equity; provided, however, that notwithstanding any other provision of this Ordinance, 
the right to accelerate the debt evidenced by the Certificates shall not be available as a remedy under 
this Ordinance. 
 
 (b) The exercise of any remedy herein conferred or reserved shall not be deemed a waiver 
of any other available remedy. 
 
 (c) By accepting the delivery of a Certificate authorized under this Ordinance, such Owner 
agrees that the certifications required to effectuate any covenants or representations contained in this 
Ordinance do not and shall never constitute or give rise to a personal or pecuniary liability or charge 
against the officers, employees or trustees of the City or the City Council. 
 
 (d) No covenant or agreement contained in the Certificates, this Ordinance or any corollary 
instrument shall be deemed to be the covenant or agreement of any member of the City Council or 
any officer, agent, employee or representative of the City Council in his or her individual capacity, 
and neither the directors, officers, agents, employees or representatives of the City Council nor any 
person executing the Certificates shall be personally liable thereon or be subject to any personal 
liability for damages or otherwise or accountability by reason of the issuance thereof, or any actions 
taken or duties performed, whether by virtue of any constitution, statue or rule of law, or by the 
enforcement of any assessment or penalty, or otherwise, all such liability being expressly released 
and waived as a condition of and in consideration for the issuance of the Certificates. 
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ARTICLE XI 

DISCHARGE AND DEFEASANCE 
 
 Section 11.01.  Defeasance of Certificates.  
 
 (a) Any Certificate and the interest thereon shall be deemed to be paid, retired and no 
longer outstanding (a "Defeased Certificate") within the meaning of this Ordinance, except to the 
extent provided in subsections (c) and (e) of this Section, when payment of the principal of such 
Certificate, plus interest thereon to the due date or dates (whether such due date or dates be by reason 
of maturity, upon redemption, or otherwise) either (i) shall have been made or caused to be made in 
accordance with the terms thereof (including the giving of any required notice of redemption or the 
establishment of irrevocable provisions for the giving of such notice) or (ii) shall have been provided 
for on or before such due date by irrevocably depositing with or making available to the Paying 
Agent/Registrar or an eligible trust company or commercial bank for such payment (1) lawful money 
of the United States of America sufficient to make such payment, (2) Defeasance Securities, certified 
by an independent public accounting firm of national reputation to mature as to principal and interest 
in such amounts and at such times as will ensure the availability, without reinvestment, of sufficient 
money to provide for such payment and when proper arrangements have been made by the City with 
the Paying Agent/Registrar or an eligible trust company or commercial bank for the payment of its 
services until all Defeased Certificates shall have become due and payable or (3) any combination of 
(1) and (2).  At such time as a Certificate shall be deemed to be a Defeased Certificate hereunder, as 
aforesaid, such Certificate and the interest thereon shall no longer be secured by, payable from, or 
entitled to the benefits of, the ad valorem taxes or revenues herein levied and pledged as provided in 
this Ordinance, and such principal and interest shall be payable solely from such money or Defeasance 
Securities. 
          
 (b) The deposit under clause (ii) of subsection (a) shall be deemed a payment of a 
Certificate as aforesaid when proper notice of redemption of such Certificates shall have been given 
or upon the establishment of irrevocable provisions for the giving of such notice, in accordance with 
this Ordinance.  Any money so deposited with the Paying Agent/Registrar or an eligible trust 
company or commercial bank as provided in this Section may at the discretion of the City Council 
also be invested in Defeasance Securities, maturing in the amounts and at the times as hereinbefore 
set forth, and all income from all Defeasance Securities in possession of the Paying Agent/Registrar 
or an eligible trust company or commercial bank pursuant to this Section which is not required for the 
payment of such Certificate and premium, if any, and interest thereon with respect to which such 
money has been so deposited, shall be remitted to the City Council. 
 
 (c) Notwithstanding any provision of any other Section of this Ordinance which may be 
contrary to the provisions of this Section, all money or Defeasance Securities set aside and held in 
trust pursuant to the provisions of this Section for the payment of principal of the Certificates and 
premium, if any, and interest thereon, shall be applied to and used solely for the payment of the 
particular Certificates and premium, if any, and interest thereon, with respect to which such money 
or Defeasance Securities have been so set aside in trust.  Until all Defeased Certificates shall have 
become due and payable, the Paying Agent/Registrar shall perform the services of Paying 
Agent/Registrar for such Defeased Certificates the same as if they had not been defeased, and the City 
shall make proper arrangements to provide and pay for such services as required by this Ordinance. 
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 (d) Notwithstanding anything elsewhere in this Ordinance, if money or Defeasance 
Securities have been deposited or set aside with the Paying Agent/Registrar or an eligible trust 
company or commercial bank pursuant to this Section for the payment of Certificates and such 
Certificates shall not have in fact been actually paid in full, no amendment of the provisions of this 
Section shall be made without the consent of the registered owner of each Certificate affected thereby. 
         
 (e) Notwithstanding the provisions of subsection (a) immediately above, to the extent that, 
upon the defeasance of any Defeased Certificate to be paid at its maturity, the City retains the right 
under Texas law to later call that Defeased Certificate for redemption in accordance with the 
provisions of this Ordinance, the City may call such Defeased Certificate for redemption upon 
complying with the provisions of Texas law and upon the satisfaction of the provisions of subsection 
(a) immediately above with respect to such Defeased Certificate as though it was being defeased at 
the time of the exercise of the option to redeem the Defeased Certificate and the effect of the 
redemption is taken into account in determining the sufficiency of the provisions made for the 
payment of the Defeased Certificate. 
  

ARTICLE XII 
CONTINUING DISCLOSURE OBLIGATION 

 
 12.01  Annual Reports. 
 
 The City shall provide annually to the MSRB, in an electronic format as prescribed by the 
MSRB, within the period stated on Exhibit “A”, hereto, financial information and operating data with 
respect to the City of the general type included in the final Official Statement authorized by 
Section 7.02(b) of this Ordinance, being the information described in Exhibit "A" hereto.  Any 
financial statements to be so provided shall be (1) prepared in accordance with the accounting 
principles described in Exhibit "A" hereto, or such other accounting principles as the City may be 
required to employ from time to time pursuant to state law or regulation, and (2) audited, if the City 
commissions an audit of such statements and the audit is completed within the period during which 
they must be provided.  If the audit of such financial statements is not complete within such period, 
then the City shall provide unaudited financial statements within such period, and audited financial 
statements for the applicable fiscal year to the MSRB, when and if the audit report on such statements 
become available. 
 
 If the City changes its fiscal year, it will notify the MSRB of the change (and of the date of 
the new fiscal year end) prior to the next date by which the City otherwise would be required to 
provide financial information and operating data pursuant to this Section. 
 
 The financial information and operating data to be provided pursuant to this Section may be 
set forth in full in one or more documents or may be included by specific reference to any document  
that is available to the public on the MSRB's internet web site or filed with the SEC. All documents 
provided to the MSRB pursuant to this Section shall be accompanied by identifying information as 
prescribed by the MSRB. 
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 12.02.  Event Notices. 
 
 The City shall notify the MSRB, in an electronic format as prescribed by the MSRB, in a 
timely manner not in excess of ten business days after the occurrence of the event, of any of the 
following events with respect to the Certificates: 
 

A. Principal and interest payment delinquencies; 
 

B. Non-payment related defaults, if material within the meaning of the federal securities 
laws; 

 
C. Unscheduled draws on debt service reserves reflecting financial difficulties; 

 
D. Unscheduled draws on credit enhancements reflecting financial difficulties; 

 
E. Substitution of credit or liquidity providers, or their failure to perform; 

 
F. Adverse tax opinions, the issuance by the Internal Revenue Service of proposed or 

final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-TEB) 
or other material notices or determinations with respect to the tax status of the 
Certificates, or other events affecting the tax status of the Certificates; 

 
G. Modifications to rights of holders of the Certificates, if material within the meaning 

of the federal securities laws; 
 

H. Bond calls, if material within the meaning of the federal securities laws and tender 
offers; 

 
I. Defeasances; 

 
J. Release, substitution, or sale of property securing repayment of the Certificates, if 

material within the meaning of the federal securities laws; 
 

K. Rating changes; 
 

L. Bankruptcy, insolvency, receivership or similar event of the City; 
 

M. The consummation of a merger, consolidation, or acquisition involving the City or the 
sale of all or substantially all of the assets of the City, other than in the ordinary course 
of business, the entry into a definitive agreement to undertake such an action or the 
termination of a definitive agreement relating to any such actions, other than pursuant 
to its terms, if material within the meaning of the federal securities laws; and 

 
N. Appointment of a successor or additional trustee or the change of name of a trustee, if 

material within the meaning of the federal securities laws. 
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O. Incurrence of a Financial Obligation of the City, if material, or agreement to 
covenants, events of default, remedies, priority rights, or other similar terms of a 
Financial Obligation of the City, any of which affect security holders, if material; and 

 
P. Default, event of acceleration, termination event, modification of terms, or other 

similar events under the terms of a Financial Obligation of the City, any of which 
reflect financial difficulties. 

 
            "Financial Obligation" means a (a) debt obligation; (b) derivative instrument entered into in 
connection with, or pledged as security or a source of payment for, an existing or planned debt 
obligation; or (c) guarantee of a debt obligation or any such derivative instrument; provided that 
“financial obligation” shall not include municipal securities as to which a final official statement (as 
defined in the Rule) has been provided to the MSRB consistent with the Rule. 
 

The City shall notify the MSRB, in an electronic format as prescribed by the MSRB, in a 
timely manner, of any failure by the City to provide financial information or operating data in 
accordance with subsection (a) of this Section by the time required by such subsection. All documents 
provided to the MSRB pursuant to this Section shall be accompanied by identifying information as 
prescribed by the MSRB. 

 
 12.03.  Limitations, Disclaimers, and Amendments. 
 
The City shall be obligated to observe and perform the covenants specified in this Section for so long 
as, but only for so long as, the City remains an "obligated person" with respect to the Certificates 
within the meaning of the Rule, except that the City in any event will give notice of any deposit made 
in accordance with Section 12.02 of this Ordinance that causes the Certificates no longer to be 
outstanding.   
 

The provisions of this Section are for the sole benefit of the holders and beneficial owners of 
the Certificates, and nothing in this Section, express or implied, shall give any benefit or any legal or 
equitable right, remedy, or claim hereunder to any other person.  The City undertakes to provide only 
the financial information, operating data, financial statements, and notices which it has expressly 
agreed to provide pursuant to this Section and does not hereby undertake to provide any other 
information that may be relevant or material to a complete presentation of the City's financial results, 
condition, or prospects or hereby undertake to update any information provided in accordance with 
this Section or otherwise, except as expressly provided herein.  The City does not make any 
representation or warranty concerning such information or its usefulness to a decision to invest in or 
sell Certificates at any future date. 
 

UNDER NO CIRCUMSTANCES SHALL THE CITY BE LIABLE TO THE HOLDER OR 
BENEFICIAL OWNER OF ANY CERTIFICATE OR ANY OTHER PERSON, IN CONTRACT 
OR TORT, FOR DAMAGES RESULTING IN WHOLE OR IN PART FROM ANY BREACH BY 
THE CITY, WHETHER NEGLIGENT OR WITHOUT FAULT ON ITS PART, OF ANY 
COVENANT SPECIFIED IN THIS SECTION, BUT EVERY RIGHT AND REMEDY OF ANY 
SUCH PERSON, IN CONTRACT OR TORT, FOR OR ON ACCOUNT OF ANY SUCH BREACH 
SHALL BE LIMITED TO AN ACTION FOR MANDAMUS OR SPECIFIC PERFORMANCE. 
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No default by the City in observing or performing its obligations under this Section shall 
comprise a breach of or default under this Ordinance for purposes of any other provision of this 
Ordinance. 
 

Should the Rule be amended to obligate the City to make filings with or provide notices to 
entities other than the MSRB, the City hereby agrees to undertake such obligation with respect to the 
Certificates in accordance with the Rule as amended. 
 

Nothing in this Section is intended or shall act to disclaim, waive, or otherwise limit the duties 
of the City under federal and state securities laws. 
 

The provisions of this Section may be amended by the City from time to time to adapt to 
changed circumstances that arise from a change in legal requirements, a change in law, or a change 
in the identity, nature, status, or type of operations of the City, but only if (1) the provisions of this 
Section, as so amended, would have permitted an underwriter to purchase or sell Certificates in the 
primary offering of the Certificates in compliance with the Rule, taking into account any amendments 
or interpretations of the Rule since such offering as well as such changed circumstances and (2) either 
(a) the holders of a majority in aggregate principal amount (or any greater amount required by any 
other provision of this Ordinance that authorizes such an amendment) of the outstanding Certificates 
consents to such amendment or (b) a person that is unaffiliated with the City (such as nationally 
recognized bond counsel) determines that such amendment will not materially impair the interest of 
the holders and beneficial owners of the Certificates.  If the City so amends the provisions of this 
Section, it shall include with any amended financial information or operating data next provided in 
accordance with paragraph (a) of this Section an explanation, in narrative form, of the reason for the 
amendment and of the impact of any change in the type of financial information or operating data so 
provided.  The City may also amend or repeal the provisions of this continuing disclosure agreement 
if the SEC amends or repeals the applicable provision of the Rule or a court of final jurisdiction enters 
judgment that such provisions of the Rule are invalid, but only if and to the extent that the provisions 
of this sentence would not prevent an underwriter from lawfully purchasing or selling Certificates in 
the primary offering of the Certificates. 

 
ARTICLE XIII 

AMENDMENTS; FURTHER PROCEDURES; AND SEVERABILITY 
 
 Section 13.01.  Amendments.  The City hereby reserves the right to amend this Ordinance 
subject to the following terms and conditions, to-wit: 
 
 (a) The City may from time to time, without the consent of any holder, except as 
otherwise required by paragraph (b) below, amend or supplement this Ordinance in order to (i) cure 
any ambiguity, defect or omission in this Ordinance that does not materially adversely affect the 
interests of the holders, (ii) grant additional rights or security for the benefit of the holders, (iii) add 
events of default as shall not be inconsistent with the provisions of this Ordinance and that shall not 
materially adversely affect the interests of the holders, (iv) qualify this Ordinance under the Trust 
Indenture Act of 1939, as amended, or corresponding provisions of federal laws from time to time in 
effect, (v) obtain insurance or ratings on the Certificates, (vi) obtain the approval of the Attorney 
General of the State Texas, or (vii) make such other provisions in regard to matters or questions arising 
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under this Ordinance as shall not be inconsistent with the provisions of this Ordinance and that shall 
not in the opinion of the City's Bond Counsel materially adversely affect the interests of the holders. 
 
 (b) Except as provided in paragraph (a) above, any bond insurer of the Certificates (the 
"Bond Insurer") and the holders of Certificates aggregating in principal amount 51% of the aggregate 
principal amount of then outstanding Certificates that are the subject of a proposed amendment shall 
have the right from time to time to approve any amendment hereto that may be deemed necessary or 
desirable by the City; provided, however, that without the consent of 100% of the holders in aggregate 
principal amount of the then outstanding Certificates and the Bond Insurer, nothing herein contained 
shall permit or be construed to permit amendment of the terms and conditions of this Ordinance or in 
any of the Certificates so as to: 
 
  (1) Make any change in the maturity of any of the outstanding Certificates; 
 
  (2) Reduce the rate of interest borne by any of the outstanding Certificates; 
 
  (3) Reduce the amount of the principal of, or redemption premium, if any, payable 
on any outstanding Certificates; 
 
  (4) Modify the terms of payment of principal or of interest or redemption 
premium on outstanding Certificates or any of them or impose any condition with respect to such 
payment; or 
 
  (5) Change the minimum percentage of the principal amount of any series of 
Certificates necessary for consent to such amendment. 
 
 (c) If at any time the City shall desire to amend this Ordinance under this Section, the 
City shall send by U.S. mail to each registered owner of the affected Certificates a copy of the 
proposed amendment and cause notice of the proposed amendment to be published at least once in a 
financial publication published in The City of New York, New York or in the State of Texas.  Such 
published notice shall briefly set forth the nature of the proposed amendment and shall state that a 
copy thereof is on file at the office of the City for inspection by all holders of such Certificates. 
 
 (d) Whenever at any time within one year from the date of publication of such notice the 
City shall receive an instrument or instruments executed by the holders of at least 51% in aggregate 
principal amount of all of the Certificates then outstanding that are required for the amendment, which 
instrument or instruments shall refer to the proposed amendment and that shall specifically consent 
to and approve such amendment, the City may adopt the amendment in substantially the same form. 
 
 (e) Upon the adoption of any amendatory Ordinance pursuant to the provisions of this 
Section, this Ordinance shall be deemed to be modified and amended in accordance with such 
amendatory Ordinance, and the respective rights, duties, and obligations of the City and all holders 
of such affected Certificates shall thereafter be determined, exercised, and enforced, subject in all 
respects to such amendment. 
 
 (f) Any consent given by the holder of a Certificate pursuant to the provisions of this 
Section shall be irrevocable for a period of six months from the date of the publication of the notice 
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provided for in this Section, and shall be conclusive and binding upon all future holders of the same 
Certificate during such period. Such consent may be revoked at any time after six months from the 
date of the publication of said notice by the holder who gave such consent, or by a successor in title, 
by filing notice with the City, but such revocation shall not be effective if the holders of 51% in 
aggregate principal amount of the affected Certificates then outstanding, have, prior to the attempted 
revocation, consented to and approved the amendment. 
 
 Section  13.02.  Further Procedures. 
 
 The officers and employees of the City are hereby authorized and directed from time to time 
and at any time to do and perform all such acts and things and to execute, acknowledge and deliver 
in the name and on behalf of and under the corporate seal of the City all such instruments, whether 
mentioned herein or not, as may be necessary or desirable in order to carry out the terms and 
provisions of this Ordinance, the initial sale and delivery of the Certificates, the Paying 
Agent/Registrar Agreement, and the Official Statement.  In addition, prior to the initial delivery of 
the Certificates, the Mayor, the City Manager or Director of Finance of the City, and Certificate 
Counsel are hereby authorized and directed to approve any technical changes or corrections to this 
Ordinance or to any of the instruments authorized and approved by this Ordinance necessary in order 
to (i) correct any ambiguity or mistake or properly or more completely document the transactions 
contemplated and approved by this Ordinance and as described in the Official Statement, (ii) obtain 
a rating from any of the national bond rating agencies, or (iii) obtain the approval of the Certificates 
by the Attorney General of Texas.  In the event that any officer of the City whose signature shall 
appear on any certificate shall cease to be such officer before the delivery of such certificate, such 
signature nevertheless shall be valid and sufficient tor all purposes the same as if such officer had 
remained in office until such delivery. 
 
 Section 13.03.  Severability. 
    
 If any section, article, paragraph, sentence, clause, phrase or word in this Ordinance, or 
application thereof to any person or circumstance is held to be invalid or unenforceable , the remainder 
of this Ordinance and the application of such section, article, paragraph, sentence, clause, phrase or 
word to other persons and circumstances nevertheless shall be valid and enforceable; and it is hereby 
declared that this Ordinance would have been enacted without such invalid or unenforceable 
provision. 

 
ARTICLE XIV 

PAYMENT OF ATTORNEY GENERAL FEE 
 

 Section 14.01.  Payment of Attorney General Fee. 
 
 The City hereby authorizes the disbursement of a fee equal to the lesser of (i) one-tenth of one 
percent of the principal amount of the Certificate or (ii) $9,500, for each series provided that such fee 
shall not be less than $750, to the Attorney General of Texas Public Finance Division for payment of 
the examination fee charged by the State of Texas for the Attorney General's review and approval of 
public securities and credit agreements, as required by Section 1202.004 of the Texas Government 
Code.  The appropriate member of the City's staff is hereby instructed to take the necessary measures 
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to make this payment.  The City is also authorized to reimburse the appropriate City funds for such 
payment from proceeds of the Certificate. 
 
 

[Execution Page Follows]  
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In accordance with Section 1201.028, Texas Government Code, PASSED AND APPROVED 
on first and final reading on this July 11, 2023. 
 
 
 
                                                                             
      Mayor, City of Killeen, Texas 
ATTEST: 
 
       
 
                                                                        
City Secretary, City of Killeen, Texas 
 
 
[CITY SEAL]  
 
       APPROVED AS TO LEGALITY: 
 
 
           
                                                                              
       City Attorney, City of Killeen, Texas 
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EXHIBIT A 

 
 

DESCRIPTION OF ANNUAL FINANCIAL INFORMATION 
 
 The following information is referred to in Article XII of this Ordinance. 
 
Annual Financial Statements and Operating Data 
 
 The financial information and operating data with respect to the City to be provided annually 
in accordance with such Article XII are as specified (and included in the Appendix or under the 
headings of the Official Statement referred to) below: 
 
 1. The portions of the financial statements of the City appended to the Official Statement 

as Appendix B, but for the most recently concluded fiscal year, which shall be 
provided as required herein within twelve months after the end of each fiscal year. 

 
 2. Statistical and financial data set forth in Tables 1 through 4, inclusive, and 6 through 

10, inclusive, which shall be provided as required herein within six months after the 
end of each fiscal year. 

 
Accounting Principles 
 
 The accounting principles referred to in such Article are the accounting principles described 
in the notes to the financial statements referred to in Paragraph 1 above. 
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Background
2

 April 25, 2023 – City Council approved proceeding with the 
issuance of certificates of obligation (COs) and directed the 
publication of a notice

 June 21, 2023 – rating call for the COs held
 June 29, 2023 – Official Statement distributed to bidders
 July 11, 2023 – bids for the COs received and City Council 

considers an ordinance authorizing the issuance of the COs
 August 2, 2023 – estimated closing date and funds 

delivered
221



Priority Project List
3

Projects Amount

Police Parking Expansion (construction) $1,380,000

Police Evidence Storage Building (construction) 3,040,000

Parks Maintenance Facility (construction) 2,000,000

Skylark Fixed Base Operator (FBO) Building 2,700,000

Park Construction/Renovation 4,500,000

Fleet Services Facility 18,000,000

Issuance Costs/Contingency 380,000

$32,000,000222



Recommendation

City Council approve the ordinance authorizing 
the issuance and sale of Combination Tax and 
Revenue Certificates of Obligation, Series 2023, 
for capital projects

4

223



Staff Report

City of Killeen

File Number: PH-23-041

HOLD a public hearing and consider an ordinance submitted by Mitchell & Associates, Inc. on behalf 

of Square Bitness Lifestyle Enterprises, LLC (Case #Z23-16) to rezone approximately 0.268 acres, 

being part of the H. O’Neal Survey, Abstract No. 645, from “R-2” (Two-Family Residential District) to 

“R-3F” (Multifamily Residential District). The property is locally addressed as 1715 18th Street 

Killeen, Texas.

DATE: June 27, 2023.

TO: Kent Cagle, City Manager

FROM: Edwin Revell, Executive Director of Development Services

SUBJECT: Zoning Case #23-16: “R-2” (Two-Family Residential District) to “R-3F” 

(Multifamily Residential District).

BACKGROUND AND FINDINGS:

Property Information: 

Property Owner: Square Bitness Lifestyle Enterprises, LLC

Agent: Mitchell & Associates

Current Zoning: “R-2” (Two-Family Residential District)

Proposed Zoning: “R-3F” (Multi-Family Residential District)

Current FLUM Designation: ‘Traditional Neighborhood’

Summary of Request: 

Mitchell & Associates has submitted a request on behalf of Square Bitness Lifestyle Enterprises, LLC 

to rezone approximately 0.268 acres, being part of the H. O’Neal Survey, Abstract No. 645, from 

“R-2” (Two-Family Residential District) to “R-3F” (Multifamily Residential District).  If approved, the 

applicant intends to develop a fourplex on the property.

Zoning/Plat Case History:

The property was annexed into the city in February 1948. The subject property is currently zoned 

“R-2” (Two-Family Residential District).  Staff is unable to determine the exact date of the zoning.

Character of the Area:

North: Existing residential properties zoned “R-2” (Two-Family Residential District)
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South: Existing residential properties zoned “R-1” (Single-Family Residential District)

West: Existing residential properties zoned “R-1” (Single-Family Residential District)

East: Existing residential properties zoned “R-2” (Two-Family Residential District)

Future Land Use Map Analysis:

The subject property is located within the ‘Infill & Enhance’ area on the Growth Sector Map and is 

designated as ‘Regional Commercial’ on the Future Land Use Map (FLUM) of the 2022 

Comprehensive Plan.  

The ‘Traditional Neighborhood’ place type recreates the pre-suburban development patterns with 

smaller lots and setbacks, diverse housing typologies, and a mix of uses which include residential 

uses such as townhouses and small plex (2-6 units), non-residential uses such as small-scale and 

neighborhood scale commercial development, and mixed-use such as live-work or few overs.

The ‘Infill & Enhance’ area includes existing developed properties and full services, where additional 

population, higher development intensities, and integration of uses is desired.  Primarily located near 

downtown and the immediate neighborhoods, this growth sector should support infill, 

redevelopment, and infrastructure projects with the emphasis on more residents and small 

businesses while improving walkability.

The request is consistent with the following recommendations of the 2022 Comprehensive Plan:

· LU3 - Encourage incremental evolution of neighborhoods

· LU4 - Prioritize infill and revitalization in north Killeen

Neighborhood Analysis:

· This property is located within Killeen Development Zone #1

· Current land use mix within this area comprises approximately:

o 17% non-residential

o 83% residential uses

Zoning district breakdown in Development Zone 1:

· 30% non-residential zoning districts

· 70% residential zoning districts

*Excludes special districts such as conditional or special use permits and planned unit developments.

Water, Sewer and Drainage Services:

Provider:  City of Killeen

Within Service Area: Yes

Feasibility Study or Service Commitment:  Water, sanitary sewer, and drainage utility service is 

located within the City of Killeen municipal utility service area and available to the subject tract.

Transportation and Thoroughfare Plan:

Ingress and egress to the property is from 18th Street, which is classified as a 60-foot wide Local 

Page 2City of Killeen Printed on 6/21/2023

225



Staff Report Continued (PH-23-041)

Street on the City of Killeen Thoroughfare Plan. Staff estimates that there will be 43.92 trips 

generated per day, with 3 peak hour trips, and has determined that a Traffic Impact Analysis will 

not be required for the proposed land use.

Environmental Assessment:

The subject lot is not within any FEMA regulatory Special Flood Hazard Areas (SFHA).  There are no 

other known wetland areas on or adjacent to the property as identified on the National Wetlands 

Inventory.

Public Notification:

Staff notified eighty (80) surrounding property owners regarding this request.  Of those property 

owners notified, forty-two (42) reside outside of the 200-foot notification boundary required by the 

State, but within the 400-foot notification boundary required by Council; and thirty-seven (37) reside 

outside of Killeen.  As of date of this staff report, staff has received one (1) written response in 

support, and one (1) written response in opposition to the request.

Staff Findings:

Staff finds that the request for “R-3F” is consistent with the Traditional Neighborhood use as noted 

in the 2022 Comprehensive Plan. The proposed use appears to be compatible with the surrounding 

uses. The introduction of infill development to North Killeen furthers the City's goal of revitalization 

and accessible housing.

THE ALTERNATIVES CONSIDERED:

The City Council may:

§ Disapprove the applicant’s request; or

§ Approve the applicant’s request as presented.

Which alternative is recommended? Why?

Staff recommends approval of the applicant’s request for “R-3F” (Multi-Family Residential District).

Staff finds that the request is consistent with the recommendations of the 2022 Comprehensive 

Plan, as indicated in the Comprehensive Plan Analysis.  Staff is of the determination that approval of 

the applicant’s request would have no negative impacts on the surrounding properties and furthers 

the goal of encouraging incremental evolution of neighborhoods and prioritizing infill development of 

vacant lots in North Killeen.

CONFORMITY TO CITY POLICY:

This zoning request conforms to the City’s policy and procedures, as detailed in Chapter 31 of the 

Killeen Code of Ordinances.  

FINANCIAL IMPACT:

What is the amount of the expenditure in the current fiscal year? For future years? 
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This zoning request does not involve the expenditure of City funds. 

Is this a one-time or recurring expenditure?  

This is not applicable.

Is this expenditure budgeted?  

This is not applicable.

If not, where will the money come from?  

This is not applicable.

Is there a sufficient amount in the budgeted line-item for this expenditure? 

This is not applicable.

RECOMMENDATION:

At their regular meeting on June 5, 2023, the Planning and Zoning Commission recommended 

approval of the applicant’s request by a vote of 7 to 0.

DEPARTMENTAL CLEARANCES:

This item has been reviewed by Planning and Legal staff.

ATTACHED SUPPORTING DOCUMENTS:

Maps

Site Photos

Letter of Request

Minutes

Ordinances

Considerations

Responses

Presentation
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SITE PHOTOS 
Case #23-16: “R-2” to “R-3F” 
 

 
 
View of the subject property looking west: 
 

 

 

 

 

 

 

 

 

 

 

View of the surrounding property looking east:  
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SITE PHOTOS 
Case #23-16: “R-2” to “R-3F” 
 

 
 
View of the surrounding property looking North: 
 

 

 

 

 

 

 

 

 

 

 

View of the surrounding property looking south:  
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Mitchell & Associates, Inc. 
Engineering & Surveying 

 

 
  

102 N. College Street, P.O. Box 1088, Killeen, Texas 76541 600 Austin Ave., Waco Texas 76701 
(254) 634-5541 Office | (254) 634-2141 Fax (254) 776-5151 

  

TBPE Firm No. 3241, TBPLS Firm No. 100204-00, TBPLS Firm No. 101940-44 
 

Page 1 of 1 

May 5, 2023 

 

 

Wallis Meshier, CNU-A 

Director of Planning 

City of Killeen Development Services  

200 East Avenue D  

Killeen, Texas  76541 

 

Dear Mrs. Meshier: 

 

Square Bitness Lifestyle Enterprises, LLC has retained us, by contract, to assist in the 

development of their property located at 1715 N 18th Street. As a component of this 

development, they request to rezone approximately 0.268 acres of property from the 

current R-2 zoning to R-3A zoning. This change will facilitate the development of a 

six-plex residential structure as an allowed use under the Zoning Ordinance. The request 

for R-3A is consistent with the Traditional Neighborhood use as noted in the 2022 

Comprehensive Plan. The proposed use appears to be compatible with the surrounding 

uses. The introduction of infill development to North Killeen furthers the City’s goal of 

revitalization and accessible housing. 

 

Regards, 

 
Ace Reneau, P.E. 

Mitchell & Associates, Inc. 
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MINUTES 
PLANNING AND ZONING COMMISSION MEETING 

JUNE 5, 2023 
CASE# Z23-16 

“R-2” to “R-3F” 

 

HOLD a public hearing and consider a request submitted by Mitchell & Associates, Inc. on behalf 
of Square Bitness Lifestyle Enterprises, LLC (Case #Z23-16) to rezone approximately 0.268 acres, 
being part of the H. O’Neal Survey, Abstract No. 645, from “R-2” (Two-Family Residential 
District) to “R-3F” (Multifamily Residential District). The property is locally addressed as 1715 
18th Street Killeen, Texas. 
 
Mr. Hermosillo presented the staff report for this item.  He stated that, if approved, the applicant 
intends to develop 4 residential dwelling units on the property. 
 
The request for “R-3F” (Multifamily Residential District) is consistent with the Traditional 
Neighborhood land use designation. Staff finds that the proposed infill development in North 
Killeen will further the City’s goal of revitalization and accessible housing. 
 
Mr. Hermosillo stated that staff finds the request is consistent with the recommendations of the 
2022 Comprehensive Plan. Therefore, staff recommends approval of the request as presented. 
 
Mr. Ace Reneau was present to represent the request.   
 
Chairman Minor opened the public hearing at 5:10 p.m.  
 
With no one wishing to speak, public hearing was closed at 5:10 p.m. 
Commissioner Sabree stepped away from the dais at 5:10 p.m. 
 
Commissioner Ploeckelmann moved to approve the request as presented. Commissioner Jones 
seconded, and the motion passed by a vote of 7 to 0. 
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ORDINANCE _______________________   
 
 
 
AN ORDINANCE AMENDING THE CITY OF KILLEEN ZONING ORDINANCE BY 
CHANGING THE ZONING OF APPROXIMATELY 0.268 ACRES, BEING PART OF 
THE H. O’NEAL SURVEY, ABSTRACT NO. 645 FROM “R-2” (TWO-FAMILY 
RESIDENTIAL DISTRICT) TO “R-3F” (MULTIFAMILY RESIDENTIAL DISTRICT); 
PROVIDING A SAVINGS CLAUSE; PROVIDING FOR THE REPEAL OF 
CONFLICTING PROVISIONS; PROVIDING FOR AN EFFECTIVE DATE. 
 
 

WHEREAS, pursuant to Chapter 211 of the Texas Local Government Code and Section 

31-39 of the City of Killeen Code of Ordinances, the City Council, upon application, may amend 

the City of Killeen Zoning Ordinance following a recommendation by the Planning and Zoning 

Commission and a public hearing; 

WHEREAS, Mitchell & Associates, Inc, on behalf of Square Bitness Lifestyle, LLC, 

presented to the City of Killeen, a request for an amendment to the City of Killeen Zoning 

Ordinance by changing the classification of approximately 0.268 acres, being part of the H. 

O’Neal Survey, Abstract No. 645 from “R-2” (Two-Family Residential District) to “R-3F” 

(Multifamily Residential District); 

WHEREAS, the Planning and Zoning Commission of the City of Killeen, following a 

public hearing on June 5, 2023, duly recommended approval of the application for amendment; 

WHEREAS, due notice of the filing of said request and the date of hearing thereon was 

given as required by law, and hearing on said request was set for 5:00 P.M., on 11th day of July 

2023, at the City Hall, City of Killeen; and 

WHEREAS, the City Council at said hearing duly considered said request, the action of 

the Planning and Zoning Commission, and the evidence in support thereof, and the City Council 

being of the majority opinion that the applicant’s zoning request should be approved as 

recommended by the Planning and Zoning Commission. 
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NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF KILLEEN: 

SECTION I.  That the zoning classification of changing the classification of a 0.268 

acres, being part of the H. O’Neal Survey, Abstract No. 645 from “R-2” (Two-Family Residential 

District) to “R-3F” (Multifamily Residential District), said request being duly recommended for 

approval of “R-3F” (Multifamily Residential District), for the property locally addressed as 1715 

18th Street, Killeen, Texas. 

SECTION II.  That should any section or part of this ordinance be declared 

unconstitutional or invalid for any reason, it shall not invalidate or impair the validity, force, or 

effect of any other section or parts of this ordinance. 

SECTION III.  That all ordinances and resolutions, or parts thereof, in conflict with the 

provisions of this ordinance are hereby repealed to the extent of such conflict. 

SECTION IV.  That this ordinance shall take effect immediately upon passage of the 

ordinance. 
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PASSED AND APPROVED at a regular meeting of the City Council of the City of 

Killeen, Texas, this 11th day of July 2023, at which meeting a quorum was present, held in 

accordance with the provisions of V.T.C.A., Government Code, §551.001 et seq. 

 
APPROVED: 

 
__________________________ 
Debbie Nash-King, MAYOR 

 
 
 
 
ATTEST: 
 
________________________________ 
Laura J. Calcote, CITY SECRETARY 
 
APPROVED AS TO FORM 
 
________________________________ 
Holli C. Clements, CITY ATTORNEY 
Case #23-16 
Ord.   #23-___ 
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CONSIDERATIONS 

T:\Planning Mapping\Planning Shared\P&Z\Pharr v Tippitt.doc 

 
 
 
Texas Supreme Court in Pharr v. Tippitt, 616 S. W 2

nd
 173 (Tex 1981) established general guidelines which the 

Planning and Zoning Commission and City Council should take into consideration when making their respective 
recommendation and decision on a zoning request. 
 

A. General Factors to Consider: 
 
Is the request in accordance with the comprehensive plan? 
 
Is the request designed to lessen congestion in the streets; secure safety from fire, panic or other 
dangers; promote health and the general welfare; provide adequate light and air; prevent the 
overcrowding of land; avoid undue concentration of population; or facilitate the adequate provision of 
transportation, water, sewers, schools, parks and other public requirements? 
 
What if any, is the nature and degree of an adverse impact upon neighboring lands? 
 
The suitability or unsuitability of the tract for use as presently zoned. 
 
Whether the amendment bears a substantial relationship to the public health, safety, morals or 
general welfare or protects and preserves historical and cultural places and areas. 
 
Whether there is a substantial public need or purpose for the new zoning. 
 
Whether there have been substantially changed conditions in the neighborhood. 
 
Is the new zoning substantially inconsistent with the zoning of neighboring lands? (Whether the new 
zoning is more or less restrictive.) 
 
The size of the tract in relation to the affected neighboring lands – is the tract a small tract or isolated 
tract asking for preferential treatment that differs from that accorded similar surrounding land without 
first proving changes in conditions? 
 
Any other factors which will substantially affect the health, safety, morals or general welfare. 

 
B. Conditional Use Permit (if applicable) 

 
Whether the use in harmonious with and adaptable to buildings, structures and use of abutting 
property and other property in the vicinity of the premises under construction. 

  
C. Conditions to Consider 
 

1. Occupation shall be conducted only by members of family living in home. 
2. No outside storage or display 
3. Cannot change the outside appearance of the dwelling so that it is altered from its residential 

character. 
4. Cannot allow the performance of the business activity to be visible from the street. 
5. Cannot use any window display to advertise or call attention to the business. 
6. Cannot have any signs 
7. No off-street parking or on-street parking of more than two (2) vehicles at any one time for 

business related customer parking. 
8. No retail sales. 
9. Length of Permit. 
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June 27, 2023

CASE #Z23-16: 
“R-2” TO “R-3F”

PH-23-041 242



Case #Z23-16: “R-2” to “R-3F”

 HOLD a public hearing and consider a request submitted by
Mitchell & Associates, Inc. on behalf of Square Bitness Lifestyle
Enterprises, LLC (Case #Z23-16) to rezone approximately
0.268 acres, being part of the H. O’Neal Survey, Abstract No.
645, from “R-2” (Two-Family Residential District) to “R-3F”
(Multifamily Residential District).

 The property is locally addressed as 1715 18th Street Killeen,
Texas.

2
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Case #Z23-16: “R-2” to “R-3F”

 The subject property measures approximately 60 feet wide
and 214 feet deep.

 If approved, the applicant intends to develop a four-plex on
the property.

6
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 ‘Infill & Enhance’ Growth Sector
 North Killeen Revitalization Area
 Killeen Development Zone #1
 Approximately 17% non-residential

uses and 83% residential uses of
current land use mix

 Approximately 30% non-residential
zoning districts and 70% residential
zoning districts

7

Comprehensive Plan Analysis
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 ‘Traditional Neighborhood’ promotes a use mix of up to 50%
non-residential and 80% residential uses

 The ‘Traditional Neighborhood’ place type recreates the pre-
suburban development patterns with smaller lots and setbacks,
diverse housing typologies, and a mix of uses which include
residential uses such as townhouses and small plex (2-6 units),
non-residential uses such as small-scale and neighborhood scale
commercial development, and mixed-use such as live-work or
few overs.

8

Comprehensive Plan Analysis
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 The request is supports or furthers the implementation of the
following Comprehensive Plan recommendations:
 LU3 – Encourage incremental evolution of neighborhoods
 LU4 – Prioritize infill and revitalization in North Killeen

*Land Use & Growth Management (LU) and Downtown (DT)
Recommendations

9

Comprehensive Plan Analysis
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 Staff finds that the request is consistent with the
recommendations of the 2022 Comprehensive Plan, as
indicated in the Comprehensive Plan Analysis.

 Staff is of the determination that approval of the applicant’s
request would have no negative impacts on the surrounding
properties.

10

Comprehensive Plan Analysis
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Case #Z23-16: “R-2” to “R-3F”
11

View of the subject property
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Case #Z23-16: “R-2” to “R-3F”
12

View looking north:

253



13

 Staff notified eighty (80) surrounding property owners
regarding this request.

 Of those notified, forty-two (42) reside outside of the 200-
foot notification boundary required by the State, and within
the 400-foot notification boundary required by Council; and
thirty-seven (37) property owners reside outside of Killeen.

 To date, staff has received one (1) written response in
opposition, and one (1) in support of this request.

Public Notification
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Property owner in opposition Property owner in support255



Alternatives
15

 The City Council has two (2) alternatives. The Council may:
 Disapprove the applicant’s request; or
 Approve the applicant’s request as presented.
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Staff Recommendation
16

 Staff finds that the request is consistent with the
recommendations of the 2022 Comprehensive Plan, as
indicated in the Comprehensive Plan Analysis.

 Staff is of the determination that approval of the applicant’s
request would have no negative impacts on the surrounding
properties.

 Therefore, staff recommends approval of the applicant’s
request for “R-3F” (Multifamily Residential District).
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Commission Recommendation
17

 At their regular meeting on June 5, 2023, the Planning and
Zoning Commission recommended approval of the applicant’s
request by a vote of 7 to 0.
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